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I. 3BAT'AJIBHA TEOPIS ITPABA.
HEHOJIOI'TYHA TEOPIA

VIIK 340.13
DOI 10.32755/sjcriminal.2019.01.007

Camodauos JI. I1.,

KaHAMAAT FOPUIMYHUX HayK, JOLEHT, TOUeHT Kadenpu Teopii

Ta icTopii JeprkaBH i paBa, KOHCTUTYLIHHOTO IIPaBa,

Axanemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0m, M. UepHiri, YkpaiHa;

Majumiko B. A.,

CTY/ICHTKa MaricTpaTypHu,

Axanemist Jlep>kaBHOI NeHiTEHIIapHOT c1yx0u, M. UepHiri, Ykpaina

CHIBBITHOLEHHSA

MHPABOTBOPYOCTI I IPABO3ACTOCYBAHHA

Cmammst npuceésuena auanizy CHiBGIOHOWEHHS NPOYECi8 NPAsomeopyocmi ma
npago3acmocy8ants. Y pooomi 6Ka3aHo Ha HU3KY YUHHUKIG, AKI GUSHAYAIOMb HU3LKY
e([)ekmuenicmb npaeo3acmocyeanHs. Buznaueno pojib I 3HaueHHs 3acmocy6anHs
npaea sk ocobnueoi hopmu peanizayii npasa nopsao 3 npasomeopuicmio. Poszensamny-
Mo JieimuMHULL 8NAU8 CYO080T NPAKMUKU HA NPABOMBOPUICIb 3 OONOMO20I0 Peai-
3ayii npaga 3aKkoH00agyol iHiyiamueu.

Knruosi cnoea: npasomeopuicms, npaso3acmocysants, 3aKOHO0ABCMBO, C)-
0064 NPAKMUKa, NPAgosi HOPM.

IMocTranoBka mpodsemu. [IpaBoTBOpUicTs i MpaBopeaizalis —
TICHO TIOB’s3aHi MK cOOOI0 TIPaBOB1 Kateropii. 3arajaoMm i mia3akoHHi
aKTH <«OKHBYTB» TUTBKHM B TIpolieci ix peamizanii. OJHi€0 3 KIIOUOBHX
(dopM peatizailii mpaBa € MPaBO3acTOCYBaHHS — MPUTAMAHHE JisUTb-
HOCTi JepKaBHUX OpraHiB 1 MocaJoBUX 0ci0, ski 0e3 IbOro He Mo-
XYTh BHMKOHYBaTH CBOi ITOBHOBa)XKEHHS. AJle IMpaBO3acTOCYBAaHHS
0e3mocepeHbO 3aICKUTh BiJl TPAaBOTBOPUOCTI Ta SKOCTI MPUUHATHX
3aKOHIB Ta iHIIMX HOPMAaTHBHO-NIPAaBOBHX aKTiB. [Ipu oMy BaxkIu-
BOIO YMOBOIO € JOCKOHANICTh MPOIECYabHOTO 3aKOHOJIaBCTBA, 0CO-
05uBO y cepi MpaBOOXOPOHHOT JiSTBHOCTI.

VY cydacHiii YkpaiHi 4acTo TpaIruIslFOTCS BUNIAJAKKA HEY3TOKEHO-
CTi HOPMAaTHBHO-TIPABOBUX aKTIB 1 HEMOMIJIMBOCTI iX 3aCTOCYBaHHS.
BupimenHst miei mpobieMu MOXKIMBE HUISIXOM TIHOOKOro i mpode-
CIHHOTO aHaIi3y MPUUHATHX MMPABOBUX aKTiB, yJOCKOHAJCHHSM Ipa-
BOTBOPYOi pOOOTH, BUSBJICHHI CYCHUIBHMX BIJIHOCHH, SIKi TTOBHHHI
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OyTH BpeTyIbOBaHi, Ta CTBOPEHHI MPOIecyalbHO-MPOIEAYPHUX YMOB
3aCTOCYBaHHS MMPABOBUX aKTiB.

AHani3 ocTaHHiX A0caiTxKeHb i myOJikanii. Busuennro npaso-
3aCTOCOBYOI JIISUTBHOCTI MPUCBSIYCHA BEJIMKA KUIBKICTh CTATEH, MOHO-
rpadiii Ta iHmUX podit. 110 TeMy B CBOIX JOCIIIPKEHHSAX PO3KpHUBa-
oTh 3aBajaceka JI.H., Bomenko M.M., Pemeros 10.C., Takox ciifg
BimzHaunTH podotu 3eneninoi A. 0., Ilerpooi A.B. CytreBi mpo-
OJeMy MPaBOTBOPYOCTI BUCBITIIOBANM y CBOiX mpaisix B. Bapanos,
X. Kaiitaepa, M. Kenbman, B. Kapramos, /[. Kepimos, A. Minkesiu,
O. Mypammun, A. Hammn, b. Jlpeiimes, /[. KoBaubora, H. OHimieHko,
O. ITironkin, C. [lonenina, B. IToropinko, 1O. Tixomipos, C. TumeH-
koBa, I'. [llmenwoBa, P. Xandina, O. IOk Ta iH.

MeTo10 cTaTTi € aHaNI3 MPOIIECIB CMIBBiAHOMIEHHS TPaBOTBOPYOCTI
Ta MPaBO3aCTOCYBAHHSI, PO3YMiHHS MIPUPOM 1 CYTHOCTI LIUX KaTeropiu.

Buknax ocHoBHoro marepiamy. HemoctaTHbO BHCOKa SKICTh
MPaBOTBOPUOCTi B KpaiHi HE TITbKK 3[laTHA JlecTabimi3yBaTH e€KOHO-
MIYHY 1 MOJIITAYHY 0OCTaHOBKY, ajie i aKTyali3zye mpo0JieMy MOHITO-
HaOpaHHS HUMH YUHHOCTI.

Ha nymky E. I'. JIyk’siHOBOI, HEBHKOHAHHS 3aKOHY — 1€ TIpobieMa
CY4aCHOI YKpalHCBKOI JICP)KaBHOCTI Ta CBIJOITBO IMATOJIOrii CHCTEMHU
ynpaBiiaHs. Take monoKeHHs OB’ I3aHe 3 BUXOJIOMIEHHIM MaTepialib-
HO-IOPHIMYHOIO 3MICTY 3aKOHY, III0 00OYMOBJIEHO BiZICYTHICTIO ampo0o-
BaHUX MEXaHI3MIB pealtizallii HOpM, HEIOJIIKOM HOPM IIPO BiOBIIalTh-
HICTb 3a MOPYIICHHS, & TAKOXX HOPM, IO PErJIaMEHTYIOTh JisTbHICTH MO
peanizaiii BiANmoBigabHOCTL. KpiM TOro, CTaHOBHUINE YCKIIAIHIOETHCS
HECTaOUIBHICTIO 3aKOHOJIABCTBA. B OCHOBI MPHUIHATTS Oy/Ib-IKOrO 3a-
KOHY ITOBUHHA JIGKATH COIlialIbHa HeoOX1MHICTS [5, ¢. 70].

Bararo cyuacHHX JOCHIAHWKIB IHCTHTYTY MPaBOTBOPYOCTI MiJK-
PECIIOI0Th, 10 3MiHa 3aKOHOAABCTBA Mae BifoOpakaTh 00’ €KTUBHY
JWHAMIKY CYCHUTBHOTO XKUTTA. CydacHi MONITHYHI, eKOHOMIYHi, CO-
HiaJbHI TpolecH B YKpalHCHKIA JepikaBi 1 CyCNIbCTBI 3MYIIYIOTh
napJiaMeHTapiB npuiiMatu Outbiie 350 3aKkOHIB Ha piK, MMEepPeBaKHA
YacTUHA 3 SIKUX 1€ 3aKOHH PO BHECEHHS THX 4M iHIIKX 3MiH. He BH-
MaJKOBO, B CYYacHill IOpUAMYHIN JiTepaTypi MpsIMO BKa3yeThCs, IO
MOTHBAIIisl 3aKOHO/IABIISI BIIMBAE HA PE3YJILTATH 3aKOHOTBOPYOCTI, a,
OT)Ke, Ha eeKTUBHICTh MPABOBOT0 peryiroBaHHs [9, c. 120].
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BiT4n3HSAHUME BUEHHMH OITyOJIIKOBAaHO YMMAJO Mpallb, MPUCBS-
YEeHUX CTBOPEHHIO 3aKOHIB. BopHouac IiTKOM crpaBeIMBO, 3a3Ha-
gyae npodecop B.H. Kapramos, mo3za yBaroro 3anumaerbcs npaBo3a-
CTOCOBHA JIiSUTbHICTb. 3apyOiKHI IOPHCTH BXKE JITABHO 3PO3YMIIH, L0
MPaBOTBOPYICTh — 11€ HE TITbKK CTBOPEHHS i ONMPUIIIOIHEHHST HOpMa-
TUBHO-TIPABOBUX aKTiB, BOHA MOBHHHA CYMPOBOMKYBATHUCS CBOEPIM-
HUM «CepBiCOM Ticis mpopaxy» [1].

OpHak HEOOXiJHO 3a3HAYUTH, 1110 3MIIHIOBATH 3aKOHHICTB 1 TPH-
MYIIyBaTd A0 ii AOTPUMaHHS CTa€ MOXJIMBUM TUTBKU 32 HasBHOCTI
chopMOBaHOI TPaBOTBOPYOI 0a3u. 3a BiICYTHOCTI HOPMATHBHO-IIPABO-
BOI 0a3u iCHyBaHHs MPABO3ACTOCYBAaHHS HABITh 3a HASBHOCTI IpaBoO3a-
CTOCOBYOI TIOJITUKU € HEMOXKIIMBUM. BUXO/s4H 3 1[bOTO, MOXKHA 3pO-
OWTH BUCHOBOK, ITI0 MTPAaBOTBOpYA TOJITHKA SIK (hopMa peatizallii mpa-
BO3aXHCHOI MOJIITUKU IOMIHY€E HaJl TPaBO3aCTOCYBAHHSIM.

B ropunnuHiii Hayni mia IpaBOTBOPYOIO MONITUKOIO CIiJ pO3yMi-
TH HaYKOBO OOIPYHTOBaHY, MOCTIIOBHY 1 CUCTEMHY AisUTBHICTB AEp-
KaBHHUX CTPYKTYp, CIIPSIMOBaHY Ha BU3HAUCHHS CTPATeTil Ta TAKTHKH
MPaBOTBOPYOCTI, HA CTBOPEHHS HEOOXIIHUX YMOB Juis e()EeKTUBHOI
npaBoTBOpuOi poboTu. [Ipoliec mpaBOTBOPUOCTI BU3HAYAETHCS Oe3-
MOCEpEAHbO MPABOBOIO MOMITHKOIW. BogHOYac cTBOpEHi B pe3ybTarti
MPaBOTBOPUOCTI HOPMHU JAO3BOJSIOTH TOBOPUTH PO TMPaBHIBHICTH
cTparerii AisUIBHOCTI epKaBu y cdepi MpaBoOBOrO peryaroBaHHS, 30-
Kpema, Ipo Te, HACKUIbKYM BOHA BiJIMOBIIa€ YW HE BIJMIOBIIA€ 3arajib-
HOBHM3HAHUM MDKHApOTHHUM MPHHLUIAM 1 HOpMaM, Teopii i MpaKTHIli
o0y I0BU TIPaBOBOI JepkaBH [6, ¢. 24-33].

[IpaBoTBOpYa MONITHKA BTUIIOETHCS TEPEBAXKHO y MPHUHAHSATTI,
3MiHi, CKacyBaHHI HOpPMaTHBHHUX aKTiB 1 JoroBopiB. ['ojoBHa mpo-
OneMa MmoJsrac He B KUIBKOCTI HOPMATHBHUX aKTiB 1 JIOTOBOPIB, a B
TOMY, 1100 BOHU OyJIM TOB’s3aHi B €IMHY cucTeMy. TyT Oarato mio
3aJIOKUTh BiJi YMIHHS 3aKOHOJABIl TapMOHIIHO MOEJIHYBaTH HOBI 1
paHilie NpuiHATI HOPMAaTUBHI aKTH, a TAKOXK BiJl TPAaMOTHOI cTpaterii
TBOpIIB mpasa [7, c. 87-93].

Kpim Bumesraganoi npobiemu, iCHYIOTb 1 iHIII Ae)eKTH MpaBoT-
BOPYOCTI, 5IKi, 3 YIIEBHEHICTIO MOXHA CKa3aTH, HETATHBHO BILIMBAIOTh
Ha e(eKTUBHICTh MPaBOBOI MOJIITUKHU B IIJIOMY. 30KpeMa, 0 HUX Ha-
JIeXKATh: 3aiiBa MOMTH30BAHICTE, CUCTEMATHYHI BUXOAU 3aKOHOIABIS
3a MeXI cepH MPaBOBOT'O PETYJIIOBaHHS, 1110 TATHYThH 3a COOOO TOS-
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BY aKTiB, 10 HE BOJIOJIIOTH MPABOBHM 3MICTOM; HEBIJMOBIIHICThH
YKpaiHCBKOTO 3aKOHOJABCTBa MIKHAPOIHUM 3000B’s3aHHSM Y Kpai-
HU; HEIOTPUMaHHS i€papXil HOPMAaTUBHO-TIPABOBHX AKTIB; HAsSBHICTh
MPOTaJIMH Yy TpaBi; iIrHOpYBaHHA MPaBUII TEXHIKA MTPaBOTBOPUOCTI.

VYCyHeHHsI UX HEIOMIKIB MPaBOTBOPYOCTI CIPHUATHME CTBOpPEH-
HIO HAJIOKHUX YMOB /ISl peastizalii IpaBoBOl MOMITHKU Jep>KaBU Bif-
MoBigHO 110 ii mpiopureris [3, c. 15].

Cripobu IPUIHATH 3aKOH MPO CHCTEMY 3aKOHOAABCTBA POOJISATH-
cst Oinpiie 20 pokiB. YueHi aHaNI3YIOTh MPUYMHUA TaKOTO TPHUBAJIOrO
Ta Hee()eKTUBHOIO 3aKOHOIABYOrO mpoiiecy [2; 4].

EdexkTtuBHICTH TpaB03acTOCOBUO [isSUILHOCTI 1€ CBOTO POIY
CIIBBITHOLIEHHS! MDK PE3yJbTaTOM IPABOBOTO PETyNIIOBAHHS 1 Ti€IO
METOI0, SIKa CTOITh Mepe/l CAMUM MPABOBUM PEryTIOBAHHSIM.

Cran mpaB03acTOCOBUOI MisNTBHOCTI B YKpaiHi Ha ChOTOIHI 3a-
nuirae 0axaTu Kpamnioro. HuHi MoKHa BUAUTUTH TaKi HUISXH ITiJBHU-
IIeHHS e()eKTUBHOCTI MTPaB03aCTOCOBYOI AiSIILHOCTI B YKpaiHi:

1) mizBUIIEHHS PaBOBOi KyJIBTYpH cy0’€KTIB 3aCTOCYBaHHS Tpa-
Ba BIUIMBAE Ha SKICTh MPAaBOBOTO PETYIIOBAHHSA, HA MPOLIEC 3Mil[HEH-
HS TIPABONOPSAIKY 1 32aKOHHOCTI;

2) BIOCKOHAJEHHS MpOIEeCy MPaBOTBOPYOi AiSUTBHOCTI, B XOAi
SKOTO B TPAaBOBHX HOpMax (IIPH HAJIEKHOMY PiBHI TEXHIKM 3aKOHO-
JaBIls1) BUPAKAIOThCS IHTEPECU CYCIIBCTBA 1 Ti 3aKOHOMIPHOCTI, B
paMKax SIKMX i HOpMH OyIyTh JisITH. Y 3B 53Ky 3 UMM HEOOXiTHO
CTBOPIOBATH 32 JOMOMOTOI0 iH(QOPMAIIMfHUX 1 IOPUANYHUX 3ac00iB
TaKW{ CTaH, KOJIW JOTPUMaHHS HOPM IpaBa Oyje BUTiAHINIE Bix X
nopyieHHs. [lops 3 uM HEOOXIHO TMOCHJIMTH FOPUIUYHI TapaHTii
MPaBOBHX 3aCc00iB, SIKi AIFOTh Y MEXaHi3Mi IIPABOBOTO PETYIIOBAHHS;

3) BIOCKOHAJICHHS IIPOLIECY 3aCTOCYBAHHS IpaBa caMo 10 co0i J10-
TIOBHIOE JII€BICTh HOPMATHBHOTO PETYIIOBAHHS. Y TOMY BUIAJKY, SKILIO
HOpPMAaTHBHA peErjiaMEHTAIliss TOKIMKaHa 3a0e3MEYUTH OJIHAKOBICTh 1
CTAOUIBHICTh Y PEryJIFOBaHHI CYCUIBHUX BiJIHOCHH, BBECTH I1i CYCITUIbHI
BIIHOCHHH B paMKH 3aKOHHOCTI, TO 3aCTOCYBaHHsS HOPM TIpaBa, Bpaxo-
BYIOYH KOHKPETHY OOCTaHOBKY, CBOEPIHICTh KOXKHOI KHTTEBOI CHTYa-
uii. OnTUManeHe MOeNTHAaHHS TPAaBO3ACTOCYBAHHS Ta MPaBOTBOPUOCTI
HaJla€ YHIBEPCAIBHICT 1 THYYKICTh MPABOBOMY PEryJIIOBaHHIO, IPUBO-
JIMTH JI0 MiHIMi3a11i1 300iB 1 3yITUHKH B JIil IPABOBUX HOPM.
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BaxxuBe 3HaueHHsI choroHi HaOyBae Takuil CHoOCiO BIJIMBY Ha
CTaH MPaBO3aCTOCOBYOI JISIILHOCTI K 3JIHCHEHHS JIEPKaBOIO MPaBO-
3aCTOCOBYOI TIONITHKH.

[IpaBo3acTocoBHA TONITHKA — OJHE 3 HEBIJ €MHUX 1, pa3oM 3
THUM, MAJIOBUBYEHHUX HAIPSMIB MPaBOBOI MOJITHKH Cy4acHOI JiepiKaBU
[8, c. 189].

3micT miel momiTUKU OararoriaHoBUil. HUM OXOIUIIOXOTHCS Taki
MUTaHHS, SK: BUPOOJICHHS 0a30BUX I[ICH 1 MPUHIUIIB MPaB0O3aCTO-
COBYOI JisTEHOCTI, BU3HAYEHHS OCHOBHHX JICP’KaBHUX MPIOPUTETIB Y
cdepi 3ailicHeHHs MpaBa; 3arajbHe KEPiBHUITBO 1 KOOPAMHALIIS Mpa-
BO3aCTOCYBaHHs B MaclITabax AepKaBW,; BU3HAUEHHS HAyKOBO 00-
IPYHTOBaHUX KpUTEpiiB i eEeKTUBHOCTI; CTHMYJIOBAaHHS HayKOBO-
JIOCJTITHUIBKOT Ta 1HIIOT NisTIHOCTI, CIIPSMOBAHOI Ha BJIOCKOHAJICHHS
¢dbopM 1 MeToniB iHAMBIAYaTbHO-BIAIHOI TisUTBHOCTI; CTBOPEHHSI He-
OOXiZHUX TOJNITHKO-OpTaHi3allifHUX TapaHTid 3AiHCHEHHS TpaB i
cB00O/ 0cOOMCTOCTI; 3a0e3levueHHs] PeKUMY 3aKOHHOCTI B KpaiHi,
HEYXWJIBHOTO JOTPUMAaHHS KOHCTHTYIIi Ta IHIIMX 3aKOHIB yciMa
cy0’€KTaMH TIPAaBOBITHOCHH; BUPOOJICHHS! OCHOBHHMX MPHHIMUIIB B3a-
€MOJIii JiepXKaBH, CYCNUIbCTBA i OCOOMCTOCTI B MpaBOpeatizalidHii
cdepi; po3BUTOK MPAaBOBUX KOMYHIKalil, 3a0e3MedeHHs JOCTyITHOC-
Ti, TTACHOCTI, iH(OpMAaIil MPo MPOBEAEHI B Mpolleci MPaBO3acTOCOB-
HOI JisSUTBHOCTI MEPETBOPEHHS, 111JTi, IOCSTHYTI PE3ybTaTH TOIIO.

[IpaBo3acToCOBHA TOITHKA 3HAXOAUTHCS B HEOOXITHUX 3aKOHO-
MIpHUX 3B’SI3KaxX 3 IHIIMMH HANPAMKaAMH Jep>KaBHO-TIPABOBOI MOIi-
THKH, TIepII 32 Bce, MOJTITUKOI0 MPaBOTBOPUOIO. 3aralibHa CIpsiMOBa-
HICTb 1 3MiCT TPaBO3acTOCOBUOI MOJITHKH BHU3HAYAIOTHCS CHCTEMOIO
HOPMAaTHUBHO-TIPABOBUX TIPHUIIKCIB, SIKi JIIOTH Yy TemepimHid yac. Y
OMY CEHCi MPaB03acTOCOBHA IMOJITHKA Ma€ MiI3aKOHHUH XapakTep,
MOKJIMKaHa CTBOPIOBATHM HEOOXiAHI oOpraizamiiHo-ynpaBIiHCHKI,
1JICOJIOTIYHI Ta IHII YMOBH JUIs pealtizaiii Boii 3akoHomaBs. Kpim
TOr'0, IPaBO3aCTOCOBHA TONITHKA BUKOHYE 1 KOMIIEHCAIIMHI QYHKII,
3allOBHIOIOYM TPOTAIMHA MPABOTBOPYOI IMONITHKH, BHOCSYH B HeEi
KOPEKTHBH 1 Ha eTarli peaizailii nmpasa.

[Iparo3acTocoBHA IOJIITHKA € OJIHAM 3 HEOOXIJHUX 1 MOXKHA CKa-
3aTH OCHOBHHUX (DaKTOpiB BJIOCKOHAJICHHS BCI€i CUCTEMH 3aKOHOJIAB-
CTBa Ta BCi€l CUCTEMH MPaBOBOTO PErYyIIOBaHHA B KpaiHi. Pasom 3
THM, 10 BOHA JI03BOJISIE 30CEPEIKYBATH JIep KaBHI 3yCHUJUIS Ha Haii-
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OUIBII BOXKITMBUX JUISTHKaX IIPABOBOTO PEryNIIOBaHHS, CTBOPIOE HEOO-
XiH1 TOJITUKO-YPaBIIHCHKI MEPEAYMOBU U ONTHMAIBLHOI peai-
3aIrii BOJIi 3aKOHO/IABIISI, BOHA TAKOX 1 CTUMYJIIOE IPUUHATTSA (CKacy-
BaHHS, 3MiHY) NpPAaBOTBOPYMMH OpraHaMH TaKHX TMPHUIKCIB, IO
MICTSTBCSI B HOpMax IpaBa, SKi HaWOUIBIIOW MIpOI0 BiIOBIJIAIOTh
3aBJIaHHSAM ITPAaBOBOI MOJITUKH 1 PHU LILOMY BPaxOBYIOTh MOXJIMBOC-
Ti 1 MOTPeOH MPaBO3aCTOCOBYOT MPAKTHKH.

HaykoBo 00rpyHTOBaHa IMpaBO3aCTOCOBHA MOJITHKA € HEOOXi-
HOIO TapaHTIE€I0 3MIITHEHHS MTPABOMOPSIKY 1 3aKOHHOCTI, IPaKTUYHO-
ro 3abe3neueHHs npaB i cBOOOM 0COOMCTOCTI, BUPIILICHHS HIIUX Ba-
JKJIMBHUX 3aBJaHb, SIKI HEOOXIiJHI B mpolieci KUTTeaisuibHOCTI. Came
Ha [[bOMY PiBHI [TPaBOBa MOJITHKA CTA€ «PEATHHOIO TOJTITUKOIO», SKa
Ma€ cBOIM MpPeIMETOM AIsUTbHICTh MPaBO3aCTOCOBHUX OpPraHiB i 0e3-
MOCEpeHbO BIUIMBAE HA MOBEAIHKY cy0’ekTiB npaBa. [IutanHs rapa-
HTOBAHOCTI HEBIJIBOPOTHOCTI FOPUIMYHOI BiJOBIIAIBHOCTI, MpaB
0COOMCTOCTI Ta IHIN aKTyalbHI NpoOieMH cydacHoi yKpaiHCBKOT
Jiep’KaBU B IIbOMY BHIIJKy TEPEXOJATh 3 PO3psAy 30BHI MpUBAOIH-
BUX (DOpMYI y TUTOLIMHY 1X MPaKTHYHOI pearizallii.

VYaockoHaneHHS MexaHi3MiB (PYHKLIOHYBaHHS BCiX CKJIaJJOBUX
€NIEeMEHTIB MPABOBOi CUCTEMH CIIPHSE LIIECTIPIMOBAHOMY, ONTHMAIb-
HOMY MPaBOBOMY PO3BUTKY JIEp’KaBH, BIOCKOHAJIECHHIO ITPaBO3acTOCO-
BYOI JisibHOCTI B YKpaiHi. Hanmpuknaz, 1e BiZHOCHUTHCS 10 3aKOHO-
naBcTBa. JlocsSTHEHHs y3rofKeHOro (YHKIIOHYBaHHS 3aKOHOAABCTBA
crpusie 3a0e3MeUeHHI0 €IHOCTI YKpPaiHChKOI MPaBOBOI CHUCTEMH, MiJ-
Bulye ii edexTrBHICTh. ONTHMaIBHE CIIBBIIHOMICHHS Pi3HUX PiBHIB
3aKOHOJIABCTBA € OJJHUM 3 O0OOB’S3KOBHX YMOB BJOCKOHAJEHHS YKpa-
THCBKOT ITPaBOBOI cucTeMu. B ropuuuHiii jriTepaTypi Nporec BJIOCKO-
HaJICHHS] TIPABOBOI CHCTEMHU PO3IJISIIAETHCS SIK IHTErPOBAHE 3aBAAHHS
MPaBoOBOi pehopMH, 110 BKIIIOUYAE B c€OC OHOBJICHHS BCIX 11 €JIEMEHTIB i
3a0e3MeueHHs IX ONTUMATBFHOI B3a€MOIIi.

BaxxivBe 3HaueHHS MiIBUIICHHS €()EKTHBHOCTI MPaBO3acTOCOB-
401 IiSUTbHOCTI B YKpaiHi Ma€ PO3BUTOK CYAOBOI CUCTEMHU.

OcTtaHHIM YacoM 3 ypaxyBaHHSAM IOJil, 110 BigOyBarOTbCS B Ha-
i KpaiHi, MONITUYHUX 1 COLliaIbHUX 3MiH, B YMOBaX Hec(opMoBa-
HOT'0 TPOMAJITHCHKOTO CYCIIIBCTBA, 3aCHOBAHOTO HA MPHHIIMITI IO~
Jy BJaJiy, 0OCOOIMBOI aKTyalbHOCTi HaOyBalOTh MUTAHHS BUPOOJICHHS
CYZOBO{ MOJITHKH, 110 BiIOMBAE 110 CIIPSIMOBAHICTb.
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CyzoBa MOJIITHKA, B CBOKO YEpry, TICHO B3a€MOIIOB’si3aHa 3 I10-
HATTSM CYZIOBOI NMPAKTHKH, MPOOIeMaTHKa SKOI TPaAULiHHO MPUBEP-
Ta€ yBary IOPHUCTiB-IOCTITHUKIB. JJoCHTh pO3pOOIEHO MOHATTS CYA0-
BOI TPAKTHKH, 1I CIIBBIJHOIICHHS 3 CYJIOBUM IIPEIEACHTOM,
MPELeIeHTOM CYAOBOIO TIyMadeHHsS Ta iHIIUMH CIIOpiTHEHUMH Jie-
¢iHimismMu. PazoM 3 TUM mpobiiemMa B3a€MO3B’S3KiB, 10 BUHHKAIOTh
a00 MOXXYTh BUHHKHYTH B CHCTEMIi «CY/IOBa MPAKTHUKA» — «3aKOHOT-
BOPYICTH» TOTPEeOy€E 0COOTUBOTO PO3TIISILY.

BrutiB cyoBoi MpakTHKW 1 MONITUKH CYIOBUX OpraHiB Ha IMPaBO
BeNIMYe3He. XTO SIK HE MpaB0o3acTocyBad 0a4yWTh MPOrajMHK, HAasBHI B
3aKOHOJIABCTRI. besrepeuno B Haii HI BiIOYBa€ThCS HAKOITMUCHHS CY-
JIOBOI TIPAKTHKU, aHAJI3 SKOI MOXE 00’€KTUBHO CIIYI'yBaTH Bi[3epKa-
JICHHSIM CTaHy Ta e()eKTHBHOCTI YMHHOTO 3aKOHOJABCTBA. AJI€ CITIBBIJI-
HOILIEHHSI HAKOITMYEHOT'0 JIOCBiAY, IO POCTE B y3arajbHEHHS MPaKTHKH,
1 iH(opMaMiiHI JTUCTH, 1 KUIBKOCTI 3aKOHOIMPOEKTIB, BHECEHUX LUMU
cy0’€exTamH, SBHO HE3PIBHAHHO. 3aKOHOMPOEKTIB y KiJTbKa Pa3iB MEHIIIE.

Benuka dyacTrHa TaKMX 3aKOHOMPOEKTIB Ma€ YCTAHOBUMH Xapak-
TEp y YaCTHHI CYJI0BOI CUCTEMH, 3HAUHO PIIIE — 3 IHIIUX MPEIMETIB
MPaBOBOTrO peryiroBaHHA. [Ipy 1bOMYy HEOOXiIHO BiA3HAYUTH, IO
cepell TaKUX 3aKOHOMPOEKTIB, MPAKTUYHO HEMAE TaKHX, K YTOUHIO-
BaJii O IPaBOB1 HOPMHU IIIJITXOM BHECEHHSI 3MiH 1 JIONOBHEHb JI0 TalTy-
3€BOYTBOPIOBAJIBHUX 3aKOHIB — KPUMIHAJILHOIO, I[UBUIBHOTO Ta 1H-
KX KOJIEKCIB YKpaiHu.

[Tpobnemy HEOCKOHAIOCTI 3aKOHOAABCTBA BUMAraroTh IIBUIKOL
peaKIlii CyiB, OCHOBHOIO JISUTBHICTIO SIKUX € BUPIIICHHS KOHKPETHO-
ro TPaBOBOrO BUMAJAKY. 3aKOHOTBOPYMI IMpoIlleCc, Ha BiAMIHY BiX
MpoLeCy MPUHHATTS Po3’SICHIOBAJIHUX aKTiB BHIIUX CYIOBHUX Opra-
HIB, CKJIQJHHH 1 3aiimMae TpuBaJIMi niepion yacy. KpuTuuHi 3ayBaxeH-
HSl TIPENICTaBHUKIB CYJOBOI BJaJd Ha aApecy SKOCTI 3aKOHOAABYMX
aKTIB SIBHO CBIJYaTh PO T€, 10 BOHU HE BBAXKAIOTH ce0€ BIAMOBIIAIb-
HMMU 3a 111 Hegomiky. [TomiOHa mo3uiis BUAAECTHCSI MOMUIKOBOIO, TO-
My LIO CYJH, SIKi MAIOTh OIHOYACHO BiJIOMOCTI PO HEJONIKH 3aKOHO-
JABCTBA Ta MpPaBO 3aKOHOJABYOI IHII[IATUBH, PIBHOK MIpOIO i3
3aKOHOJIABIIEM BIJMOBIJAJIbHI 32 SKICTh HOPMATHBHHMX aKTIB. AKTHB-
Ha peaji3allis MpaBa 3aKOHOJABYOI iHI[IaTUBU CyAaMH — €MHA Tpa-
BoMipHa (hopMa BIUIMBY IMPaBO3acToCyBaya Ha 3aKOHOTBOPYICTb, i
peajbHa MOKITMBICTh IUIIXOM MPOBEIEHHS TPAaMOTHOI CyJ0BO1 MOJIi-
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TUKH TIIBUITUTH aBTOPUTET CYA0BOI Biaau. JiiiCHO, MIOKU 3 THM, 1[0
CyJH MPaIIOIOTh HE 11ealibHO, cliepedaTHCs He JOBOANUTHCA.

[pu upomy He BapTo 3a0yBaTH, IO MPABOCYLIS — 3aHAATO CKIIaIHE
SIBUIIE, 1100 3aJIOKaTH TUTBKHM BiJl OJIHIET CKIIAJIOBOI, & C©(PEKTUBHHM,
TOOTO BUIpPABAYBaTH OUIKYBaHHS CYCIIUIbCTBA, BOHO OyJe JWIIe TOi,
KOJIH B KO’)KHOT0, 3aJTy4eHOro B Horo cdepy, OyayTh UiTKO BU3HAUCH]I HE
TIILKYU TIpaBa, ajie i 000B’s3ku. [Ipryomy, Maso Toro, 1o e MOBUHHO
OyTH TIPOITMUCAHO B 3aKOHI, aJic BaXIIUBO, 1100 3aKOH HE HIIIOB HA KOMII-
poMiC 3 4MiMKCh BiIOMYMMHK a0O IHINIMMHU IHTEpEecaMu, a Kpalie, oo
MPUAHSTTS 1[HOr0 3aKOHY, IO BiJ0Opaka€ HampairoBaHHS CYyJI0BOL
MpaKTUKH, OyII0 iHIIHOBaHO MPEACTABHUKAMH CaMOi Cy/IOBOI BIIaJIH.

OTxe, M KOMIUIEKCHOTO 1 TIOCITIIOBHOIO 3/IIMCHEHHS TIEPETBO-
peHb € oTpeda y popMyBaHHI Ta pearnizanii B YKpaiHi 1o0pe npomy-
MaHOi 3arajbHOHAL[IOHAIBHOI CYI0BO-IIPABOBOI TOMITHKH. 1i odiiii-
Ha KOHIIEMIiS MOrjia O CTaTH MOJIITHKO-IOPUANYHUM, 1JICOJIOTTYHUM i
MOpalbHUM (YHIAMEHTOM IEpPCIEKTUBHOI Mepe0y0BU BCIX acrek-
TiB CyJIOBOI JISUTBHOCTI.

BucHoBku. TakuM 4MHOM, 3 METOIO MIiJBUIICHHS €()eKTUBHOCTI
peadizamii mpaBoBUX HOPM HEOOXiHO CBOEUACHE BHECEHHS 3MiH, PO-
3MEXYBaHHs (DYHKIIH MK OpraHaMu Jiep>KaBHOI BIIaIH.

BesymoBHO, mpiopuTeTOM IS TiABUIICHHS €EKTHBHOCTI 3aCTOCY-
BaHHS THX YM IHIIHMX [IPABOBUX HOPM CIYT'YIOTh iHTEpecH JItoauHu. Bu-
CTYIAIO4M CBOI'O POAY FOPUIUYHOK) TEXHOJIOTIE) 33J[0BOJICHHS IUX 1H-
TepeciB, MEXaHi3M MPaBOBOIO PEryJIOBAHHS MOBHHEH OYTH COLIAIBHO
IIHHUM 32 CBOEIO TIPHPOJIOI0, CTBOPIOBATH PEKUM CIIPUSHHS 3/1iiICHEH-
HIO 3aKOHHUX TparHeHb OCOOMCTOCTI, 3MIITHEHHIO il IPaBOBOrO CTAaTyCy.

[opsin 3 BUILEBUKIAZACHUM BaKIUBUM (PAKTOPOM BUPILICHHS
Mpo0JieM Yy TPaBO3aCTOCOBYIN JisUTLHOCTI € BUKIFOYCHHS IPaBOBUX
MPOravH Yy HOpMax Ipasa.

Cami mporanuHH B IpaBi, B pa3i IOBHOI IPaBOBOi HEBPETYJIbOBa-
HOCTI, IOBMHHI yCYBaTUCS 3aKOHOJIABIEM Y MIpy iX BHUSBIICHHS, LILIS-
XOM BHeCeHHs 3MiH. OJIHaK y CHJIy TOTO, IO MPABO CaMo 1o co0i CH-
CTeMHE i B HhOMY NpaBa B3a€MOAIIOTH 3 yciMa eJIeMEHTaMU CHCTEMH
MpaBa, MPOTrajiiHy B MPaBi MOXKHA MOJOJIATH B MPOIeci MpaB03acTo-
CyBaHHSL.

Tax OCHOBHHMH KPHUTEPiSMH, SKUMHU TIOBUHEH KEPyBaTUCS 3aKO-
HOJaBellb, € TaKi:
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1) 3MiHH, 1110 BHOCATHCS, HE MMOBUHHI CyMEPEYUTH BUMOTaM YHH-
HOT'0 3aKOHOJIAaBCTBA Ta MPaBOBUX HOPM;

2) HeoOximHa moTpeda B Till UM 1HIIIKA HOpMIi IpaBa;

3) BoJIs Jep>KaBHUX OpraHiB HA CTBOPEHHS BIATIOBITHUX HOPM;

4) nmpoBeZicHHS MTPaBOBOi Ta HAyKOBOI TMONITHKH 3aKOHOZABIIS, 3
METOI0 CBOEYACHOT'O YCYHEHHS IIPOTajvH.
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Samofalov L., Malyshko V.

CORRELATION BETWEEN PROCESSES OF LAWMAKING
AND ENFORCEMENT

The article deals with the analysis of the correlation between the processes of
lawmaking and enforcement. The article points a number of factors that determine
poor law enforcement. The role and importance of the application of law as a special
form of law realization along with lawmaking is determined. The legitimate influenza
of jurisprudence on lawmaking through the exercise of the right of legislative
initiative is considered.

An important place is given to enforcement policy. It is emphasized that this
issue is poorly understood. The content of this policy is multifaceted. This includes:

- elaboration of goals and principles of law enforcement activities;

- determination of state priorities;
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- general management;

- performance criteria;

- forms and methods of individual-power activity;

- terms of guarantees of rights and freedoms;

- publicity and more.

The general orientation and content of the enforcement policy are determined by
the regulations. Enforcement policy is a guarantee of strengthening the rule of law
and legislation, the protection of rights and freedoms.

The conclusion is made that that in order to increase the efficiency of
implementation of legal norms, it is necessary to make timely changes and to
differentiate functions between public authorities. Certainly, the priority for improving
the effectiveness of the application of certain legal norms are the interests of the
individual. Acting as a legal technology to satisfy these interests, the mechanism of
legal regulation must be socially valuable in its nature, create a regime to promote the
legitimate aspirations of the individual, strengthening its legal status.

For operational enforcement, it is important that the legislator desires to be
guided by the following criteria:

- changes made to legal norms should not contradict current legislation,

- taking into account the needs of a rule of law;

- the will of state bodlies is taken into account;

- timely elimination of gaps in the right.

Key words: lawmaking, enforcement, legislation, case law, legal rules.
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PROBLEMS OF THE LAW AND LEGISLATION SYSTEMS
IN UKRAINE

The essence of the concepts of law and legislative systems, their correlation, as
well as the current problems and tendencies of development of law and legislative
systems in Ukraine are analyzed in the article. It is emphasized that the intensive
development of modern social relations accordingly requires their effective and high-
quality legal regulation. It preconditions the necessity to optimize the process of
reforming law and legislative systems of Ukraine aimed at ensuring the
implementation of the proclaimed principles of a state governed by the rule of law, in
which a person, his/her rights and freedoms are of the highest social value.

Key words: law system, elements of law system, legislative system, structure of
legislative system.

Target setting. The law of any state is not just a set of rules of
behaviour, but also a certain system of norms related to internal unity.
This internal unity is conditioned by the essence of law, its principles,
political and economic systems. In a modern state, the law must not only
correspond to the general economic situation, but also to be an internally
agreed expression that would not refute itself because of internal
contradictions. The unity of law is determined by the nature, content and
functions of law, which are objectively determined by the unity of social
relations, forms of ownership, competition between individuals and
different organizations. Therefore, the relevance of further scientific
analysis of the main characteristics of the national legislative system, the
state and ways of its improvement is not diminished, but on the contrary
is increasing in modern conditions. Therefore, the study of the
peculiarities and problems of the system functioning of legislation is the
need of the present, which arises from the current level of legal
knowledge, the needs of legislative activity and legal practice.
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Actual scientific researches and issues analyses. During the
years of independence of Ukraine, domestic scientists have repeatedly
addressed to certain questions of theoretical understanding of the laws
of the system functioning of law and the legislation system of Ukraine.
Significant achievement in the development of this problem were made
by Alekseev S.S., Vasiliev A.S., Venherov A.B., Ivanov V.V,
Kravchuk M.V., Mykolaenko A.l., Morozova L.A., Oleynikov S.M.,
Onishchenko N.M., Petryshyn 0.V, Pohrebnyak S.P.,
Rabinovych P.M., Skakun O.F., Smorodynskyi V.S., Shahanenko V.P.
and others.

Purpose setting. The purpose of the article is to analyze the state
of the law and legislation system of Ukraine and to determine the
main ways of its improvement.

The statement of basic materials. A characteristic feature of the
modern society and the state functioning is the increasing role of law
as the main form of foreign expression of law. In this context, the
process of becoming and developing the statehood of an independent
Ukraine is inextricably linked to the creation of new legislation.
Legislation is a form of “life” of law. Legislation itself gives the rules
of law formal certainty (one of the law feature).

National theory of state and law analyses the system of law
through its structure, that is an internal structure that characterizes by
the interaction of the rules of law of the respective state and their
integration into legal institutions and industries. Rabinovych P.M.
understands the system of all applicable legal rules of a particular
state under the system of law [1, p. 105]. Onishchenko N.M.,
devoting a monographic study to the legal system, proposes such a
definition of the concept of “system of law” - it is a structure of law,
determined by economic and social structure, reflecting the internal
coherence and unity of legal norms and at the same time their
division into the relevant branches and institutions [2, p. 31]. Foreign
Lawyer Morozova L.A. interprets the system of law as an objectively
existing internal structure of law that is historically conditioned by
the nature of the social relations that are govern [3, p. 273].
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The system of law is a personalized systemic formation of
society, because:

—is its functional system, its emergence, existence and
development are conditioned by the conscious human needs for the
organization, regulation and orderliness of public life, since the lack
of these qualities makes it impossible for the stability, security and
development of society, that is, its main conditions;

—is its institutional embodiment. This means that systematically
organized, grouped legal norms are contained in normative legal acts,
other sources of law, which give it a clear institutional structure;

—has a stable and dynamic character at the same time, thus
providing the society with preservation, stabilization of its main
relations, social order, and on the other hand, organizing and ordering
their steady development;

—is related both directly and indirectly to the activities of other
social entities - the state, its bodies - legislative, law enforcement,
supervisory, etc., which perform functions in legal forms using
certain methods.

Most domestic and foreign scholars understand the system of law:

—internal unity, organic interconnection and interaction of
constituent parts of the state law, which reflects the unity of its
constituent norms and distinguishes them into branches, sub-sectors
and institutions;

— scientific construction that has a subjective basis, but there may
be several of them at the same time;

— structure of law, determined by economic and social structure,
which reflects the internal coherence and unity of legal norms, and at
the same time their division into relevant branches and institutions;

—set of ordered and mutually agreed norms of law that
characterize the internal structure of law.

It is possible to define the concept of “system of law” as an
objectively existing structure of law are provided, within which the
functioning of legal norms, institutions and branches of law, their
interrelation and interaction, which are determined by the aims and
objectives of the subject and method of legal regulation. It should be
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noted that the system of law as a dynamic phenomenon has
tendencies of its development, in particular: the process of continuous
accumulation of regulatory material and its distribution by industry
and institutions; conditionality of the system of law by market
relations;  decentralization of increasing legal regulation;
approximation of the system of Ukrainian law with international law.

Theorists note that the system of law consists of the following
elements: the rule of law; Institute of Law; sub-branch of law
(combining interconnected institutions formed within the same
branch of law - suffrage within constitutional law, inheritance law
within civil law); the field of law; subsystem of law (integrated by
principles, tasks and functions, conditioned by the nature of interests
set of institutions and branches of law governing the complex of
public relations through the methods of legal regulation. Such
subsystems are private and public law, procedural and substantive
law, regulatory and protective law [4, p. 176—177].

The system of law and legislationo relate to each other in content
and form. If the concept of the system of law characterizes the essential
internal side of the objective law - its content, then the concept of the
system of law reflects its outer side — that is the form [5, p. 250]. If the
system of law is its internal structure, which corresponds to the nature
of social relations that are subject to regulation, then the system of law
is an external form of law, which expresses the construction of its
sources, that is, the system of normative legal acts.

In our view, it is scientifically sound and correct to interpret the
system of legislation solely as a coherent set of laws. In other words,
the system of legislation is one of the forms of existence of rules of
law, a means of organizing them, and combining them into such a
variety of normative legal acts as laws. However, such an
understanding is only possible at the theoretical level, since in fact the
concepts of “system of legislation” are encompassed, including the
Constitution of Ukraine, both laws and regulations based on them.
However, the broad interpretation of the system of legislation as a set
of all legal acts leads to a certain diminution of the value of laws in
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the system of legal acts and does not contribute to the establishment
of the rule of law as the basis of law and order in the state.

As Venherov A.B. notes, the system of legislation is organized
according to different objective criteria, conditioned by the needs of
social regulation, the vital activity of society, a certain set of
normative acts, which is formed for the most effective use of legal
rules [6, p. 460]. That is not just a set of legal acts, but their
differentiated system based on the principles of subordination and
coordination of its structural elements [2, p. 86]. And how coherent
and stable this system is, and how closely it is interrelated with its
structural elements, how effective is the functioning of the legal
mechanism that influences the formation and development of social
relations in all spheres of life. Of course, this relationship has the
opposite effect. That is, the general situation in the country, the level
of economic and political development of the state significantly affect
the stability of national legislation and its legal orientation.

The system of legislation of Pritchenko R.S. defines as a set of
sources of law that are a form of expression of legal norms. In that
view, law does not exist outside of legislation, law and legislation are
correlated in content and form [7, p. 328]. Named scientist notes that
if the law is considered as a collection of sources of law, it must be
recognized that this concept covers not only regulatory acts, but also
legal customs and legal precedents.

Skakun O.F. states that the concept of “system of legislation” can
be interpreted in a “’narrow” and “broad” sense [5, p. 270]. Broad
interpretation includes the notion of legislation acts of legislative
institutions and by-laws (acts of governing bodies, etc.), and narrow
interpretation - acts of legislative institutions (laws and regulations of
parliament on the enactment of these laws). Skakun O.F. claims that
legal science today is increasingly favored by a ‘“narrow”
interpretation of legislation, which is defined as a system of all
country-specific laws, as well as international treaties ratified by its
parliament [5, p. 271-272].
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The structure of the legislative system is an internal subdivision
of legislation into relatively separate groups of normative legal acts.
The main elements of the structure of the legislative system:

—sectoral (“horizontal”) — sectoral legislation (labor, civil,
criminal, etc. legislation), that is, in the system of legislation
subsystems of legal acts differ in the subject of legal regulation (for
example, the subject of regulation of labor legislation - labor
relations, as well as relations closely related to labor);

— hierarchical (“vertical”’) — laws and by-laws, that is, in the
system of legislation subsystems of normative acts (laws, by-laws)
differ in legal force.

A kind of hierarchical structure is the hierarchical structure of
legislation in a federal state, the so-called “federal structure of
legislation” — federal legislation and legislation of the subjects of the
federation.

The system of legislation and the system of law, being paired
categories, are included in a broader system of legal phenomena - the
legal system. If the structure of the system of law is limited to norms,
institutions, sub-sectors and branches of law, and the system of law
also includes legislative arrays, then the legal system covers all legal
phenomena, all legal reality [8].

It should be noted that in Ukraine today it is important to solve a
complex of urgent practical issues of state building, first of all
implementation of parliamentary, administrative and judicial reforms,
legal, administrative-territorial and reform of local self-government.
The strategy of these reforms is to overcome the crisis phenomena
and end the transition period of the Ukrainian state, and consequently
there is a growing need for the development of theoretical
foundations of legislative, executive, judicial and other types of state
power, a high level of scientific support for their reform, in forming a
clear , an internally harmonized system of legislation. In the modern
period, the legislation of Ukraine needs a comprehensive updating, a
kind of purification. In general, we can distinguish the following
tendencies of improvement and development of the system of
legislation: firstly, it is the need to ensure the rule of legislation in all
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spheres of society, its stability and intensification; secondly, the
specialization of legislation with its various forms of manifestation:
differentiation, concretization, detailing; thirdly, legal unification and
its related processes - integration, generalization, universalization,
publication of complex regulations. If such a system of legislation is
to be reconstructed, we are again convinced of the utmost importance
of analyzing the historical processes of state and law-making in
Ukraine to produce experience (whether positive or negative), and of
the need for timely conclusions.

First of all, it is connected with the need for systematization of
legislation, that is, the activities of state bodies aimed at streamlining
and improving the legislation, bringing it into a logical, internally
harmonized, harmonized system [9, p. 256]. Improvement and
regulation of legislation is a characteristic feature of the process of
development of a civilized rule of law. After all, the implementation
of systematization promotes exemption from contradictory norms,
elimination of obsolete norms in the legislation, legal loopholes. This,
in turn, increases the effectiveness of the use of legislative acts, which
accordingly influences the effectiveness of the influence of legislation
on public relations and the quality of their legal regulation. Thus, the
systematization of legislation is an effective tool to optimize the
process of creating a quality legislative framework that is in line with
the interests of civil society. Another positive meaning of
systematization of legislation has also another aspect. It promotes the
availability of legislation, which is extremely important in terms of its
correct application, as well as the relevance of legal education and
enhancement of the legal culture of the population.

Reformation of current legislation should be professional and
meaningful, aimed at creating and providing an effective mechanism
for legal regulation of all sides in public life. Only this approach will
ensure the formation of law as the highest cultural value of society.
And the legislation will be the only, effective and unified regulator of
the existing public relations, which in turn will ensure the true
implementation of the proclaimed principles of the rule of law and
civil society.
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Given the need to improve the system of law and the system of
legislation of Ukraine, it is possible to distinguish the basic elements
of this process, namely: quality, efficiency, harmonization,
systematization and globalization of legislation. Each structural
element exerts its respective influence on the formation of new and
change of existing regulatory acts, and determines the specific
direction of improvement of legislation, the key in which should be
not the quantity, but the quality of the adopted acts. Improving the
level of legislation is raising the level of information impact on
citizens' awareness through lectures, conferences, seminars, etc. It is
also necessary to promulgate legislation before they are adopted,
including possibly creating a website, a free publicly available mobile
app for smartphones where draft legislation will be publicly read and
only then passed by the legislator. Another necessary solution to the
problem is the intensification of social dialogue between the legislator
and the citizens of the country as a tool through which it is possible to
achieve reduction of social and economic inequality. And most
important is reviewing each sector of legislation separately to further
align them with the requirements of the European Union.

Conclusions. Summing up, we can draw the following
conclusions:

1. The system of law is an internal structure of law, which is
expressed in the unity and consistency of all applicable rules of law
of a given state, as well as in their distribution by branches and
institutions of law. The structure of the system of law is an
objectively existing internal structure of the law of a given state,
which consists of the following elements: the rule of law, the institute
of law, the branch of law, the section of law, the subsystem of law.

2. In the theory of law the system of legislation is understood as a
set of normative legal acts of different legal force, which on the basis
of the need to solve the problems facing the state have coherence of
actions and internal unity. The main characteristics of this system is
that it appears as a more subjective system, since it depends on the
will of the legislator, it is a form of expression of law. The structure
of the legislative system is an internal subdivision of legislation into
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relatively separate groups of normative legal acts. There are two
elements to the structure of the system of law: sectoral (“horizontal”)
and hierarchical (“vertical”). The system of law and the system of
legislation are not identical.

3. In today's context, the need to improve the system of law and
the system of legislation in Ukraine becomes particularly important.
Improvement of the system of law and the system of legislation is
essentially a process aimed at ensuring the constant conformity of its
elements, from the initial - normative prescription, to the really existing
social relations. The constant development of economic, political,
social and other relations requires that the legislator optimally
considers these qualitative changes in legislative activity, which in turn
brings to life both individual legislative acts and entire sections of
legislation. The process of harmonization of national legislation with
international law is still relevant and is, to a certain extent, a program of
further development of the system of legislation of Ukraine.
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Ouaiiinuk O. L., IliTiopenko B. 1.

IMPOBJIEMH CUCTEMMU ITPABA I CUCTEMH
3AKOHOJABCTBA B YKPAIHI

Y emammi npoananizosarno smicm nouwame cucmemu npaga ma cucmemu 3aKo-
HOO0ABCMEa, ix CNiB8IOHOWIEHHS, A MAKOJIC CYYACHI NpoOiemu 1l MeHOeHYil PO36UMKY
cucmemu npasa i cucmemu 3axonooagcmea 8 Ykpaini. Haeonoweno, wo inmencusg-
HULl PO38UMOK CYYACHUX CYCNINbHUX BIOHOCUH BIONOBIOHO 8UMAAE eheKmuU8HO20 ma
AKICHO20 iX npasosoeo pezynosants. Lle 3ymosmoe neoOXionicms onmumizayii npo-
yecy pedhopmyeanns cucmemu npaga ma cucmemu 3akonooascmea Ykpainu, cnps-
MOB8aHO020 Ha 3a0e3nedents peanizayii npo2onrouwenux NPUHYUNIE npagogoi 0epaicasi,
Oe 1100una, it npasa ma c60600U € HAUBUWOIO COYIATLHOIO YIHHICMIO.

Busnaueno nonsmmsa «cucmema npasay sk 06’ekmugHo icHylouy 6y008y npasa,
6 Medcax AKoi ei0bysaemuvcs 3abe3neuents QYHKYIOHY8AHHS NPABOBUX HOPM, iH-
cmumymie i 2anyseil npasa, ix 83aEmMo38 930K ma 83aemMo0is, SKI 3yMOGJIeH] Yiiamu
ma 3a80aHHAMU npeomema il Memooy npagoso2o peynio8ants. 3a3HaueHo, wo cuc-
mema npasa sk OuHamiune A8uwe MAae meHOeHYli 8020 PO3GUMKY, 30Kpema. npoyec
be3nepepsHoco HAKONUYEHHs HOPMAMUBHO20 MAmepiany ma 1o2o po3noodin 3a 2any-
3AMU MA THCMUMYMamu, 00yMO61eHiCb cucmemi Pasa pUHKOBUMU 8IOHOCUHAMU,
Odeyenmpanizayis nNPagoBo20 pe2yno8anHs, Wo NOCUTIOEMbCS, 30TUNCCHHSA CUCmemMu
VKPAiHCbKO2O Npaga 3 MidiCHApOOHUM HPAGOM.

Hazonoweno, wo pepopmysanns wunno2o 3aKoH00a8cmea NOBUHHO Oymu npo-
Gecitinum ma 3micmoHUM, CNPAMOBAHUM HA CIMBOPEHHsl MA 3a0e3neyeHts eghekmu-
6HO20 MEXAHI3MY NPABOBO20 Pe2YNI0BAHMs BCIX CIMOPIH cychinbho2o dcumms. Jluwe
maxutl nioxio 3abe3neyumsv QopMy8aHHs NPAsa sIK HAUGUWOT KYIbMYPHOL YIHHOCMI
cycninbemea. A 3akoHo00ascmeo Oyoe mum €OuUHUM, OIEGUM MA YHIPIKOGaHUM pe2y-
JSAMOPOM ICHYIOUUX CYCHITbHUX GIOHOCUH, WO Y C8OW uepey 3abesneuums OIlCHY
peanizayiio npo2onoueHux NPUHYUNIE NPAo6oi 0epicasu ma epOMAOSIHCLKO20 CYC-
ninvecmesa. 3eadcarouu Ha HeoOXiOHiCMb YOOCKOHANEHHS cUucmeMuy npaga ma cucme-
MU 3aKOHO0A8CMEa YKpainu, 6UOKpeMIeHO OCHOBHI eleMeHmU ybo2o npoyecy, d
came: SKICMb, eeKmuHiCmb, 2apMOHI3aAYil0, cucmeMamu3ayiro ma 2nooanizayi
3aKOHO0a8CMaal.

Knrouosi cnosa: cucmema npaga, enemenmu cucmemu npasd, cucmema 3aKOHo-
dagcmea, cCmpykmypa cucmemu 3aK0H00a8cmed.
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II. KPUMIHAJIBHO-ITPABOBI
TA KPUMIHOJIOI'TYHI ITPOBJIEMH
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Aspaeea I. C.,
cinyxad 453-01 HABUaJIBHOI IPyIH,
Axanemist [lep>kaBHOI NeHiTeHIIIapHOT c1yx0m, M. UepHiriB, YkpaiHa;
HAYKO6UII KePIGHUK:
Ocranmuyk JI. I'.,
KaHAuAaT IOpUIUYHNUX HAYK, JOLICHT Ka(l)e]_'[pl/l KpI/IMiHaJ'H)HOFO,
KPUMIHAJIbHO-BUKOHABYOI'O IIpaBa Ta KPUMIHOJIOI'1,
Axanemist [lep>kaBHOI NeHiTEHIIapHOT c1y>x0u, M. UepHiri, Ykpaina
JAEAKI NPOBJEMHI IUTAHHSA 3BIJIbBHEHHSA
BACYKEHUX BIJ BI1IBYBAHHS IOKAPAHHS
3 YCTAHOB BUKOHAHHS IOKAPAHb
Y cmammi 30iticneno ananiz ocnosHux niocmas 36iibHeHHs. 8i0 8i00Y8aHHI NO-
KapauHs 3 YCMAHO08 GUKOHAHHS NOKAPaHb. J[06€0eH0, wo 00CIiOHCY8aHULl NPABosuil
iHcmumym mae bazamo sk meopemudrnux, maxk i npakmuiHux npo@zeMHux numaHs
tloeo 3acmocysanusi. Bemanosneno, wo 36invhents 6i0 6100Y6aHHA NOKAPAHHS — ye
Midiceany3esutl npagogull IHCMuUmym, nopsi0OK NPOBEOeHHs SIKO20 UYIMKO pe2lameH-
mMoeanUuU KpUMIHANbHUM, KPUMIHAIbHO-6UKOHABYUM, KPUMIHATTbHUM NpOoYyecyaloHUM
3AKOHOOABCTBOM.

Knruosi cnoea: 3sinvuenns 6i0 6i00y8anHs NOKAPAHHS, YCMAHOBU BUKOHAHHS

NOKAPab, 3ACYOAHCeHUl, YMOBHO-00CMPOKOBE 36LNIbHEHH S, AMHICTNIS, NOMUTYEAHHSL.
IMocTranoBka mpobdaemu. KpuMiHaipHO-IpaBOBa MONITHKA YK-
paiHu XapaKTepU3YEThCA TEHACHIIEID JI0 MOOYJAOBU TAaKOI CUCTEMHU
3ax0/liB KpUMIHAJIBFHO-IPABOBOTO BILIMBY, SiIka O TapaHTyBaia BHUKO-
pUCTaHHS HaHOUIBII IIMPOKOTO IHCTPYMEHTApil0 IS BHPIILICHHS
KPUMIiHAJIbHO-TIPABOBOTO KOH(MIIIKTY, BKIIOUAIOUYH 3aXO0/H, allbTepHA-
THUBHI pealbHOMY BiZJOyBaHHIO MOKapaHHs. 3a3HaueHHN Miaxif Kope-
CIIOHJIy€ OCHOBHHMM HaIpsIMaM KPHUMiHATbHO-TIPABOBOI MONITHKH CBi-
TOBOT'O CITIBTOBAPHMCTBA, SKE NparHe JI0 HAWOLIBII JIOMYCTUMOTO
CKOPOYEHHS 3aCTOCYBaHHSI MOKapaHHS i MepeayciM IOB’S3aHOr0 3
1030aBJICHHSAM BOJI. 3BUILHEHHS BiJl TOKapaHHS, BiJIOME 3aKOHO/1aB-
CTBY OUTBILIOCTI 3apyODKHUX JIepiKaB, BBAKAETHCS €PEKTUBHUM 3aCO-
0OM EKOHOMIT PEeIPECUBHUX 3aXOJIB Ta BUSIBOM JIOBIpPH JIO 0CO0H, siKa
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BUMHMJIA 37I04MH. 3 OAHOTO OOKy, Taka (opma pearyBaHHS Jiep:KaBU
HAa 3JI0YMH JI03BOJISIE HE 3aTUIIUTH el 3JI0YHH 1032 YBarow, 3acyam-
BINM BUHHOTO 32 HOTO BUMHEHHS, &, 3 1HIIOTO — JIOCATTH METH IMOKa-
paHHA B HaOUIBII ONTHUMaIbHUN croCiO, HEe JOMYCTHBINM peatizamii
MOKapaHHs Yepe3 Horo HeJOpeYHiCcTh a00 HaJAMIPHICTb.

3BiTbHEHHS Bill BiOyBaHHs MOKapaHHS — 1€ MDKIraily3eBHi mpa-
BOBHI IHCTUTYT, MOPSIOK MPOBEACHHS SIKOTO YiTKO periiaMeHTOBa-
HUH HE TUIBKH KPUMIHAJIILHUM Ta KPUMiHaJIbHO-BHKOHABYHUM 3aKOHO-
JaBCTBOM a W KPUMIiHAJIBHUM IPOIECyaJbHUM, a TaKOXK 3aKOHOM
VYxpainu «[Ipo 3acrocyBanns amHicTii B YkpaiHi», [loJoxeHHsIM mpo
MOPSIIOK  3AIMCHEHHS TOMUJIYBaHHS Ta IHIIMMH HOPMAaTHBHO-
MPaBOBUMH aKTaMHU.

[IpakTHka MpaBO3acTOCYBaHHS 3aCBiMYye, 110 BITYM3HSHI CYAU
JIOBOJIi IIMPOKO 3aCTOCOBYIOTH HOPMH IPAaBOBOIO iHCTUTYTY 3BilIb-
HEHHS BiJ] MOKapaHHs y CyIOBii mpakTuii. SKmo B3sATH 10 yBaru
noka3Huku 3a 2018 p., To 0€3CyMHIBHUM «IiJIEPOM» Y TPaBO3aCTOCY-
BaHHI TPaJUIIHHO 3aJIMIIAETLCS 3BUILHEHHS BiJ BiAOyBaHHS IOKa-
paHHA 3 BUPOOYBAaHHSM MicCisl 3aKiHYEHHS iCIIUTOBOTO CTPOKY Y TO-
psaaky cr.75 KpuminaneHoro xonekcy (KK) Vkpainm — 491
3aJ10BOJIeHe KionoTaHHs (mofganHs). «[Ipu3epamu» y mpaBo3acrocy-
BaHHI TaKOXX € HOPMH MPO YMOBHO-JOCTPOKOBE 3BUTbHEHHS Bill Bif-
OyBaHHS MokapaHHs — 189 3aJ0BOJIEHNX KIJIOMIOTaHb 1 PO 3aMiHy He-
BiOyTO1 YacTUHM MOKapaHHs OUTBII M’SIKUM — 17 KJIOMOTaHb; MPO
3aCTOCYBaHHSI aMHICTII — 28 KJIOMOTaHb; MPO MPUBEACHHS BUPOKY Y
BIJINOBIIHICTh JI0 HOBOI'O 3aKOHY, SIKWH 3BUIBHSE BiJ TIOKapaHHS a0o
MOM’SIKIITy€ HOT'0 — 2; PO 3BUIbHEHHS BiJl TOKApaHHS 332 XBOPOOOIO —
2 xmonotanHug [1].

ToMy Ha cbOTOHI AOCTIIXKYBaHE HAMU MUTAHHS MOTPEOYeE TPYyH-
TOBHOT'O BHBUCHHS T4 € aKTyaJbHHM.

AHani3 ocTaHHiX H0caiTKeHb i myoaikaniii. [IpoGiemam 3Binb-
HEHHS BiJ] TIOKapaHHs Ta Horo BiOyBaHHS MPUCBITUIN JUCEpPTAIliiiHi
Ta MOHOrpadiuHi JOCTIHKEHHS TakKi, 30KpeMa, YKpaiHChKi IOpPHCTH,
SIK O. B. Jlamenko, J1. B. Ka3naueena, O. O. Kumxkenko,
A. O. KneBnona, M. B. PomaHoB, €. O. ITucbMeHChKUH,
B. B. Ckubunpkuii, I1. B. Xpsnincekuii, 1. C. fkoBenp Ta iH. OqHak
JOBOJUTHCS KOHCTATYBaTH, IO 110338 YBAror aBTOPIB 3aJTHLIMIMCS
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HEBUBYEHMMH JESAKl CHipHI, MPOOJIEMHI MUTaHHA 3aCTOCYBaHHS iH-
CTUTYTY 3BUIbHEHHS BiJl BiIOYBaHHS MOKapaHHSL.

@opMyTHOBaHHA MeTH. METOIO CTAaTTi € BUBUYCHHS MTPOOJIEMHIX
MUTaHb 3BUIbHEHHS BiJl BiIOYBaHHS MOKapaHHs 3 YCTAHOB BUKOHAHHS
MOKapaHb.

Buxnan ocHoBHoro marepiaiy. Pozninom XII 3aransHoi yacTiHU
KK Vkpainu Ta ct. 152 KpuminansHo-BuKoHaBuoro konekcy (KBK)
VYkpainu nependadueHa HACTYITHA BUJIOBA KiaacuQikallis MmifcTas 3BiIb-
HEeHHs BiJ BinOyBaHHS MOKapaHHS, 30KpeMa: BiOyTTs CTPOKY MOKa-
paHHs, IPU3HAUYEHOTO BUPOKOM CYAY; 3aKOH YKpaiHU MpO aMHICTiIo;
aKT PO MOMIJTYBaHHS; CKACYBaHHS BUPOKY CYAY 1 3aKpPUTTSl KpUMiHAIb-
HOI CIpaBH; 3aKiHYEHHS CTPOKIB JIAaBHOCTi BUKOHAHHSI OOBHHYBAJILHO-
T'0 BUPOKY; YMOBHO-/IOCTPOKOBE 3BUILHEHHSI Bill BiZOyBaHHS MOKapaH-
HsT; XBOp0oOa; 1HIII MiICTaBH, epea0aYeHi 3aKOHOM,

CrpoOyeMO AOCTIIUTH OCHOBHI NIPOOJIEMHI MUTAHHS 3BUIBHEHHS
BiJ BiIOyBaHHS MOKapaHHs 32 HASBHOCTI 3a3HAYCHHMX BUIIE MiJCTaB.
Tax, 6i00ymmsa cmpoKy nokapanms, RPUHA4en020 UPOKOM CyOy, €
OCHOBHOIO 1 O€3yMOBHOIO MiJICTaBOI0 3BUILHEHHS 3aCyPKEHOTO.
Bynap-sika ocoba, sika Oyjia 3acylkeHa Ha TICBHHMM CTPOK 1O Oyjib-
SIKOT'O TIOKapaHHs, IICHIsI 3aKiHUEHHS LOTO CTPOKY OyJie 3BiLIbHEHA
BiJl BiOyTOro MOKapaHHs. 3aKiHYEHHS CTPOKY IOKapaHHs O3Ha4ae
Horo BimOyTTs y MOBHOMY 00CS3i 3TiZJHO 3 BUPOKOM Cyny i, He3Ba-
Karouu Hi Ha 110, 3acy/KeHui Oyze 3BinbHeHuH. Lg rapanTist 3akpi-
wieHa Koncrurymiero Ykpainu y cT. 29, sika BCTAHOBIIIOE MTPABO JIIO-
IWHA Ha cBOOOJY Ta OCOOMCTY HENOTOpKaHHICTb. ToOTO aepikaBa
Oyaye TOJITUKY y cepi BAKOHAHHS TIOKapaHb HA MPHUHIIMIIAX HEBiJI-
BOPOTHOCTI MOKapaHHs Ta rapaHTyBaHHS 3BUTbHEHHS BiJl TOKapaHHA 3
foro BigOyTTsM. Skmio kmacudikyBaTH IO MiICTaBYy 32 BKa3aHHUMH
BHUIIE KPUTEPISAMH, TO BOHA € OE3YMOBHOIO, BUHUKAE 3 BIIOYTTAM MO-
BHOTO CTPOKY IOKapaHHs, HE 3aJeXHUTh BiJl CTaHy 3J0pOB’s 3acy-
JOKEHOTO, 3/IIHCHIOETHCS aJIMIHICTPAIIIE€I0 YCTAHOBY BUKOHAHHS MOKa-
paHb (KepiBHUKOM OpraHy BHKOHAaHHS TIOKapaHHS) Ha MiACTaBi
BHUPOKY Cy/ly Ta HE TIOB’si3aHa 31 CTAaTeBUMHU O3HAKaMU 3aCyKEHOTO,
IO 3BUTBHAETHCS. BaxmBuM (hakToM € MOMEHT 3BUTbHEHHS 3 MicCllb
1mo30aBJIeHHs BOJI MicHs 3aKiHYEHHS CTPOKY MPU3HAYEHOTO MOKapaH-
HSl, OCKUIbKH OyAb-siK€ TPUMaHHS B YCTaHOBAaX BUKOHAHHS MOKapaHb
€ HE3aKOHHHMM Ta TaKuM, IO CYTTEBO MOPYIIYE MPaBO 0COOM Ha CBO-
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0oay ¥ 0coOMCTY HENOTOPKaHHICTh, mepemdaueHe cT. 5 KoHBeHIlii
PO 3aXUCT MPaB JIFOJUHU Ta OCHOBOIONIOXKHUX cBOOO. HaBiTh sikIIio
ocoba cama BHCIOBIIOE 3TOAy Ha TMoOJalbllie YB’SI3HEHHS, Take
yB’sI3HEHHsI MOJKe OyTH HE3aKOHHUM Ta mopyurysartu cT. 5 KonseHii
(E€Bporeiicbkuii CyJ 3 TpaB JIIOJMHU JOBIB 11€ y Cpasi «ae Binbae,
Oomc ta Bepcin nporu Bbenbriiy), €Bponeiicbki TeHiTEHIIApHI Mpa-
BHJIA TAKOXK HAroJIOMIYIOTh, IO «...BCl 3aCY/PKEHI 3BUIBHSIIOTHCS OJI-
pas3y K MicIis 3aKiHYeHHS CTPOKY iX yB’si3HeHHS...» (mpasuiio 33.1). |
SKIIO 3 00paxyBaHHSM JIaTH MOYATKY CTPOKY IMOKapaHHS CKJIaTHOIIIB
3a3BMYail He BUHHMKAE, TO MEXaHi3M BH3HA4YEHHS MOMEHTY HoOro 3a-
KiHYeHHS (aKTUYHO BiJICYTHIH.

3acypKeHOMY, LI0 3BUTBHAETHCS, MOXKYTh OyTH BUaH1 JOKYMEHTH
PO OCBITY Ta BUPOOHHUY KBaJipiKallilo, sSIKi BIH OTPUMaB B YCTAHOBI
BUKOHAHHs TOKapaHb. [lacmopt oco0i, sika 3BUIBLHSETHCS Bia BinOy-
BaHHS MMOKAPaHHS Y BHJII aperiTy, 0OMeKeHHs a00 1030aBJICHHS BOJI,
BUJAETHCH MiJ] Yac 3BUIbHEHHA. 3a BiICYTHOCTI Macnoprta B 0COOOBiiH
CIpaBi 3aCy/DKCHOr0 aJMIHICTpallisi YCTAHOBM BUKOHAHHS IOKapaHb
3aBYaCHO BXKHMBAa€ 3aXOJiB MIONO HOro oxepxanHs. lle monmoxeHHS €
MPOTPECHBHIM 1 3HAYHO CHPOIIYE 3aCyKEHOMY BHPIIIEHHS COLiaIb-
HO-TIOOYTOBUX THTaHb, SIKi MOXKYTh BUHUKATH ITICIsl HOTO 3BUTBHEHHS
BiJl BifOyBaHHs MOoKapaHHs. HauankHUK BiIIOBIHOI YCTAaHOBY TPOBO-
IUTH Oecify i3 3acy/XKEHHM Ta po3’sICHIOE WOro mpaBa Ta 00OB’SI3KH,
MOB’sI3aHi 31 3BUIbHEHHSIM 3 YCTAHOBU BUKOHAHHS TIOKapaHb.

3¢inbHenHA 6i0 I00Y6AHHA NOKAPAHHA HA RiOcmaei 3aKoHy
Ykpainu npo amuicmito ma akmy npo nomunyeannsn. Y nepexiaui 3
JATHHCHKOI MOBH «aMHICTis» O3HA4Ya€ MPOILICHHS, TOOTO 3BUILHEHHS
BUHHOI 0cO0M Bill BiiOyBaHHS NMPU3HAYEHOTO CYIOM MoOKapaHHs. lc-
HYBaHHS IIbOTO IHCTUTYTY 3YMOBJICHE peaii3alielo MpUHIMITY Tyma-
Hi3My B JiSUTBHOCTi OpraHiB aepxaBH. 3akoH Ykpainu «[Ipo 3acrocy-
BaHHs aMHICTii B Ykpaini» Big 01.10.1996 poky B ct. 1 BU3HaUae, 1m0
aMHICTIs — 11 TTIOBHE a00 YaCTKOBE 3BUILHEHHS BiJl BiJIOyBaHHS TOKa-
paHHA MEeBHOI KaTeropii ocid, BU3BHaHNX BUHHUMH Y BUMHEHHI 3J104YH-
HY, 200 KpUMiHaJIbHI CIIPaBU CTOCOBHO SIKUX PO3IIISIHYTI CyJaMH, aje
BHUPOKHM CTOCOBHO IIUX OCi0 He HaOpaiH 3aKOHHOI CHIIH.

CyTTeBUM HENOTIKOM y 3aCTOCYBaHHI aMHICTIi € Te, 10 Ha ChO-
TOJIHI Ha 3aKOHOaBUYOMY PIiBHI HE 3aKPIIUICHO TOJOXEHHS, BIIMOBIJI-
HO IO SIKOTO YMOBOIO 3aCTOCYBaHHS aMHICTil € HasgBHICTb MO3UTHB-
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HUX 3MiH Yy MOBEIIHII 3acykeHoro. [IpuitMaroun pilieHHs mpo 3a-
CTOCYBaHHS aMHICTii, 3aKOHOJaBeLlb HacaMIlepe 1 epeadadae Ha MeTi
BUBUIbHEHHS MIiCIIb B YCTaHOBAaX BHKOHAHHS MOKapaHb Ta 3HMXKEHHS
OI0/DKETHHX BHUTpAT Ha yTPUMaHHS 3aCy/UKEHHX Yy TaKHX YCTaHO-
Bax [3, c. 198].

HacrynHoro npoGiiemoro, MoB’s13aHOI0 13 3aCTOCYBaHHSIM aMHic-
Tii, € He3aJ0BUIbHA pecoliaizallis 3BUIbHEHUX OCI0, 10 3a3BUYaii
MPU3BOJUTE JIO BUMHEHHS HOBUX 3JI0YMHIB. BiAMOBinHO 10 cTaTHC-
TUYHUX JaHWX, OCHOBHA Maca HOBUX 3JIOYHMHIB, BUMHEHUX OcobamH,
0 BifOYyBanM MOKapaHHA y BUJI 1M030aBJICHHS BONI, MPHIAJA€ Ha
Mepio 10 TPbOX POKIB 3 MOMEHTY 3BUTbHEHHS. [Ipo0JIEeMHUM € TaKOoXK
MUTAHHS BIAIIKOAYBAaHHS KO 3aCY/XKEHUMH, MO0 SIKUX 3aCTOCO-
BaHO aMHICTiI0. BigCyTHICTh WiTKO periiaMeHTOBaHOTO MPUITUCY TPO
Te, 1[0 aMHICTISA HE 3aCTOCOBYETHCS JIO OCIO, SIKI HE BIIIIKOAYBAIH
3aBJlaHi HUMH 30MTKU a00 He YCYHYJH 3aloJisiHY 3JI0YHHOM IIKOLY,
MOPOJIKYE HU3KY KOJI31HHUX MOMECHTIB.

Takox 3aciyroBye Ha yBary 3BUIBHEHHS BiJ BiIOyBaHHS TOKa-
paHHA Yy 3B’A3Ky 3 MOMUITyBaHHAIM. [loMunyBaHHS — 1€ crieliaabHIH
BUJ] 3BUIBHEHHS BiJl MOKapaHHs (1OBHE a00 4YacTKOBE 3BITbHEHHS)
IHIMBIAYyaJIbHO BH3HAYEHOI 0COOHM, 3aCy/DKEHOI 32 BUWHEHHS 3JI0YH-
HY, 10 3AIMCHIOETHCS Ha MIJCTaB1 BIAMOBITHOrO aKTa (yKa3y Ipo IMo-
MuITyBaHHs), npuiHsaToro I[pesnaentom Ykpainu [4, c. 23]. Ilomu-
JIyBaHHs Orojiomyerbes YkasoM lIpesuneHra YkpaiHu; 3aBKIu Mae
nepcoHidikoBaHui XapakTep, TOOTO 3MIHCHIOETCS OO 1HIUBITya-
JBHO BU3HA4eHOi ocobu. [Ipu oMy MOMHIYBaHHS HE CTaBUTHCA B
3aJIeXHICTh Hi BiJl CTyNeHs HeOe3MeYHOCTI 0coOM 3acy/KEHOro, Hi
BiJl TSKKOCTI BUMHEHOI'O HHUM 3JIOYHMHY Ta CYBOPOCTI MPH3HAYECHOTO
MOKapaHHs. 3a YMOBH BiIOyTTs MEBHOI'O CTPOKY MOKapaHHS MOXYTh
OyTu moMuiIyBaHi 0cOOM, 3aCy/’KeH1 32 BUMHEHHS TSDKKOTO 3JI0YHHY,
Ta 0cO0OM, 3aCy/DKCHI JIO JIOBIYHOTO IMO30aBJICHHS BOJI. 3acyJDKeEHi,
SKI HE CTajM Ha LUISX BHUIPABIICHHSA, BiAOYIM HE3HAYHY YACTHHY
MPHU3HAYEHOTO IM CTPOKY MOKapaHHs, T&K MaloTh MIaHC OyTH MOMH-
JYBaHUMH 33 HasBHOCTI 0OCTaBWH, IO MOTPEOYIOTH OCOOJIIUBO TY-
MaHHOT'O CTaBJIeHHS. AKT PO TIOMHJTYBaHHS € MiJICTAaBOIO IS 3BiJIb-
HEHHA O0CO0M Bil KpHMiHaJIbHOTO ToOKapaHHs. [lomuyBaHHS
CTOCYEThCS TUIbKU OCi0, 3aCyJKEHHX CYJIOM 32 BUMHEHHS 3JIOUMHIB,
TOOTO THX, SIKI BXK€ MPUTATHYTI JI0 KPUMIHAJIBHOI BiJIIOBIIAIBHOCTI.
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BignosigHo g0 1. 2 [TonoxxeHHs Mpo MOPSOK 3IMCHEHHS TTOMHIITY-
BaHHS, 3aTBepKeHoro Ykaszom [Ipesunenta Ykpainu Big 21 KBiTHs
2015 poky Ne 223/2015, nomunyBaHHS 3acyDKEHUX 3AIHCHIOETHCS Y
BUgi: 1) 3aMiHM JOBIYHOTO 1M0O30aBJICHHS BOJII Ha MO30aBIICHHS BOJI
Ha CTPOK HE MEHIIE ABAJIATH I’SITH POKiB; 2) TOBHOIO ab0 4acTKo-
BOT'0O 3BUILHEHHSI BiJI OCHOBHOT'O 1 JIOJaTKOBOrO mokapaHb. Koo 3a-
CYIKEHHX, JI0 SKHX MOKe OyTH 3aCTOCOBaHE MOMUITYBAHHS, 3aKOHOM
He 0OMEXYEThCS, TOOTO aKTOM MOMUIYBaHHS MOXKE OyTH 3BLIbHEHO
oco0y (oci0) Bin mokapaHHs. OCKUJIbKU TOMUJIYBAHHS CTOCYETHCS
Juie ocib, 3acy/DKeHUX CYJOM 33 BUYMHEHHH 3JI0YMH (MPUTSATHYTUX
JI0 KPUMIHAJILHOI BiANOBIAAILHOCTI), MUTAHHS 3BUIBHEHHS BiJl KpHU-
MiHAJIBHOI BIMOBIAAIILHOCTI IIIM aKTOM HE MOXKYTh OYTH BUPIIICHI.

3aKiHueHHA CMPOKIe 0aéHOCMI GUKOHAHHA 008UHYBATLHO20
eupokKy. MatepiaabHO-TIPaBOBOIO IMiJICTAaBOK) 3aCTOCYBAHHS 1HCTHTY-
Ty JaBHOCTI BBaXXA€ThCsl ICTOTHE 3MEHINCHHS CyCIUIbHOI Hebe3meu-
HOCTi BYUMHEHOTO 3JIOYMHY BHACIIIOK CIUIMBY TIEBHOTO MPOMIKKY
qacy, 0 CYTTEBO TO3HAYAEThCS HA JIOCATHEHHI METH TOKapaHH:,
BHKOHAHHI 3aBJIaHb 3arajibHOI 1 crelianbHol mpeBeHiii. Kpim Toro,
TPHUBAJMH MPOMIKOK Yacy 3 MOMEHTY BUMHEHHS 3JIOYMHY iCTOTHO
MEPEIIKOKAE, & THKOJIU W YHEMOXKIIUBIIIOE YCITIIITHE PO3KPUTTS 1 Po-
3CIiyBaHHS 3JI0YMHY, 00’ €KTUBHHUNA PO3IJIsi] MaTepialiB KpUMiHAIb-
HOTO MPOBAJHKCHHS B CY/Ii.

[epenbauennii ct. 49 KK Ykpainu BuI 3BUIBHEHHS Bill KpHUMi-
HaJIbHOI BIJMOBIJAIBHOCTI 3aCTOCOBYETHCS 32 HAsIBHOCTI TPHOX YMOB:
1) 3akiHUeHHS 3a3HaYEHUX y 3aKOHI CTPOKIB; 2) HEBUMHEHHS MPOTS-
T'OM IIMX CTPOKiB HOBOT'O 3JI0YHMHY MEBHOIO CTYIEHS TSKKOCTI; 3) He-
YXUJIGHHS 0CcO0M Bij ciifcTBa abo cyny. CTpoku TaBHOCTI tuepeH-
1iHOBaHI 3aJKHO Bl BUJY BUMHEHOTO 3JIOUMHY, a 100 3JIOYHHIB
HEBEJTMKOI TSHDKKOCT1 — Bil BHIy Nepea0aueHol y CaHKIIii cTaTTi MmoKa-
paHHs. Y pasi, Kojau 0co0a OJHOYACHO BUMHUJIA JICKiJIbKa 3JI0YHHIB,
CTPOKH JaBHOCTI CTOCOBHO KOXHOT'O 13 JisIHb, SIKi CKJIaJal0Th 1]1€aJIb-
HY CYKYITHICTh 3JIOYMHIB, 00OpaXxOBYIOThCS caMmoCTiiHO. [louaTkoBuM
MOMEHTOM I1epediry CTpoKy AaBHOCTI € JI€Hb BUMHEHHS 0CO0OI0 3710-
yrHy. [104aTKOBUM MOMEHTOM OOYHCIIEHHS CTPOKY AaBHOCTI LIOAO
CHIBy4YacHHKA € JICHb BUMHEHHSI HUM JIiSIHHS, SIKE BIH BUKOHAB BiJIIO-
BiJTHO JI0 CBO€1 poJIi B YMHCHOMY 3JI04HHI, 8 HE JCHb BUMHEHHS KpH-
MiHAJIBHO KapaHOro JissHHS BUKOHaBlleM. CTPOKM NaBHOCTI MOYMHA-

32



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1 (5),2019

10Th crutuBaTi 3 0 ToguH Tiel 100U, sIKa HACTAE IICs J00M BUMHEHHS
3JIOYMHY; CTPOK JIABHOCTI 3aKiHUYETHCS IICHS TOTO, SK CILUIMJIA TIe-
pendayena cr. 49 KK Ykpainu KibKicTh MOBHHX POKiB, 0 24 ToauHI
OCTaHHKOI JI00M BiNoOBiHOrO CTPOKY. Ha xanb, ct. 49 KK Ykpainu
He nependavyae ocoONMMBOCTEH mepediry CTpoKiB JaBHOCTI Yy pasi BUM-
HEHHS TPHUBAIOYMX 1 TPOJOBXKYBAaHUX 3704uHIB. [lpu TpuBaroumx
3JI0YMHAX MPOTHIPABHA TOBE/IHKA, SKa HJie 3a IEPBICHUM aKTOM
3JI0YMHHOTO MOCATaHHS W OXOIUTFOETHCS CKIIAZOM 3JI0YHHY, MA€ He-
BH3HAUEHO TPUBAJIMI XapakKTep, TOOTO BOHA MOXKE 3/[IHCHIOBATUCH SIK
3aBrOJIHO JIOBTO. Y CYIOBiH MPaKTHIl CTPOK JAaBHOCTI CTOCOBHO TPH-
BalOYMX 3JIOYUHIB OOUMCIIOETHCS 3 4acy iX MPHUIHUHEHHS 32 BOJECIO
a00 BCyrepe4 BOJIi BUHHOTO (3aTpUMaHHS OCOOHM, sSIBKa 3 MOBUHHOIO,
JOOpPOBIIBHE BUKOHAHHS OOOB’SI3KY, TOKJIAJCHOI0 Ha OCOOY Iij| 3a-
IpO30I0 KPUMIHAJIBHOTO TiepeciigyBaHHs), abo 3 yacy HacTaHHS I0-
I, sKi TpaHC(OPMYIOTh HOT0 TTOBEIIHKY Y HE3JIOUMHHY (HATIPHUKIIA],
BUKpaJICHHS y BHHHOro 30poi, fKa HE3aKOHHO HUM 30epirainace,
cMepTb abo TOCATHEHHS MOBHOMNITTS TUTHHH, Bil YTPUMaHHS SKOI Y
¢dopmi craty amiMEHTIB BiH yXHISBCS). Y pa3i BUMHEHHS MPOIOB-
’KYBAHOTO 3JI0YMHY CTPOK AABHOCTI TMOYMHAE CIUIMBATH 3 MOMEHTY
BUMHEHHSI OCTAaHHBOTO 13 TOTOXHUX isiHb, SIKi, Oyayuu 00’€nHaHi
€IMHUM 3JIOY4MHHUM HaMipoM, YTBOPIOIOTh BKa3aHUIl PI3HOBWA OAU-
HUYHOTO 3JI0YUHY.

3akoH (4. 1 c1.49 KK VYkpaiHu) 4iTKO BCTaHOBIIIOE KiHIIEBHI
MOMEHT Iepeliry cTpokiB qaBHOCTI. HUM € eHb HaOpaHHS BUPOKOM
CyAy 3aKOHHOI cHiIH. SIKIIO mpoaHasi3yBaTH MOTHUBH 3BUIBHEHHS BiJ
KpUMIHAJIBHOI BIINOBIAIBHOCTI, TO 1[¢ HaWYaCTIIIE TE, O JO0 TeIe-
PIIIHBOrO Yacy 0coOM, SKi BUMHUJIM 3JI0YHH, OpraHaMHU JIOCYJIOBOTO
CIIiICTBA HE BCTAHOBIIEHI, NIPU IIbOMY B TOBHOMY OOCS3i BUKOHAHI
CJI4i Ta OINEPATUBHO-PO3IIYKOBI 3aXOJM CTOCOBHO BCTAHORBJICHHS
HiX aii Ha BimnoBimHi yactunu i ctatTi KK Ykpainu B pemakiii 2001
POKY, BPaxOBYIOUH, IO CTPOK MPUTSATHEHHS 10 KPUMIHAJIBHOI BiflO-
BianbHOCTI, BcraHoBJIeHUH cT. 49 KK Ykpainu, 3akiHuuBCs, Ta 00-
CTaBHH, III0 NIEPEPUBAIOTH MEPEOIr CTPOKIB AABHOCTI MPUTSTHEHHS 10
KpUMIHAJIBHOI Bi/IMOBIIaIbHOCTI, HE BCTAHOBJICHO.

3a 3araJbHUM MPaBHIIOM Iepedir 3a3HaueHUX y 3aKOHI CTPOKIB
JIABHOCTI € MiJICTaBOI0 00OB’SI3KOBOT0 3BUIBHEHHS Bijl KPUMiHAIBHOI

33



Ne 1(5),2019 KpuminansHo-BUKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

BignoBinanbHOCTI. [Ipu mpomy 4. 4 cr. 49 BCTaHOBIIIOE OCOOJIMBUIA
MOPSAZIOK 3BUILHEHHS BiJl KPUMIHAJIBHOI BIAMOBIAAIBLHOCTI IS OCIO,
[0 BYMHHUIH OCOOJMBO TSIKKI 3JIOYMHHM, 3a [KI 3TIAHO 13 3aKOHOM
MoOXe OyTH MPU3HAYEHO JOBiUHE TT030aBICHHS BOMI. Y TaKUX BHUIMA[-
Kax TMHUTaHHA PO 3aCTOCYBaHHs LLOT'O BUAY 3BLTbHEHHS Bill KpHMi-
HAJBHOI BiMOBIAaILHOCTI BUPIIIYETHCS CYIOM Y KO)KHOMY KOHKpET-
HOMY BHUNAJAKy 3 YpaxyBaHHJIM XapaKTepy i1 CTyHeHs CyCHUIbHOI
HeOe3MeKH BYMHEHOT 0 3I0UYHNHY, 0COOM BUHHOTO Ta iHIIMX 0OCTaBUH.
To0Oto 3akiH4eHHs 15-piuHOro CTPOKY AaBHOCTI, epeadadueHoro s
0COOJIMBO TSDKKUX 3JIOUUHIB, € IIJICTABOI0 HE 00OB’SI3KOBOTO, a (ha-
KyJbTaTUBHOTO 3BUIBHEHHS BiJl KpUMiHAIBHOI BiAMOBIJAIBLHOCTI. Y
TOMY pa3i, KOJIW Cy[ JiliJie BACHOBKY MPO JOUUIBHICTh 3aCTOCYBAHHS
JIABHOCTI, BiH 3BUIbHSIE 0COOY Bijl KPUMIiHAJIbHOI BIATOBIIAJILHOCTI.
SIKmo cyn He BU3HAE 32 MOXKJIMBE 3aCTOCYBATH JaBHICTh, TOCTAHOB-
nsie 0OBUHYBAIBHUI BUPOK 1 BUHHIM 0c001 MPU3HAYAETHCS MMOKapaH-
Hs. [Ipu oMy oBiUHE 11030aBJICHHS BOJII B 00OB’SI3KOBOMY MOPSIJI-
Ky 3aMIHIOETbCS Ha T030aBIICHHS BOJi Ha MEBHHHA CTPOK, SIKUN
BHU3HAYAETHCS CYIOM Y MeXaxX CaHKIil Tiel HOPMH, 3a KO0 KBaidi-
KOBAHO JIISTHHS BUHHOTO.

Ymoeno-oocmpoxose 3ginvnennsa 6io0 6i0dysannsa nokapamms.
[IpoBenennii aHai3 JOKTPUHAIBHUX MOJIOXKEHb JO3BOJISE CTBEPIKY-
BaTH, 110 HOPMH, SKi BPErylIbOBYIOTh MOPSAOK, IPABOBI MiZICTaBU Ta
HACIIIKK YMOBHO-ZIOCTPOKOBOTO 3BUJIbHEHHS, € CAMOCTIHHUM MPaBo-
BUM THCTUTYTOM, SIKUM MICTHTh HU3KY MPOOJIEMHHX, a 1HOMI i KOJi-
3iIHHUX, CHIpHUX MOMEHTIB. Tak y Teopii KpUMiHaJIBLHOTO MpaBa IMijc-
TaBOIO YMOBHO-JIOCTPOKOBOTO 3BUIbHEHHSI € CTYIMiHb BUIIPABJICHHS
3aCy/PKEHOro Ta (pakTHUHE BifOYTTS YAaCTUHHU CTPOKY MOKApaHHAM 3
ypaxyBaHHSIM CTYIEHs CyCIiIbHOT HeOe3MeKn 3II0YHHY, 32 SIKUH 0CO-
0a BinOyBae KpuMiHaJbHE MOKapaHHsS. s YMOBHO-IOCTPOKOBOTO
3BUIbHEHHS HE0OXilHA Cy0’€KTMBHA O3HaKa — 3aCy/DKCHUH JIOBIB
CBOE BHIpABJICHHS (3pa3KoBa TOBEAIHKA, CYMJIIHHE CTaBIICHHSA 0
npati Ta HaB4aHHs). CaMe KaTeropisi «10BiB» CBOE BUIIPABJICHHS, Ha
Hally JyMKY, CTABHTh IPAaB0O3acTOCYBaya B CUTYAIIilO TPABOBOI HEBH-
3Ha4deHocTi. O0’€KTHBHE Ta NOBHE BCTAHOBJICHHSI CTYIEHS BHUIIPAB-
JICHHS Ma€ BeNMKE MPaKTUYHE 3HAYEHHS Ta BIJIMBA€ HA IMPAaBOBHI
CTaTyC 3aCy/UKCHOI'0, a TaKOX HaJa€ MOXJIMBICTh peaii3yBaTH IMPO-
TPECUBHY CHCTEMY BHKOHAHHS/BiIOyBaHHSI MOKapaHHS B MOBHOMY
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00cs13i. UnHHE KpUMiHAIBHE Ta KPUMiHAIBHO-BUKOHABUE 3aKOHOJIAB-
CTBO YKpaiHu mnependavae Taki CTyNEHI BHIPABICHHS: «3acCyIDKEHUN
CTa€ Ha NUISAX BUITPABJICHHS», «3aCY/PKCHUN CTaB Ha IILJISIX BUIPABJICH-
HSD» Ta «3acy/DKEHHH JTOBIB CBOE BUIIPABIICHHSD. BiCyTHICTh 3aKOHO-
JIABYO 3aKPIIUICHUX KPUTEPIiB BIPABICHHS 3aCY/PKCHUX MPU3BOIUTH
JI0 6araThbOX TPYAHOILIB ITiJ] YaC BU3HAUCHHS TOTO YH IHILIOTO CTYIICHS
BUTIPaBJICHHS aJMIHICTpAIli€l0 YCTAaHOBH BUKOHAHHS MOKapaHb. Baprto
KOHCTAaTyBaTH, L0 B pa3i NPUHHATTS TaKOTO PillleHHS aAMiHiCTparis
yCTaHOBH BUKOHAHHS MTOKapaHb Ta CIOCTEPEKHA KoMicis (TiKITyBaibHa
paja) MOBUHHA KEPYBATHUCS HE XapaKTCPUCTUKOK HadaJbHUKA BiIIi-
JICHHSI COI[IaJTbHO-TICUXOJIOTIYHOT CJTy>KOHM, 2 BUCHOBKOM TIPO JIOIILIb-
HICTh Ta MOXJIMBICTh 3BUJIBHEHHS TaKOl 0COOM 3a BKa3aHO IijCTa-
BOK, BUJAHOI IICMXOJIOTOM YCTAHOBA BHKOHAHHSI IIOKAPAHb, SIKUI
BOJIOJIi€ BMIiHHSIMU Ta HABUYKaMH TPOBEICHHS MCHXOJIOTIYHOI pOOOTH
i3 3aCy/PKEHMMH, Ma€ BIANOBiMHI cepTUdikaTh (CBIIOITBA) a00 JHII-
JIOM 3aKJIajly BHIIOI OCBITH 110 IIbOMY HANPSIMY IiATOTOBKH (CIIeIiajb-
HocTi). Ha chorosHi B ycraHoBax BHKOHAHHSI TIOKapaHb IPAIIOIOTh
MPAaKTUYHI TICUXOJIOTH, aJie X KUIBKICTh € 3aMaJIOk JJIsl TIPOBEICHHS
Takoi poOOTH, AesSKi 3 HUX HE MAalOTh B3arali BinoBigHOTO (axy, ocBi-
TH, HE BOJOIIOTh HAaBUYKAMH ICHXOKOPEKIIHHOro Ta IeaaroridyHoro
BILTUBY JUIA BUBYCHHSI IHAMBIIyaIbHUX OCOOJMBOCTEH Ta CTYIIEHS CO-
iaJIbHO-TIIAaTOTIYHOI  3aHE0AHOCTI 3aCy/DKEHUX. SIKIO TOBOPUTH
PO OpraHu npoodariii, To MpodIeMa € KKPHUUIYIIOIO» Ta HE3PO3YMLIIOKO.
CroyaTky [0 IITaTy LUX OpraHiB OyJIM BBEIEHI MOCAAU MPAKTHUHHX
IICHUXOJIOrIB, MOTIM X CKOPOTHJIH. 3a TaKMx OOCTaBUH JIEBOBA YacTKa
BiMOBIAHOI poOOTH TpHIIaja Ha IHCIIEKTOPIB mpobailii, 6e3mocepen-
HIM 00O0B’SI3KOM SIKHX € OOJIIK 3aCy/DKEHHMX Ta MPOBEICHHS 3 HUMH iH-
JTUBIAYaTbHO-TIPO(UIAKTHYHUX Oeci.

Takox, sIK TPOMO3HIlii, XOTLIOCH O 3BEpHYTH yBary Ha MOXKJIH-
BiCTh mepen0auynTH Ha PIBHI 3aKOHOJABCTBA HOPMY, IKa O BH3Ha4aja
HEBIIOYTHI CTPOK IOKapaHHs, Bix BiZOyBaHHS SKOro 0co0a 3BilbHE-
Ha YMOBHO-IOCTPOKOBO, — icUTOBMM. Ta mepeadadunTi MOXKIHBICTh
MOBEPHEHHS 0COOM B MPABOBE CTAHOBHIIIE IO MOMEHTY 3aCTOCYBaHHS
YMOBHO-JJOCTPOKOBOT'O 3BUIbHEHHS (BEJCHHS aHTUCOIIAJIBHOTO CIIO0-
coOy KUTTS, BUNHEHHS aJMiHICTPATUBHUX MPAaBONOPYIIEHb, 3JI0YH-
HIB TOIIIO).
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36invHennsn 6i0 6i00yeanus NOKAPAHHA 3a X60POOOI0 ma 3 iHUIUX
niocmae, nepeddauenux 3akonom. SIKIO 3acyHKEHUH 3aXBOPIB XBO-
po0oto, sika (haKTHYHO TIEPEIIKOKAE 3/IIHCHEHHIO 111010 HhOTO BUIIPa-
BHOT'O BIUTMBY, TO TAKUi 3acy/DKeHHH Miajarae 3BinbHeHHI0. [loscHro-
€THCS 1€ THM, IIO 32 TAKMX yYMOB TOKapaHHs HE JOCSrae METH, sKa
CTOITh TIEepe MOKApaHHSIM Ta KPUMIHAILHO-BUKOHABYMM 3aKOHOJIAB-
CTBOM, Ta HE MOXKE BUKOHATH 3aBJIaHb BUITPABJICHHS Ta PECOIliaTi3arlil.
[lincTaBoro il MOpYIIEHHS TMHUTAHHS PO MOKIIWBICTH 3BUTBHEHHS
3aCy/PKEHOTO BiJl BiIOyBaHHsI TIOKapaHHs 32 XBOPOOOIO € (akT 3aXBO-
PIOBaHHS 3aCy/PKEHOTO Ha TICUXidHY a0o0 iHIIY TSKKY XBOpOOy, sika
MepemKoKae BiIOYBaHHIO MTOKapaHHs. [ 0JIOBHOIO 03HAKOIO € Te, IO
XBOpoOa MepelrkopKae 3acyDKEHOMY BiIOyBaTh okapaHHs. MaeTbest
Ha yBa3i, 1[0 CTaH 3aXBOPIOBAHHS TAKUM YMHOM 3MIHIOE CBIJIOMICTh Ta
MOBE/IIHKY 3aCy/PKEHOT0, IO BiH a00 mepectae cnpruiiMaTy OKapaHHS
K Take, a0o (paKTHYHO BTpayae CBOI aHTHCYCHUTbHI pucH. Sk BHIHO 31
3MICTY 3aKOHY, ICHY€E JIBa BUJIM 3BUTLHEHHS 3aCy/DKCHHUX BiJ| BilIOYBaH-
Hs IOKapaHHA 32 XBOPOOOI0: 1) 3BUIbHEHHS y 3B’S3KY 13 3aXBOPIOBAH-
HSIM TICHUXIYHOIO XBOPOOOIO; 2) 3BUIbHEHHSI Yy 3B’SI3KYy 13 3aXBOPIOBaH-
HSAM IHINOIO TSDKKOIO XBOpoOOw. Auie Al ycTaHOB (OpraHiB)
BUKOHAHHS MOKapaHb BU3HAYAJILHOIO O3HAKOIO € BUHECEHHSI IIOCTaHO-
BU CYJIOM TIPO 3BUILHEHHSI 3aCy/XKEHOI'O BiJ BilOyBaHHS TOKapaHHS
a00 BiIMOBY TaKOr0 3BUIBHEHHS Ta 3aCTOCYBaHHsI, HAIPUKIAI, IPHMY-
COBHUX 3aXO[iB MEAWYHOTO Xapakrepy. ToOTO 3 TOUKH 30py KpHMiHa-
JIbHO-BMKOHABYOT'O IpaBa IS IMiJICTaBa 3BLILHEHHS JIMIIE TOJI JIHCHO
CTa€ MiZICTaBOIO, KOJIM € BiANOBiZHA MTOCTaHOBa cyy. Ha Hamry nymKy,
ToyHime O0yno 6 cOpMyIIOBATH IO MiJCTaBy SIK 3BUILHEHHS 3a MOC-
TAHOBOIO Cy[y IIPO 3BUIbHEHHS BiJ BiIOYBaHHS ITOKapaHHS 3a XBOPO-
0010 3aCY/PKEHOTO.

VY c1. 152 KBK VYkpainu 3akoHOJaBellb HABOAUTH HE BUUYCPITHUIMA
MeperiK MmiJcTaB 3BUIBHEHHS BiJl BiI0yBaHHs MokapaHHs. [loscHro-
€THCS I1€ MEPII 33 BCE THUM, 110 Pa30M 31 3MiHAMH COIIaJIbHOTO JKUTTS
3aKOH TAKOXX 3MIHIOETHCS T4 JOMOBHIOETHCS. HemooauHOKUME € BU-
TaJIKK, KOJM TIEBHE JiHHS BTpauae CyCIiNbHY Hebe3meuHicTs. Me-
THCS TIPO TaK 3BaHy «IeKpUMiHali3alio» 3m0unHiB. Tofi 3acymKeHi
3a BIJMOBIJHI 3JIOYUHU 3BUIBHSIOTHCS, OCKUIBKH CYCIUIBLCTBO OiIbINe
HE BBaXkae Taki JisHHA HeOesmeuHumu. Tak, unnauid KK Ykpainu
nepeadavae Taki mjacTaBy, sAki He BBikum 110 ¢T. 152 KBK Ykpainu.
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e, nanpuxman, cr. 75 KK Ykpaiuu «3BiIbHEHHS Bij BiOyBaHHS
TIOKapaHHs 3 BUIIPOOYBaHHAMY. M/IeThCsl Ipo BHIAAKH, KOIHM CYJ il
Yac MpU3HAYEHHS MMOKapaHHS y BHJI BUIPABHHUX POOIT, CIIy>KOOBOT'O
OOMEKEHHS Ui BIHICHKOBOCITYXOOBIIIB, OOMEKEHHS BOJi, a TaKOX
mo30aBiieHHs] BOJI Ha CTPOK He Oulblle I'SITH POKIB, BPaxOBYIOUH
TSOKKICTh 3JI0YMHY, 0CO0y BUHHOTO Ta 1HII OOCTaBUHU CIIPABH, JTiiijIe
BHCHOBKY TIPO MOXKJIMBICTH BHUITPaBIIEHHS 3acy/PKEHOro 0e3 BimOy-
BaHHS MOKapaHHS. Y TakoMy pa3i BiH MOXKe NMPUHHATH PIIEHHS PO
3BUTbHEHHS BiJ BiZIOyBaHHS MOKapaHHs 3 BUIPOOYBaHHAM. SIK BUIHO,
Cy0’€KTOM 3BUIbHEHHS 3a IIi€I0 MiJCTaBoO € cyA. ToOTo ycTaHOBH
(opraHv) BUKOHaHHS MOKapaHHs He OEpPYTh Y4acTi y BHUPILICHHS MH-
TaHHS PO 3aCTOCYBAHHS ITI€T MMiJICTaBU 3BUTbHEHHsI. [Ipyruil npukian
— c1. 83 KK Ykpainu «3BiIbHEHHS BiA BiIOYBaHHS MOKapaHHS BariT-
HUX JKIHOK 1 KIHOK, SIKI MalOTh JIITEH BIKOM JIO TPHOX POKiB». 3acy-
JOKEHUX 70 OOMEXeHHsS Bom abo 0 mo30aBiIEHHS BOJI JKIHOK, SIKI
CTaJIi BariTHUMH a00 HAPOVIIM JIITSH Mij Yac BinOyBaHHS IMOKapaH-
Hsl, KpiM 3aCy/DKEHHX JI0 11030aBJeHHS! BOJI Ha CTPOK Oiblie I’ STH
POKIB 332 YMHCHI TSKKi Ta OCOOJIMBO TSXKi 37I0YMHH, CyJI MOXKE 3Bi-
JHHUTH Bifl BiIOYBaHHS MOKapaHHS B MEXax CTPOKY, Ha SKWH 3riIHO
13 3AKOHOM KIHKY MOXe OYTH 3BUIbHEHO BiJl poOOTH Y 3B’SI3KY 3 BariT-
HICTIO, TTOJIOTAMU 1 JIO JIOCATHEHHS JIMTUHOI TPUPIYHOTO BiKy. Bka-
3aHa MiJICTaBa 3aCTOCOBYETHCS CYAOM, ajie 3a MOJAHHSIM KepiBHUIITBA
YCTaHOBH (OpTraHy) BUKOHAHHS TTOKAPaHb.

BucHoBkH. AHasli3 YHHHOTO KPUMIHAJIBHOTO Ta KPUMIHAIBHO-
BHKOHABUOT'O 3aKOHOAABCTBA, HAYKOBHUX pPO3pOOOK Ta Mpalb IIOJ0
IOPUIMYHOTO aHalli3y IHCTUTYTY 3BUIbHEHHS BiJ BiIOyBaHHS IMOKa-
paHHS J03BOJISIE TOBOPUTH TPO HASBHICTH BENMKOI KiIBKOCTI Teope-
TUYHUX Ta MPAKTUYHHUX MPOOJIEM 3a3HAYEHOTO IHCTUTYTY KPUMIiHATIb-
HOT'O TIpaBa Ta MPO HEOJHO3HAaYHE HOro 3aCTOCYBaHHS Ha MPAKTHUIIL.
Baratro TpyaHOWIiB BUHHMKAaEe MiJ dYac 3aCTOCYBaHHS YMOBHO-
JOCTPOKOBOT'O 3BUTBHEHHSI ITiJl Yac BU3HAYCHHS CTYICHS BUIIPaBIICH-
Hsl, 3aCTOCYBaHHS aMHICTII 11010 OCi0, SIKi HE BiJIIIKOyBaJld 3aB/aHi
30UTKHM Ta 3aNOisIHY 3JI0YMHOM IIKOAY; ITiJ Yac 3aCTOCYBaHHS J0ja-
TKOBHX TIOKapaHb Yy pasi 3BUIbHEHH BiJ BiIOYBaHHS OCHOBHOTO I10-
KapaHHs 3 BUPOOYBaHHsIM Ta iHmI. OKpeceHi MUTaHHs MOTpe0yIoTh
MOJATBIIOT0 3aKOHOAaBYOTO BJIOCKOHAJICHHS.
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Avdieieva 1.

SOME PROBLEM ISSUES OF CONVICTS’ RELEASE FROM
SERVING A SENTENCES AND DEINSTITUTIALIZATION

The analysis of the main reasons for exemption from serving sentences in penal
institutions is maintained in the article. It is proved that the studied law institute has
many theoretical as well as practical problems of its application.

It is found out that the exemption from serving a sentence is an inter-sectoral
law institute, the procedure of which is clearly regulated not only by the criminal and
criminal-executive legislation, but also by the criminal-procedural one, as well as the
Law of Ukraine «About application of amnesty in Ukraine», Regulations on the
procedure for pardon and other legal acts.

1t is determined that the release from serving a sentence is the logical end of the
process of serving a sentence. It is stated that the institution of release is the
Sfulfillment of the state guarantee that punitive influence on a convicted person will be
over. It is proved that having such a guarantee is of the utmost importance as it
provides the institution of punishment with reliability. Thanks to the release of
punishment becomes reality.

Attention is drawn to the fact that the legislator left the list of grounds for
exemption from serving a sentence stipulated by Article 152 of the Criminal and
Executive Code of Ukraine, «openy, it means that the stated grounds for dismissal
are not exhaustive, the law may provide for some other reasons.

In the course of the research, a number of problematic issues of applying the
investigated legal institute were highlighted, in particular: absence in the criminal
and criminal-executive law of the list of duties, which are entrusted to persons who
are conditionally and early released from serving their sentences during the trial
period; absence of statutory criteria for the correction of convicted persons who are
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released on parole; the uncertainty of pregnancy, the birth of a child with a self-
sufficient and unconditional basis for the release of a convicted person from
punishment or delay of his/her execution; the absence of harmonized prescriptions of
the Criminal and Criminal Procedural Codes of Ukraine regarding the
determination of the order of sentencing without a sentence and others.

Key words: release from serving a sentence, penal institutions, a convict,
parole, amnesty, pardon.
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ICTOPUKO-IIPABOBHI1 AHAJII3
KPUMIHAJIbHOI BIJITOBIJAJIBHOCTI 3A TIOPYIIIEHHSA
IMPABA HA 3AXHUCT

Iemopuxo-npasosuii ananiz 0036018 Oitimu GUCHOBKY, WO NPABO OCOOU HA 3~
Xucm € OOHUM 13 HAUOASHIWUX CAMOCHMIHUX COYIANbHUX [HCMUMYmis, y npoyeci
PO3BUMKY K020 UHUKAA | CaMad A06OKAMYpA SK OKpeMull Npaso3axucHuti Opea,
3A680AHHAM AKO20 € HAOAHHS NPasosoi donomoau epomaosanam. Tooanvuwiuii po3su-
MOK CYCRITbCMBA Npueie 00 NOEOHAHHSA YUX CYCHITbHUX ITHCIUMYmMi6 3Aa805KU
00 exmueniii nompedi ma cyo €eKmusHOMY NPACHEHHIO 2POMAOSH Gi0CIOIO8AMU C8OT
3aKOHHI npasa ma inmepeci.

Knrwuosi cnosa: aosoxam, npasosa donomoea, 3axucm, 3axucm npas y cyoo-
YUHCMBI, OONOMO2A ZPOMAVAHAM, AO8OKAMYPA, NPABO3ACHIYRHUYMEO.

IMocTranoBka mpodaemu. OAHUM i3 OCHOBHHX 3aco0iB Tpoma-
JSTHCHKOTO CYCIUIBCTBA, IO BUCTYMAE AK rapaHTii 3a0e3neueHHs 3a-
XHUCTY IpaB 1 CBOOOJ JIFOJMHU, € CUCTEMA 3aKOHOAABYO 3aKPIILJICHUX
HOpM, IPHHIIMIIIB Ta BUMOI, TOJIOBHA METa SKMX — CTBOPCHHS Ha
Jiep’)KaBHOMY piBHI HAHCTIPUATIMBIIIMX YMOB JJISl peaii3aiii KOHCTHU-
TYLIAHO 3aKpilUIEHNX OCHOBHHX IpaB Ta CBOOOXA NIOAWHU. Takum
YMHOM, Ha OCHOBI MPOOJEMHUX Ta AUCKYCIHHHX MHUTaHb MPAKTHKH
3aCTOCYBAaHHA YMHHOI'O 3aKOHOJIABCTBA 3aKOHOJAABEIlbL Yy CHUJIY PO3BH-
TKY 3arajibHONPABOBUX Ta JEMOKPAaTHYHUX IHCTHUTYTIB CYCILJILCTBA
B)KMBA€ 3aXOJ(iB 3aKOHOTBOPYOTO pearyBaHHs MIOA0 BJIOCKOHAJICHHS
YUHHOTO 3aKOHOJIABCTBA 3 METOI0 3a0e3MeUCeHHS Ta BCEOIUHOT 0X0pOo-
HU OCHOBHUX TIPaB Ta CBOOOI JIFO/IMHU.

VY KK Vkpaiau nependadeHa BiANOBINAIBHICT 32 MOPYIICHHS
npaBa Ha 3axucT (cT. 374). KpuMiHanpHO-paBOBE AOCHIIKEHHS 3a-
3HAUEHOI HOPMH 37eOUTBIIOrO 3IIMCHIOBAIOCS B KOMEHTApsX 0
KK VYkpainu Ta B migpy4aukax i nocioHukax. BogHodac BoHO moTpe-
Oye caMOCTiifHOrO TJIMOOKOro BHBYEHHS MpoOieM, sKi BUHHKAIOTh
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IiJ] 9ac 3aCTOCYBaHHS Bka3zaHuX noyioxkeHb KK Ykpainu. 1le BuBueH-
Hs Ma€ TOYMHATUCS 13 3’ICYBaHHS ICTOPUYHUX ACIHEKTIB JTOCITIIKY-
BaHUX MPOOIIEM.

AHaJi3 ocTaHHIX qociKens i myomikaniid. Busdenns npobiem-
HUX MUTaHb 100 KPUMIHAJIBHOI BiIIIOBIIAJILHOCTI 3a MOPYIIICHHS ITpa-
Ba Ha 3axucT € B poborax 0. B. Anekcanaposa, B. C. batuprapeesoi,
0. O. Ksaum, M. . Kopxancekoro, O. M. JlutBunosa, P. C. Opnos-
cekoro, A. M. IIputynu, B. L. Tiottorina, €. B. decenka Ta Aeskux iH-
HIMX TPEICTaBHUKIB HAYKW KpUMiHAJBHOrO MpaBa. HeoOximqHo okpeMo
3YIUHUTUCS HA JUCEPTALiHUX JOCTIPKEHHSX, sIKi OyJIM IMiJrOTOBJICHI
13 3a3HaueHoi npobaematnku. Tak, muceprarlii, B SKUX Oy/IM PO3TIISIHYTI
MUTAHHS 10JI0 KPUMIHAJIBLHOT BIAMOBIIAIBHOCTI 3a MOPYIICHHS IpaBa
Ha 3axWCT, Oynu 3axuileHi Takumu aBropamu, sk B. B. Cwmix [1],
P. I. Caxno [2], H. FO. Kaprmiosa [3], M. O. CripuioHos [4].

®opmynaoBaHHs MeTH. Mera cTaTTi — 3AIHCHUTH iCTOPHUKO-
MPaBOBUI OIJIS/I TEHE3UCY HOPMATHBHO-TIPABOBHX aKTiB, IO JisUTA HA
TepeHax cydacHol YKpaiHu B pi3Hi yacH, i nepeadavani KpUMiHAJIbHY
BiJIMOBiIaJIbHICTH 3a MOPYLICHHS ITpaBa Ha 3aXUCT HUISIXOM aHalizy ix
MOJIOKEHb.

Buxnan ocHoBHoro marepiany. Ciig 3a3HaulTH, IO TEOpis Ta
MPaKkTHKa 3aXUCTy TpaB JIOJAMHW Ma€ JIOBTY Ta MOBYAIBHY iCTOpIfO,
sIKa CBITYMTH MPO T, M0 CHPOPMYBABIIMCH B PYCIi MPUPOIHO-TIPABO-
BUX 1JIei, ySBJICHHS TIPO OCHOBHI Ta HEBIIUy>XYBaHIi MpaBa 0coOu Jie-
KaThb B OCHOBI Cy4aCHHUX IOJIOKEHb PO MpaBa 0co0H 1 rpoMaITHUHA,
KOHIIEMIIil TPaBOBOro CTATyCy 0COOH, BEPXOBEHCTBA MPAaBa, MOJI0KEHb
PO rpoMaITHChKE CYCHTBCTBO B IPABOBil AepxkaBi [5, c. 35-37].

ChOrojiHi He BUKIIMKAE CYMHIBIB TOM (hakT, IO JIFOJMHA MAa€ TICBHI
mpaBa Ta 00OB’SI3KM B CYCHUIBCTBI, a CYCIIBCTBO, Y CBOKO 4YEpry, HE
MOJKE ICHYBaTH, SIKIIO HOr0 4ICHH 1030aBlieHI Oylb-SIKHX COIIAJIBHO
BH3HAHUX MOXJIMBOCTEH JISTH, BOJOMAITH, peali3OByBaTH CBOI iHTE-
pecu, KopHCTyBaTHCS MeBHUMH Oaramu tomo [6, c. 9].

OnHuM 13 TakuX MpaB 0coOM € mpaBo Ha 3axucT. [IpaBoBa gomo-
MOra € OJHUM i3 HalJaBHIIMX NPaBOBUX IHCTUTYTIB. YUenbIoB-
Bebyror M. O., po3KkpHBaO4y 3MiCT CYJ0BOTO PO3IJISAIY CIpPaB €ro-
XH PO3KBITY adincekoi pemokparii VI-IV ct. 10 H. e., BKka3yBaB Ha
HasBHICTH BXKE B TOW yac mpaBa OOBMHYBAYEHOTO MaTH 3aXHCHHKA.
JleMOKpaTHUHMIA yCTpili Jep:kaBHUX MOIiciB aHTU4HOI ['penii B Oara-
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THOX BUIAJKaX CTBOPIOBAB CIIPHUATINBI YMOBH IJIsi BUHUKHEHHS iH-
CTUTYTY MPaBOBOI JAOMOMOIH OOBHHYBaueHii ocobi. Ha Toii yac BBa-
KaJocsl YECTIO JJIsi KOKHOTO BUILHOTO TPOMajsiHUHA TIONICY BMITH
ceOe 3axuImaTé B cyni. Apuctorelib ToBopuB: «COPOMHO HE BMITH
3aXUIIaTH ce0e PyKOFo, ajie Iie OUIBII COPOMHO HE BMITH 3aXHINATH-
cs cioBom» [7, c. 12]. He3Baxatroum Ha Te, 1110 apiHCbKE CYJ0YMHCT-
BO BMMArajo BiJl CTOpiH BECTH B CYJli CBOIO CIIPaBy CaMOCTIiiHO, 0e3
CTOPOHHBOI JIOTIOMOTH, (HaKTHYHO IIe OyJI0 MOXXJIHMBO JIMIIE Y TpOC-
TUX NUBUIBHUX cIipaBax. Y OUIBII CKJIAJHHUX Tpolecax HeoOXigHO
Oyno He TiINbKM HaBecTH (aKTH, M0, Ha JyMKYy CTOpOHH,
PO3’SICHIOIOTB CIIpaBy, ajie i 3rpymyBaTH iX Y HaJCKHOMY BUTJISII 1
BHCBITJIMTH Tak, 1100 crpasa Oyia 3po3yminoro s cynnie. Came y
3B’S13KY 3 IMM BHHHUKJIA MOTpeda B JIIOASAX, SKi 3HAHHSIM 3BHYAIB 1 3a-
KOHIB MOTJIM JOMIOMOITH BAAJIOMY BEAEHHIO CIIpaBH. TaKMMHU JIOb-
MU cTanu jororpadu (4u AUKOrpadu), TOJOBHUM 3aBIAHHSM SIKHX
OyJi0 HamMCcaHHs MPOMOBH ISl KITIEHTA, SIKY TOM OTOJIOUIYBaB Mepe[
cyaom. [Ipore mpakTuka AisIbHOCTI JororpadiB goBena iXx Maiy
e(peKTUBHICTh, aJpKe TeKCT MPoMOoB (Jororpadii) OyB po3paxoBaHHid
JIUIIIC HA OJIMH €Tall CyIONPOBaPKEHHS, UCATH XK Jiororpadii Ha Ko-
XKHY CTaito mporecy Oyno MPakKTUIHO HEMOXKITHBO [8, ¢. 64].

3 po3BUTKOM aiHCHKOTO CYCIMIIBCTBA BU3PLIO MEPEKOHAHHS PO
HEOOXiIHICTh AOMYCKY /10 y4acTi Y BCiX CTaJisx mporecy ocio, siki 6
3MIACHIOBAIM SPEKTHUBHUI NpaBoBUN 3axuCT TrpomajsH. Lle Oymo
O00OYMOBJICHO 1 THM, IO 3’SIBUJIUCH T0CAJ0BI 0COOM, MOBHOBa)KCHHS
SKHX TIEBHUMH CBOIMH pHCaMH HaraJlyBajH TOBHOBKEHHS Cy4aCHUX
MPOKYPOPIB, MO Oe3MmocepeHbo 3aliManucs MPUBATHUM OOBHUHYBa-
yeHHsM. L{i ocobu maiu npaBo obupaTu cobi OJHOr0 ad0 KiIbKOX
MOMIYHUKIB 13 YKCJIa KOMIIETEHTHUX Y ITUTAHHSX 3aKOHOIaBCTBA Opa-
TopiB. [Ipu npoMy TiACYIHI 3aJMHIIATKCS B TIPIIOMY MPOLECyaTbHO-
My CTaHOBHILI, HDK CTOpoHa oOBHMHYBaueHHs. Lle cmoHykano cyau
JOMYCTHTH JI0 3aXKCTy OCi0, SKi BUCTYNANHX sIK BiAMOBiIa4i 1 miaCya-
Hi. OCKITbKY B TOH Tepiof] JisiB MPUHIMIT OCOOMCTOI y4acTi CTOpOHH
B MPOILIECi, CyIU JO3BOJMII Mijl Yac PO3MIISAY CIPaBH BUTOJIOLIYBATH
JIBi TIPOMORH.

Icropuuni mxepena He 30eperyiv Jyisi HAIIa IKiB MOBHOI iH(popMa-
il IpO PO3BUTOK IHCTUTYTY MpPaBoBOi gonoMoru B CTapogaBHbOMY
Pumi Ha BciXx eramax #oro iCHyBaHHS, IO OXOIUIFOBAJIM Maiike
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1000 pokiB. BonHoyac HasiBHI MaTepiaiy NalOTh MiJCTaBU CTBEPIXKY-
BaTH, W0 IHCTUTYT NpaBoBOi gomnomoru y JlaBHboMy Pumi 3axiaB
OCHOBU PO3BUTKY iHCTUTYTY MPaBOBOi JOMOMOTH B 0araThOX Kpai-
Hax. Y paHHIiH Tepiox pO3BHTKY i CTaHOBJIEHHsS Pumchbkoi nepikaBu
PO3IIISA CpaB 3/AIHCHIOBABCS 32 MPHHIUIIOM MPHUBATHOI CaMOpO3I-
paBu. Ha 3MiHy npuBaTHiii caMopo3npaBi IPUXOIUTH JIEricakiiitHIHA
CYZOBHI Ipoliec, SKUi yke OyB yperyJlboBaHWH MEBHUMH HOPMaMHU
Ta MPUIIUCAMU 1 CIIPHUSIB BUHUKHEHHIO IHCTHTYTY MPaBOBOI JOMOMO-
ru [9, c. 10-11].

HactynHuMm eramom po3BUTKY IHCTHTYTY MPaBOBOi JIOTIOMOTH B
Haabomy Pumi OyB iHCTHTYT maTpoHaty. CriodaTKy BiITHOCHHH MiX
MATPOHOM 1 KITIEHTOM OyIyBajlHCs 3a MIPUHIIUIIOM POJUHHHUX CTOCYH-
kiB. [li3nimie ocoda, mo odpana cobi maTpoHa 3 YKciIa PUMCHKUX Ta-
TPHIIiB, IpUIKCyBasacs /10 Horo poay i HaOyBala MpaBa Ha3MBATHCS
POAOBUM iMEHEM MaTpoHa, Micis YOro MaTpoH y BCiX BHIAAKax IO-
PYILIEHHS TpaB Ta iHTepeciB 1iel ocoOu 3ailcHIOBaB 1i 3axucT. Kijbka
CTOJIITh HaJaHHS MPABOBOI JOMOMOTH MPAKTHYHO OYJII0 MOHOIOJIEI0
narpuniis. OmHak micis Toro, sk ['Heit ®nagiii y 304 pomi 10 H. €.
onyOIiKyBaB Tak 3BaHi ¢actu (Tabnuii NpuiiManbHUX IHIB) Ta M030-
BHI ()OpMyIH, 1€ TPAKTUYHO 3BEJO HaHIBELb MOHOIOJIIO MATPHLIIiB
1I0/I0 HaJaHHA MPABOBOI JIOMIOMOTH TPOMaJSHAM, 1 JI0 CYyJOBOTO 3a-
XUCTY TPOMaJisiH OyJIM JOMYINEHI BCi BUIBHI TPOMAJISTHU, a HaJJaHHSI
MPaBOBOT JIONIOMOTHY CTaJIO BUTBHOI Mpodeciero. [3 MosBOW0 MOXKIIH-
BOCTI KO)KHOMY BUBYATH 3aKOHH ITOCTYIIOBO CHOPMYBAIIUCS KaTeropii
0ci0, ski HajaBaiu MpaBoBy jgonomory. [moBanekuii 1. FO. Buaiise
JBi Taki TpyHH: 10 mepuioi Haiexain (axisili, 0 HE MOTJH po3pa-
XOBYBAaTH HA CBOE MHCTELTBO KPaCHOMOBCTBA 1 CTaBajill IPOCTO
FOPUCKOHCYJIbTaMU, J0 APYroi — Ti, 110 CreniaizyBaiucs oe3nocepe-
JIHBO Ha Y4acTi B CyJ0BUX mporecax [9, c. 13].

Takum 4MHOM, XOUa 3apOAKH MpaBa Ha 3aXUCT 3 SBJISIOTHCS Ha
HAHMKYUX CTYNEHAX IOPUANYHOTO PO3BUTKY JIIOJCHKOTO CYCHUTBCT-
Ba [7, c. 11], nasBHicTh y JlaBHhOMY CBITi OKpeMOI Tpynu 0cCi0, 110
CIPUSIN 3aXUCTY MPaAB Ta IHTEPECIB MOTEPILIOro H 0colu, sKa BUH-
HUJIA 3JI0YUH, IpUTaMaHHa, B IEpUIy 4Yepry, cTapojaBHiM Pumy Ta
I'peunii, sk nep>kaBam i3 OUIBII BUCOKAM PIBHEM JeMOKpaTH3allil cyc-
MiTbCTBA. XapaKTEPHOIO PUCOI0 CTAHOBIEGHHS IHCTHTYTY HpPaBOBOI
JOTIOMOTH B KpUMIHAJILHOMY CY/IOUMHCTBI IUX KpaiH € Te, 10 Crova-
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TKY HaJaBaTy IPaBOBY JOMOMOTY MaJIM MIPaBO HE TUIbKHU IOPUCTH, a U
Oyab-ski ocoOu. 3rofoM J0 1€l MiSTTbHOCTI CTalM JAOMYCKATUCS OCO-
0w, SKi BiJIIIOB1IaIy IEBHUM BUMOTaM, HacaMIiepe,] Majii NeBHi mpa-
BHMYI 3HaHHA. [IpodecioHanizallis HaJaHHS 3aXUCTy CTOPOHAM Y
KpUMIHAJIBHOMY CYIOYMHCTBI CYNpPOBOMKYBajlach ii MiIKOPEHHAM
Jiep’KaBHUM 1HTEpecam.

CTaHOBJIEHHSI Ta PO3BHTOK IHCTUTYTY HaJaHHS MPaBOBOI JIOMO-
MOTH MiJ 4ac 3/AiHCHEHHS MpaBocyAns B YKpaiHi BimOyBammcs min
BIJIMBOM 3arajlbHUX CBITOBHX TEHJEHIIH PO3BUTKY KPHUMIHAJIBHOTO
Ta KPUMIHAJIBHOTO MPOIIECYaIbHOTO MPaBa.

OCHOBHOIO IPUYHHOIO TaJbMYBaHHS PO3BHTKY IHCTUTYTY IIPaBo-
BOI JIONOMOTH sIK B YKpaiHi, Tak i B Pocii 0yio HeraTuBHe CTaBIeHHS
pociiicbkux MoHapxiB A0 aaBokatypu. 3okpema, Karepuna Il Bigsep-
TO 3aCy/KyBaJia iJieto 1l CTBOpEHHs. AJie He3Ba)KalOUM HA HEraTHBHE
CTaBIICHHSl IIapU3My 10 aJBOKATYpH SIK CTPYKTYpH, sKa HajaBania
npaBoBy nomnomory, B 50-x pokax XIX cr. y Pociiicekiii immepii mo-
YJaJIMcs TUCKYCIi 1010 MPOBEACHHS CYI0BO1 pedopMu, B Mexax sKoi
00TOBOPIOBANIOCH 1 MUTAHHA 3aNPOBADKEHHSI IHCTUTYTY aJBOKaTYpH.
[Ticns mpoBeneHHst cynoBoi peopmu 1864 poxy 06’enHaHi Aenapra-
MeHTH [lepxaBHoi Pamu BU3HAIM HEOOXIHUM BBEICHHS IHCTUTYTY
«IIPUCSHKHBIX TIOBEPEHHBIX», 0€3 KUX HEMOXKIIMBO OyJ10 3a0€3MeUnTH
3MarajbHICTh Y KpUMiHAIBHOMY cymouuHCTBi [10, c. 37]. ¥V pe3yins-
TaTi miei pedpopMH 3 SIBUIIHCSA IIPUCSKHBIE» 1 «4acTHBIE MOBEPEH-
HBIEY, SIKi MaJI BUKOHYBATH (DYHKIIIIO 3aXUCTY.

OnHak 3HAYHUI PO3BUTOK IHCTUTYTY HPABOBOI JIOMIOMOTH HeEIo-
KOIB ToHiHii ypsa. OCHOBHOIO MPUYUHOIO 3aHETIOKOEHHS OYyJIO BH-
HECEeHHs BUIPaBIOBYBaJIbHUX BHPOKIB Yy BIIOMHX Ha TOW yac crpa-
Bax 1mogo 4Yacomucy «COBpEMEHHUK», TMpO  3BHHYBAaueHHS
[Iporononosa Tomo. BHacnigok nporo napcbKuil ypsij MovaB BilK-
PUTHI HACTYI Ha IHCTUTYT MPABOBOI IOIIOMOTH Ta aJIBOKATyPH, IO B
KiHIIEBOMY Pe3yJbTaTi BUSABHIIOCS B IPUHHATTI y 1875 poui po3nops-
JDKEHHS TPO TUMYacoBE MPHUIIMHEHHS (opMyBaHHS paj MPUCSIKHUX
MOBIPEHUX Yy CYJOBUX OKpYrax i mpo mepenady ix (QyHKIiH OKpyx-
HUM cyaaM. TakuMm 4WHOM, aJBOKatypy OyJo MOCTaBJICHO IiJ MOB-
HUH KOHTPOJb JIEPKaBHHUX YCTaHOB LIAPH3MY, IO 3HAYHOIO MIpOIO
HEraTHBHO BIUIMHYJIO Ha 11 PO3BUTOK Ta BUKOHAHHS CBOIX 000B’A3KiB.
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[ncrutyT mpaBoBoi momomoru Ha 3emusix CxigHoi [ManmdnHuM Ta
BykoBuHM po3BHBaBCSI MiJ] BILIMBOM 3aKOHOJIABCTBA Ta IIPaBO3aCTOCO-
BHOI npaktuku [lonpmii # ABcTpo-Yropmmau. [IoMiTHOTO pO3BUTKY
IHCTUTYT mpaBoBOi noroMoru Ha ['amnumHi ¥ BykoBuHI HaOyB micis
MPUETHAHHS IIUX 3eMeJb JI0 ABCTPO-YTOPIIMHK. Y Mepioj Tak 3BaHOl
«BECHHU HApOJiB» Ta YKPAiHCHKOI'O HALlIOHATBHOTO BiIPOKEHHS Pi3KO
301TbIIMIIACH KUTBKICTh a/IBOKATIB, SIKI BCe yacTille OyiH Jigepamu
MOJIITHYHKUX TAPTIH, OYOIOBAIUM OOPOTHOY YKpaiHCHKOrO Hapomy 3a
cBoi npaBa. Yxke B 1890 porii Mepexa KaHIEIsApild YKpaiHChKUX aJIBO-
KaTiB OXomuia Maibke Bci micta [amunnu. 3a meil yac aBCTpilichKuid
YPSI BUJIAB BENHKY KUJIbKICTh 3aKOHIB, SIKi BCTAHOBJIFOBAJIM TIpaBHia Ta
oOMexeHHsI s aaBoKaTiB. [li 0OMeXeHHs 3HAYHOI MIpPOI0 YCKIIa-
HIOBAJIM BCTYII JI0 PsiliB afaBokatypu [11, c. 27].

[Ipore, He3BaXKarOUM Ha BKa3aHi OOCTaBUHM, aJJBOKATypa Beja ak-
TUBHY OOpOTHOY 3a CBOIO aBTOHOMIIO 1 Jocsria il 3 IpUHHATTAM y
yunHi 1868 poky MOCTIHHOrO MOJIOKEHHS MPo aaBokatypy. Ha mo-
MEHT HOro NpUUHATTS BXE ICHYBaJIO MONOXeHHS 1849 poky mpo
YTBOPEHHS aJIBOKATCHKUX TallaT Ta OpraHiB CaMOBPSAYyBaHHS aJBO-
KaTypH, 3TiIHO 3 SIKUM aJBOKarypa Oylla CaMOCTIHHUM OpraHoM,
SKHI MaB CBOIO CTPYKTYpPY Ta iepapXidHuii posnofin mocan. Lle 3Ha-
YHO 3MII[HIOBAJIO TIOJIOKEHHS aJBOKATYpH SIK B CYCHUIBCTBI, TakK i Ha
Jep’)KaBHOMY piBHi. «30JI0THM» TEepiofoM iHCTUTYTY 3aXHCTYy Ha 3a-
X1THOYKpaiHChKHX 3eMJIsiX cTaB KiHellb XIX cT. YkpaiHChbKi anBoKa-
TH, TIOpsA 31 CBOIMU mpodeciftHUMU 00OB’SI3KaMH, BEIH TONITHUHY
00poTHOY 3a 3aXMCT HalliOHAJIBHUX Ta MOJITHYHUX MPaB YKpaiHChKO-
ro Hapojy. XapakTepHUM IMPHUKIAJIOM MOKe OyTu mpoiiec y JIbBOBI
1893 poky, Komu mepen CyAoM MPUCSKHHUX CTalIM JBa YKpPaiHCBKHX
xynoxuauku: Kopawmio YerusHoBuuy Tta Crenan TomaceBud. O060x
nigcynHux 3axumas Kocts JIeBUIIbKMIA. AIBOKAT 3yMiB HE JIUIIE JO-
OuTHCS BUNPABIAHHS MIJICYIHUX, aJie¢ i BUKOPUCTATHU CyJIOBY TPUOY-
HY JUIA TOTO, 1100 1Ie pa3 HaraJaTH MPHCYTHIM MO MpaBa YKpaiHCh-
KOTO HapoJy Ha BEJCHHs CyJOYMHCTBA YKpaiHChKOI MOBOIO. Komm
MPOKYpPOpP BUTOJIOCHB MPOMOBY MONbChKOIO, K. JIeBullbkuil 3asBUB
pimryuwmii mporecr [9, c. 57].

Taka mosuiis aJBOKaTiB He Ha KapT TypOyBaja aBCTPiHCHKHIA
ypsia, 1 9acTO MPOTH HUX CaMHX BHCYBAIUCS PI3HOrO poay oOBHHY-
BadeHHs. Ha mpoTuBary npomy ykpaiHCBhKi aJBOKaTH BHHOIIYBAJIH
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1JICF0 CTBOPEHHS CBO€I HalliOHANBHOI mpodeciiiHol opraHizallii, sika
Masa HOCUTH Ha3By «CoOl03 YKpaiHCHKHX aJJBOKATIB Ha 3aXiIHOYKpa-
fHChKUX 3emirsix». [IpoTe g imest Tak i He Oyna BTiLNEHa B XKHUTTA Y
3B 53Ky 3 mouaTkoM [lepioi cBiTOBOI BiliHU.

[onitnyni moxii 1920-x pokiB CTUMYIIOBAN YKPAiHCHKHUX aJBO-
KaTiB JI0 OLIbIN TicHOrO 00’enHanHsA. Tak, 5 TpaBHs 1923 poky Oyio
3apeectpoBano Craryt Coro3y, MO CTAJiO0 MIATPYHTSM CTBOPEHHS B
ToMy X TpaBHi 1923 poky Coto3zy YkpaiHCbKHX AJIBOKATiB, MpaBIliH-
HS SIKOTO CKJTaJajaocs 3 mecsatu ocio [12, ¢. 99-103].

VY pansHCHKHI TIepio cTaBiE€HHS 10 IHCTHUTYTY MPaBOBOI JOMO-
MOTH JIOCUTh iICTOTHO 3MIHHJIOCH. TaK, ITiJl Yac TPOMaJITHCHKOI BiHHU
1918-1920 pokiB  GinpHIOBHMKamMu OynM TNPUAHATI HOPMATHBHO-
MPaBOBi aKTH, sIKi (GaKTHYHO JIKBiAYBAIM IHCTHTYT HE3aJIEKHOI aj-
BOKaTypu B YkpaiHi. 3amicTh Hel Oynu chopMoBaHi KoJierii mpaBo3a-
CTYITHUKIB, YWICHH SKUX OOMpAIMCS 3 YHCIa TPOMAJISH, SIKi 3HAXOIH-
JCA Ha JIepXKaBHIM CiIyk0i, 10, Y CBOIO Hepry, CTajo MPUYUHOIO
CKacyBaHHs aBTOHOMIi ajBokatypu. Kpim Toro, agBokatypa mojiTu-
3yBajacs 1 KkepyBaiacs, Mepil 3a Bce, He IHTepecaMu KITi€HTa, a TOJi-
TUYHUMH iHTepecamu Biaju. Lle mpu3Beno 710 mpaBoBOi He3axHIle-
HOCTI TPOMAJIsiH, 30KpeMa, B MOJITHYHUX TpoIecax B YKpaiHi, KOJIU
3aXUCT MepeTBOpUBCs y hopManbHy niporenypy [13, c. 15].

V kinni 20-x pokiB XX CT. iHCTUTYT IPaBOBOI JOMTOMOTH 3a3HaB
HUIIIBHOI KpUTHKH 3 OOKy Biagu. [1Inpoko BUCIOBIIOBANMCS TPOIIO-
3MINIT 11010 YCYHEHHS 3aXUCHHMKA Ha JIOCYJI0OBOMY CIIJCTBI. 30KpemMa,
Taky NO3ulif0 miaTpuMyBaB A. Sl. BUIIMHCEKHN, MOTHBYIOUH IIe
«HEIOCTATHHO BHCOKOIO 1 TOBEPIICHOIO TEXHIKOIO HAIIOTO CIIIY0r0
amapary, 3 OfHOr'0 OOKY, i HEMOXJIMBICTIO OUiKyBaTH i/IeallbHO CycC-
MUTBHOTO MiAXOAy Y BUKOHAaHHI MPUHHATOr0 Ha cebe 00OB’s3KY 3a-
XHUCTy — 3 iHIoroy» [14, c. 163].

l'oBoputu 1mpo eeKTHBHICTh IHCTHTYTY 3aXHCTY Y PaJsSHCHKHUI
nepiosl He MOKHA Yepe3 3HEBary NPUHIMIIIB JeMOKpATii, MOpyIIeHHs
MpaB JIIOJMHH, ISKIapaTUBHICTh OCHOBHUX 3aKOHOJABYMX aKTiB. SK y
Teopii KPUMIiHAIBHOTO MPOIIECY, TaK 1 B MPaKTHUHIH AisUIBHOCTI Mpa-
BOOXOpPOHHHUX OpraHiB OyB 3BElCHHI MPAaKTUYHO B aOCONIOT MPiopH-
TET 3aXUCTY JIep’KaBHUX 1 CYCIUTbHUX iHTEpECIB Mepe] IpaBaMH Ipo-
MaJITHUHA Ta KOHKPETHOI ocobuctocTi. OdiliiiHa Nmo3uilis JepKaBu
MO0 iepapXii MIHHOCTEH B COMLIATICTUYHOMY CYCIUIBLCTBI 3HAMIILIA
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cBoe OesmocepenHe BupaxkeHHs B Koncrutyuii CPCP 1977 poky, B
TEKCT1 SIKOT OCHOBHI TIpaBa Ta cBOOOIM IPOMASH PO3MIIEH] B I1aBi
7 micysl BUKJIAJIEHHS TIOJOXKEHb PO MOJITHYHY Ta eKOHOMIYHY CHC-
TEMH, COL[IaJIbHUIA PO3BUTOK 1 KYIBTYpY Ta PsIy iHIIUX.

VY npyriit nonouHi 80-x pokiB XX cT. 3p00JI€HO Mepili KPOKH 10
OHOBJICHHSI TIPaBOBOI OCHOBH JIEPKABHOT'O 1 CYCHUTBHOTO JKUTTS YK-
painu. Tak, 13 mucronana 1989 poky Bepxosuoto Panoro CPCP Oynu
npuitHsTi HoBi OcHOBHU 3akoHonaBcTBa Coro3y PCP i coro3Hux pec-
nyOITik mpo cyaoyctpiit [15], BiNOBIAHO OO SKUX 3HAYHO PO3MIMPIO-
Basiacs cepa MisUIBHOCTI aJIBOKaTa B KpUMIHAIBHOMY TIPOIIEC.

19 rpyans 1992 poxy BepxoBna Paga Ykpainu npuiinsina 3akoH
«[Ipo angBokatypy» [5], sKUM (akTHUHO MiJBeNa MEBHUH MiACYMOK
3aKOHO/IaBYOr0 O0()OpMIIEHHSI IHCTHTYTY MPAaBOBOi JOMOMOTH B KiHII
XX cr.

BucHoBku. [lincymoByroun BUKIIaACHE, CIIiJ] 3a3HAYNTH, IO ITiC-
JIsl IOSIBM HA PaHHIX CTaisAX PO3BUTKY JIOJICHKOI KyIbTYpH 1 MPOXO-
JDKEHHS 4Yepe3 pi3HOMaHITHI (pa3u pO3BUTKY IHCTUTYT MPaBOBOi J0-
MOMOT'M JIOCAT CBOTO TIOBHOTO PO3BUTKY, B TMEpIIy Yepry, B
MpoBiIHUX AepkaBax 3axigHoi €Bponu. [lepBuHHOIO ioro gopmoro €
POAMHHA, Ky MU 3HAXOJIUMO B iCTOpii pO3BUTKY MPaBOBOI JOMIOMOTH
Hasupoi ['penii Ta Pumy. ITocTynoBo y HamiBIMBiTI30BaHHUX JepiKa-
BaX HaJlaHHs MPABOBOI JOMOMOTU TEPEXOAMTH JO CTOPOHHIX OCIO 1
MepeTBoproeThea Ha mpodecito. [lowaBes nei mepexin y ['penii, mo-
TiM — y Pumi, a 3romom — 1 B ycixX iHIIMX OWBLTI30BaHUX KpaiHax €B-
poriu. CraBim npodeciero, HaJaHHs PABOBOI JOMOMOIH TPOTITOM
TPUBAJIOTO YaCy 3aJIMIIAETHCS HEOPTaHI30BAHOK CEPOI0 isUTbHOCTI,
JNOCTYIHOIO Uil BCiX oxouux. Y mepiox CepeaHbOBiUYsS iHCTUTYT
MPaBOBOI JOMOMOTH 3a3HAB 3HAYHUX 3MiH. OCHOBHHMH 3 HUX € BiJ0-
KpEeMJICHHSI TIPaBO3acTYTHHUIITBA BiJl CY/I0BOT'O MPE/CTABHUIITBA, Bij-
HOCHa cBobOona mpodecii, TiCHUI 3B’A30K i3 CyJOBUMH OpraHaMH Ta
JUCIMILTIHAPHA 3aJISKHICTh BiJl OCTaHHIX. Orisiyl AisIbHOCTI aJBOKa-
TypH B YKpaiHi B paJsiHCbKi YacH CBiIYMTH MPO T€, IO ii JisUTBHICT
3Ha4YHOIO Mipoto Oyia ieoori3oBaHa i He 3aBXK/AW OpiEHTyBajlacs Ha
iHTepecH KIIi€HTa, HAaJlalouy MepeBary MojliTHYHUM iHTepecaM BIIAJIH.
Le icTOTHO 3HMKYBAJIO PiBEHb pealbHOI MPaBOBOI 3aXHUIIEHOCTI IPO-
MajsiH. OCcoOJIMBO 1€ CTOCYBAJIOCS TaK 3BAHHMX IIOJITUYHUX CIIPaBY,
y SIKHAX 3aXHCT TEePETBOPIOBABCS Y POpMaNbHY MPOLEAYPY.
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[IpoBeaeHUli iICTOPUKO-TIPABOBHIA aHAI3 JO3BOJISE JIMTH BUCHO-
BKY, 1[0 TIPaBO 0COOM Ha 3aXKCT € OJHHMM i3 HalJJaBHIIIUX CaAMOCTiM-
HUX COLIaIbHUX 1HCTUTYTIB, y TpOLEeCi PO3BUTKY SKOrO BHHHUKIA 1
caMa aJBOKaTypa SK OKPEMUM IIPaBO3aXMCHUM OpraH, 3aBJaHHSIM
SIKOTO € HaJIJaHHS MTPaBOBOI 10MIOMOTH rpoMaigHaM. [loganemmid po3-
BUTOK CYCIILCTBA MPHBIB JIO MOETHAHHS X CYCIIUTBHUX IHCTUTYTIB
3aBISKM 00’ €KTHUBHIM MOTPeOi Ta Cy0’ EKTUBHOMY NIPAarHEHHIO TPOMa-
JISTH BIJICTOIOBATH CBOI 3aKOHHI IpaBa Ta iHTepecH. Peaizairis mpasa
0cO0M Ha 3aXHCT € CBIIYEHHSIM JIEMOKPATUYHOTO PO3BUTKY CYCITLIbC-
TBa, 110 B pi3HUX (OpMax 3ampoBaKye B )KUTTS HEBiJ €MHE TPaBO
JIOIMHYU Ha KBami(hikoBaHHMI 3aXKMCT CBOIX MpaB y XOJli CyJOYHHCTBA,
YYaCHHUKOM SIKOTO BOHA €.
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Yermak O., Klimenko Ya.

HISTORICAL AND LEGAL ANALYSIS OF CRIMINAL
LIABILITY FOR VIOLATION OF THE RIGHT TO DEFENSE

The article substantiates that after emergence of human culture in the early
steps of development and passage through various phases of development, the
institution of legal assistance has reached its full development, primarily in the
leading states of Western Europe. Its primary form is the family one, which we find in
history of development of legal assistance in Ancient Greece and Rome. Gradually,
in semi-civilized states, the provision of legal assistance passes to unauthorized
persons and turns into a profession. This transition began in Greece, then in Rome,
and subsequently in all the civilized countries of Europe. Having become a
profession, the provision of legal assistance for a long time remains an unorganized
area of activity accessible to all comers. During the Middle Ages, the legal
assistance institute underwent significant changes. The main ones are the separation
of legal intercession from judicial representation, the relative freedom of the
profession, close ties with the judiciary and disciplinary dependence from the latter
one. A review of the lawyer’s activities in Ukraine in Soviet Union times suggests
that its activities were largely ideologized and did not always focus on the interests of
the client, preferring the political authorities " interests. This significantly reduced the
level of real legal protection of citizens. This was especially true of the so-called
“political affairs”, in which the defense turned into a formal procedure.

The historical and legal analysis made it possible to conclude that the human
right to protection is one of the oldest independent social institutions during the
development of which the lawyer itself arose as a separate legal advocacy
organization, whose task is to provide legal assistance to citizens.

Key words: lawyer, legal assistance, defense, protection of rights in legal
proceedings, assistance to citizens, advocacy, legal intercession.
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KPUMIHOJIOTTYHA XAPAKTEPUCTHUKA 3JIOYUHHOCTI

B MICHSIX ITO3BABJIEHHSA BOJII

Y emammi docniooceno cman ma cmpyxmypy nemimeHyiapHoi 3N10YUHHOCHI 6
Vkpaini, oxapaxmepusosano OemepMiHaHmMu 310YUHHOCII 8 MICYSAX NO30Q6IeHHs.
6071i, 0c00A, WO 3HAXOOUMbCS 8 YMOBAX HEC80O00U, HABEOEHO KIACUpIKayito 3104u-
HYI8, AKI GUUHAIOMb 3JI0YUHU 6 MICYIX No30asienus 6oui. AKyenmoeano yéazy Ha
HAABHUX HeOONIKaX, NPUMAMAHHUX J]epocasHiti KPUMIHATbHO-8UKOHABYIL CILYiCO,
3ANPONOHOBAHO WLIAXU IX YCYHEHHS, COPMYIbOBAHO NPONO3UYii w000 3anodieakHs
3/IOYUHHOCTNT 8 YCmMAaHoeax 6UKOHARHS NOKAPAHb.

Knruosi cnosa: kpuminonoziuna xapakmepucmuxu, 3ano0icants, neHimenyia-
pHa 3NOYUHHICD, ycmaHoeU 6UKOHAHHA NOKAPAHb.

IMocTranoBka mpodsemn. [Ipobinema 3amobiraHHs TEeHITeHIiap-
HOI 3I0YMHHOCTI TypOye OimbIIiCTh KpaiH CBiTYy, TOMY ii HEOOXiIHO
PO3IIIAATH SIK aKTyaJbHY TEMY B KpUMIHOJNOT1YHIi Hayni. BomHowac
y KpUMIHaJIBHO-IIPaBOBiil 1 KPUMIHONOTIYHIN JiTEpaTypi, Ha JKallb, HE
NPUISETECS yBara OaraThOM (QaxTopaM KpHUMiHaizalii cUCTeMH
BUKOHAHHS 1 BifOyBaHHS MOKapaHb Y BUJl M0o30aBieHHs Bomi. ['nu-
OouHa 1iei mpoGiemu, MabyTh, 00yMOBJIeHA OUIBIIOI MIpOK HEOO-
XiIHICTIO 3a0e3MedeHHs JOTpUMaHHs MpaB Ta CBOOO 3aCy/PKEHHUX Y
MICIIX 1030aBIECHHS BOJI.

AmHaji3 ocraHHix qocaimkens i myosikaniii. Teopernynum mij-
IPYHTSIM BUBYEHHS TECHITEHILIAPHOI 3JIOYMHHOCTI € Tpalli TaKhX BiT-
YM3HSHUX 1 3apyOiKHMX yduenmx, sik: JI. B. Barpiii-lllaxmartos,
L. T. BoratuproB, 1. B. bommap, . O. 3yo6or, O.M. J[Ixyxa,
T. A. JleaucoBa, B. B. Kosanenko, O. I'. Kon6o, O. M. Kocrenko,
A. B. Kupunrok, M. I1. Menentses, O. C. Miximin, O. O. Haraes,
O.1. Ocaymenko, P. M. IlinBuconpkuii, M. C. I[ly3upnos,
B. I1. CeBoctbsinoB, 1. C. Ceprees, M. O. Ctpyukos, B. M. TpyOuu-
koB, C. B. Ilaprok, 1. B. [lImapos, C. 1. XanumoH Ta iH.
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MeTor0 cTATTI € JIOCIIDKEHHS PEasTbHOIO CTaHy 3JI0YMHHOCTI Y Mic-
IISIX 11030aBJICHHS BOJIi, BUSBJICHHS IPHYMH BYMHEHHS 3JI0YMHIB B yCTa-
HOBax BUKOHAHHS TIOKapaHb Ta (YOPMYITIOBaHHS IIPOMO3HUIIIH 1010 3MEH-
IICHHSI KUTBKOCTI 3JI0YMHIB, BUNHIOBAHUX B YMOBaX HECBOOOJIH.

Buknan ocHoBHOro Marepiany. PiBeHb 30YHMHHOCT] y CYCHiJTb-
CTBl1 — IIe MOKa3HHWK piBHS 100poOyTy i Oe3nmekn HaceleHHS, SKHi
CYTTEBO BIUIMBAE Ha YKJIAJ JKUTTS MEPeciuyHuX rpomaisH. Bapro
nam’ATaTH, IO 3JI0YMHHICTh MOJKE ICHYBaTH HE JIMIIE B yMOBaX CBO-
0071, a 1 y CEpeOBUIII 3aCy/DKCHUX. 3JIOUMHHICTD Y MICIAX 11030aB-
JICHHSI BOJII 111¢ Ha3WBaIOTh MECHITEHIIAPHOK 3JIOUUHHICTIO. 3JIOUHHH,
BUMHEHI B YMOBaX HECBOOOJIH, € JIOKA30M TOIO, 1110 Y CHCTEMI BHKO-
HaHHS MMOKapaHb € HU3Ka HEJOMIKIB, sIKi MOTPIOHO YCYHYTH JJIS TTOK-
pallleHHs1 eeKTUBHOCTI BUKOHAHHSI MTOKapaHb Ta MiJBUILEHHS PiBHS
Oe3reky B YCTaHOBaX BHMKOHAHHS MokapaHb. Ciif 3a3HauMTH, IO
TEpMiH «IEeHITEeHIIapHUID» 3HANIIOB CBOE BimOOpa)KeHHS Ta e()eKTH-
BHO 3aCTOCOBY€ETBCSI B KDUMIHOJIOT1UHIH HaYIIi.

30Kkpema, B CHCTeMi HayKW KpPUMIHOMOTIi pO3BUBAETHCS TMEHITEH-
miapHa KpUMIHOJIOTIS,, a00 KpUMiHOMEHONOoris. TepMiHN «TeHITeHIi-
apHa KPUMIHOJIOTis1», «IEHITEHIIIapHi 3TOYNHU» 1 «IOCTIEHITeHIiap-
Hi 3JI0Y4MHU» BHUKOPHCTOBYIOTbCS B MoHOrpadisx, MiApyYHHKaX,
JUCEePTAIIMHUX JIOCHI/PKEHHAX Ta NpakTHuHiil mismeHOCTI. I[llogo
BUMHEHHS TEHITEHIIIapHUX Ta TOCTIIEHITEHIIapHUX 3JI0YUHIB ITOC-
TilfHO MyOIiKyIOTh OQILiifHY CTATHCTHKY.

3HaxO0/PKEHHSI B MICIISIX TI030aBJICHHSI BOJI XapaKTEePU3YEThCS PO3-
PHUBOM 3B’SI3KY JIFOJMHH 3 CYCHUIBCTBOM i MPUHHATUMU B HBOMY HOp-
MaM¥ TOBeAiHKU. Ti, XTO 110 TOro, sIk OYB 3aCy/DKEHUIA 10 T1030aBJIcH-
Hs BOJIi, MaB OYJIMHOK 1 CIM’f0, IIUPOKE KOJIO COILIAJIbHUX KOHTAKTIB,
MOXYTbh IX BTPaTUTH, SIK 1 pOOOTY, y 3B’A3KY 3 THM, II0 pOOOTOAaBElb
MOJKE BIJIMOBUTHUCS NMPUNHATH X Ha KOJIMIIHIO TIOCATY.

SIK CBiIUUTH CTaTUCTHKA, B YCTAHOBH BHUKOHAHHS TOKapaHb yac-
TO TOTpAIUIsi€ TOH, XTO BxKe MoOyBaB TaMm. 3HA4YWTh, QakT BTpATH
CBOOOJIM HE YTPUMYE JIIOJMHY BiJi BUNHCHHS HE3aKOHHHX i, SIKI
MOXYTh CTaTH MPHUYMHAMH MPU3HAYEHHS HOMYy HOBOTO CTPOKY IOKa-
panHs. [lo30aBieHHs BOMi MOKHA OyJjio O BUIIpaBIaTH 3 TOYKH 3pe-
YeHHS Bil 1Oro CTpUMyIo4oro edekry, ajie He Ui TUX, XTO BXKe Bi-
OyB MOKapaHHsI, X04a HEMa€ HiKUX MiATBEPIKEHb OOIPYHTOBAHOCTI
TaKOTO BUCHOBKY.
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CraH MeHITeHIIapHOI 3JIOYMHHOCTI — I1¢ ii KUIBKICHO-SIKiCHA Xa-
pakTepHcTHKa B KOHKPETHIN Jiep>kaBi abo perioHi 3a KOHKPETHHH ITe-
piof, 110 BU3HAYAETHCS TAKUMH (PaKTOPAMHU:

1) KUIBKICTIO BUMHEHMX IEHITCHIIIAPHUX 3JI0YMHIB 1 3JIOUUHIIIB,
3aCy/IP)KEHHX 3a iX BUMHEHHS;

2) KiNBKICTIO 3apeECTPOBAaHMX MEHITEHI[IapHUX 3I0YHHIB;

3) XxapakTepoM CTPYKTYpH MEHITEHIIiapHOi 3TOYNHHOCTI;

4) ITHTEHCHUBHICTIO MEHITEHIIapHOi 37T0YNHHOCTI;

5) piBHeM a00 KoedilieHTOM MEeHITeHIiapHOi 3JI04MHHOCTI;

6) HasBHICTIO JTATEHTHOI MEHITEHIIiapHOI 3JI0OYNHHOCTI;

7) 30MTKOM, CIPMUMHEHUM TTEHITCHIIIAPHOI 3MOYMHHICTIO [1, ¢. 143].

CtpykTypa TEHITEHI[IapHOT 3JI0YMHHOCTI — IMUTOMA Bara i CIIiB-
BiJJHOILIGHHS PIi3HUX BUIB MEHITEHLIAPHUX 3JIOYMHIB y 3araibHiil iX
KUTBKOCTI 3a MeBHUH mepiox yacy [2, c. 239]. Hanpuknaz, crpykrypa
3a rpynam 3JI0YMHIB:

1) 3;micHa HEMoOKOpa BUMOTaM aJMiHiCcTpallil yCTaHOBY BUKOHAHHS
MOKapaHb;

2) 3n04rHM y cdepi 00iry HApKOTHUHUX 3aC00IB, TICHXOTPOITHUX
pEYOBHH, iX aHAIOTIB 200 MPEKypPCOPIB;

3) yxulieHHs Bij BiIOyBaHHs TOKapaHHS y BHJII OOMEXEHHS BOIMI
Ta 1o30aBJICHHS BOJII,

4) BTeua 3 Miclis 030aBIIeHHS BOJI a00 3-T1i/1 BapTH;

5) ymucHe BOUBCTBO;

6) yMICHE cepeJHbOT TSHKKOCTI TilIeCHE YIIKOJKCHHS;

7) Kpagixkka;

8) 3rBaNTYBAHHS;

9) rpabix;

10) xii, 1110 1€30praHi3yr0Th pOOOTY YCTAHOB BUKOHAHHS TIOKapaHb;

11) iHmi 3104uHH.

YMOBH 17151 3pOCTaHHsI PiBHS MEHITEHIIapHOT 3T0YMHHOCTI MOKYTh
Oyt 00’ekTHBHUMHU 1 cy0 eKkTHBHUMH. OO’€KTHBHI (30BHIIIHI) — 1€
HEJIOIKH AisUTbHOCTI OpraHiB 1 YCTaHOB BUKOHAHHSI TIOKapaHb OpraHi-
3allilfHO-TIPAaBOBOr0, MaTepiaabHO-100YTOBOI0, COLIAIbHO-BUXOBHOI'O,
OTEpaTUBHOIO, TEXHIYHOTO XapakTepy, sSKi MIATPUMYIOTh, a 1HOAL i
CTHUMYJIIOIOTH JIit0 CY0 €KTUBHHX 1 00’€KTUBHUX MPHUYUH MEHITCHIIIA-
pHOI 3m04nHHOCTI [3, ¢. 202].

Jlo HUX, 30KpeMa, MOXKHA BIIHECTH:
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1) Hegomiku B 00JNIaHAHHI OrOpOXi 1 BUKOPUCTAaHHI 1HKEHEPHO-
TEXHIYHUX 3aC001B OXOPOHHU;

2) HeHaJeKHE HECEHHs CIY)KOM 4aTOBHMH 3 OXOPOHH 00 €KTiB
BHIIPaBHOI KOJIOHIT,

3) HeHaJIe)KHA OpraHi3allis HarIay 3a MOBEIIHKOIO 3aCy/KEHHX;

4) HeHaNeXXHUH KOHTPOJIb 32 3aCyPKEHHMMH Ha BUPOOHHUITBI 3
00Ky iH)KEHEpHO-TEXHIYHHUX MPAIliBHUKIB;

5) ne3opraizailisi iHAMBIyalbHO-BUXOBHOT POOOTH i3 3acCy/pKe-
HUMH HEraTHBHOI CIIPSIMOBaHOCTI;

6) HeHaJIe)KHE BUBYEHHSI 0COOMCTOCTI 3aCyIDKEHUX, Y TOMY YHCII
IiJ] 9ac BUPIIICHHS MUTAHHS PO IX MEepPEeBEISHHs JI0 JUIBHUIII COIlia-
JILHOI peadiiTallii, 3aCTOCYBaHHsI 3aMiHH HEBII0YTOT YaCTHHM TOKa-
paHHs OLTbII M’ SIKUM (TIPU3BOAMTH 10 BYMHEHHS 3JI0YHMHIB 3aCy/Ke-
HUMH B KPEMiHAJIbHO-BUKOHABYMX YCTAHOBAX BIKPUTOrO TUIY);

7) HEOMIKU B IiSUTBHOCTI OMEPaTUBHUX MiAPO3IiTIB YCTAHOB BU-
KOHAHHSI TIOKapaHb;

8) HEeYKOMIIJIEKTOBaHICTh Ka/IpiB OpraHiB 1 yCTAHOB BUKOHAHHS MO-
KapaHb, HEHaJIGKHHUH piBeHb MPOoQeciiiHOi KOMIIETEHTHOCTI ITepCOHaY.

Cy0’exTUBHI (BHYTpIllIHI) YMOBH NEHITEHLIaPHOT 3TOYUHHOCTI —
comianbHO-IeMorpadiuHi,  COLIaTbHO-PONLOBI  Ta  MOpAJIBHO-
TICUXOJIOTTYHI 0COOIMBOCTI 3aCy/PKEHHX.

Jlo HUX HaneXaTh:

1) BiK, cTaTh, CTaH 3/10pOB’S;

2) micue B iepapxii 3aCyKeHHX;

3) pucu xapaxTepy, TeMIIEpaMeHT;

4) HU3BKI pO3YMOBI 3A10HOCTI, ICHXONMATHYHI TEHJEeHIIii, BiICYT-
HICTb HAaBMYOK a0CTPAaKIIii Ta y3araiabHEHHS;

5) eMmoriifHa HECTIHKICTh, CXHJIBHICTh CIMPATUCS Y BUMHKAX Oillb-
1€ Ha TIOYYTTS, HK Ha PO3yM;

6) KOH(OPMI3M, 3aJEKHICTb BiJ| IHIIUX JIFOCH;

7) MOBYA3HICTh, CXMJIBHICTh IO CAMOAHAJI3y, IIECUMIi3M, HETOBa-
PHCBKICTh, 3aMKHYTICTb;

8) 00epeKHICT, TPATHEHHSI JI0 3BEICHHS KOHTAKTIB JI0 MIHIMyMY
B CYKYITHOCTi 3 BiJUyTTSIM TPUBOTH, MOCTIHHHM 3aHYpEHHSIM y pO3-
JIyMU, a TAKOK BUCOKOIO CAMOCB1JIOMICTIO, BIIEPTICTIO.

Cepen aerepMiHAHT, 110 BIUIMBAIOTh HA IICHITCHIlIAPHY 3JI0YWH-
HICTb, CJiJ BUAUTUTA BHYTPIIIHI Ta 30BHIIIHI NpUYMHH. BHYTpimHi
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MPUYUHN 3JI0YMHHOI TOBEIIHKU 3aCy/KCHHX B YCTAHOBaX BHUKOHAHHS
MOKapaHb MOJATAIOTh Y KPUMIHOT€HHIM MOTHBAII]i, SIKa BUPAXKAETHCS B
MIITPUMIII IPECTHKY B CEPEIOBHILI 3aCyPKEHHX, 1 3HAXOAUTH CBill BUSIB
y KOHQUIIKTHIM KpUMIHOT€HHIH CUTYaIlii MiX 3aCy/’KEHIMH Ta IEPCOHA-
JIoM. 30BHIIIHI MPUYMHH TIOJSITAIOTH B OCOOIMBOCTSIX TMICUXIYHOTO 1 TICH-
X0(i310JIOrYHOr0 CEPEIOBUIIA, B IKOMY OIMMHUBCS 3aCyHKCHUIM TTiJT Yac
BiZI0OyBaHHS TIOKapaHHs y BUJI 030aByieHHs Boi [4, ¢. 78].

[IpoBeaeH1 AOCHIKEHHS CBiAYaTh MPO TE€, IO CYBOPICTh IOKa-
PaHHS MOYKE MaTH CTPUMYIOUMH eeKT TUTbKH Ha HAWHIKYOMY PiBHI
IIKaJld MOKapaHb. barato 3;JI04MHIB BUMHSETHCS 3aCyPKEHUMU 3a 00-
CTaBHWH, KOJIM €MOIIil, BIUIUB HAPKOTUKIB 200 aJIKOTOJIF0 OepyTh TOpY
HaJ Oy/Ab-SKUMH PallioHATBbHUMH apryMeHTamH [5, c. 235].

Bij BUMHEHHS 37104MHY OUIBIIICTG JIFOJEH YyTPUMYE HE CTpax Iie-
pea ToKapaHHSM, a CaMOKOHTPOJb, COBICTh. BogHOYAC 3acyJpKeHi
YacTillle BUMPABIOBYIOTh CBOI BUMHKH, MOCHJIAIOYMCh HA PO3MAITTS
MPHUYKH 1 yMOB. HemooJMHOKMMY € BUIAJKH, KOJIW paHille 3acyaKe-
HUX CYCHUTBCTBO MPOCTO BUIITOBXYE 31 CBOIX JIaB, JEMOHCTPYIOUH
MM CTaBJICHHS JI0 3a3HAYEHOI KaTeropii HaceleHHS. Y pe3yJbTaTi
YOro B KOJHIIHIX 3aCy/PKEHUX JIO T030aBJICHHSI BOJI 3aJIMINAETHCS
€IMHUNA NUIAX — 1€ TIOBEPHEHHS JI0 3BUYHOTO CIIOCO0Y KHTTS, € €
BCE HEOOXiHE, KPiM CBOOO/IH.

3HayHa KUTBKICTh 3aCY/PKEHHX YKe 3 TepIInX JIHIB nepeOyBaHHs
il BapTOIO 3aCBOIOE TpaBWia MOBEAIHKH B MICHAX yTPUMaHHS, 5K
HACIIIOK, y CHIAYMX 130J1ATOpax i ycTaHOBaX BUKOHAHHS MOKapaHb
HAMararoTbCsl YiTKO X IOTPUMYBATHCS, X04a W HE 3rOAHI 3 HUMH.
Hagith Ti, XTO BU3Ha€e ceO¢ BUHHUMH Y BUMHEHHI 3JI0YMHY, HaMara-
IOTBCSI IKOMOT'a HIBH/IIIE TPU3BUYAITHCH 0 YMOB BiJIOyBaHHS MOKa-
paHHs, 3HAWTH CBOE OTOYECHHS 1 TOKPOBHUTEINIB.

BcranosiieHo, 1110 OCHOBOIO, sika 00’ €HYE 1 (hOopMye IpyIH 3acy-
JDKEHUX y MICISIX T1030aBJICHHSI BOJII, B OUTBIIOCTI BUMAJIKIB CTA€ 3€-
MISITBO — 57,8 %, TOOTO MpPUHIUI 00’ €JHAHHS 32 TEPUTOPIATBHOIO
O3HAKOK (JOMIHYHOYMM (H)aKTOPOM € TIPOKMBAHHSI JI0 1O30aBJICHHS
BOJIi B OIHOMY MICIIi, pErioHi 1 HaBiTh KpaiHi; iHOJI 3eMJISALITBO MOXKeE
POBIIIAATHCS SIK €IHICTD 3a HALlIOHAJTBHUMH O3HaKaMH). AJle CTPUXK-
HeM sl 00’ €THaHHSA CIYXXKHTh HE TLTbKHM MPUHIMI 3eMISILTBA, a U
IHIIII MOTHBHW — CIJIBHA TPYJOBa JMISUIBHICTH (10 3acCy/DKeHHs abo B
YCTaHOBI BUKOHAHHs MOKapaHb) — 6,8 %; chinbHE MPOXHUBAHHS
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18,1 %; 00’€THAHICTh CXOXHUMH OCOOJMBOCTSIMHM BUMHCHHS 3JI0YHHY
— 15,2 %; iamm motuu — 2,1 % [6, c. 245].

HanzsuyaitHo 000400 JIJIS KPUMIHOJIOTTYHOT HAYKH € TIpo0Jie-
Ma MepeHacelIeHOCTI Micllb 1030aBiieHHs Boii [7, ¢. 105]. Uepes Take
CKYITUSHHS JIIOJICH HEMOXJIMBO 3a0e3MeuuTH Xxouya O MiHIMaJIbHUH
piBeHb HeliTpaiizallii KpUMiHATI30BaHOI CBIIOMOCTI 3acy/KeHHX. |
SKIO HE BHPIMIUTH MpoOiIeMy MepeHaceneHoCTi Micllb 030aBIIeHHS
BOJIi, TO BC1 3yCHJUIS LIOJI0 BUIIPABJICHHS 3aCY/PKCHUX, MOJIIIICHHS
YMOB yTpUMaHHs OyJIyTh MApHUMH, OCKUTBKH HE € PEaIbHUMH 3 €KO-
HOMIYHOI TOYKH 30pY, 3aBJaHHS MOJIATAE B TOMY, 00 YyTPUMYBAaTH B
3aJIOBUTLHUX YMOBaX TaKy KUIBKICTh 0CI0, 1m030aBieHux BoJi. Bupi-
IIICHHS IIi€1 Mpo0JieMu BOAYa€ThCsl HacaMIIepe]l Y 3MiHI 3aKOHOIaBCT-
Ba MO0 MOKapaHb, OB ’S3aHUX 3 1030aBJICHHSM BOJI, Ta HasBHOI
MPAKTHUKHU TONEPETHBOTO YB I3HEHHSI.

OpHMM 13 3aXOJIiB, CIPSIMOBAHUX HA 3MEHIIICHHS KUIBKOCTI OCiO,
SK1 YTPUMYIOThCS 1]l BAPTOIO, € BCTAHOBJIEHHS YKOPCTKHUX CTPOKIB iX
MOMEPEHBOr0 YB A3HEHHS, sIKi Hi 32 SKHX YMOB HE MOXYTh OyTH
npogoBxkeni. Lle qucuumiinyBano 6 ciaiuux i MPOKYpOpiB Ta rapaH-
TyBaJIO TIpaBa i CBOOOJM JIFOJMHU 1 TPOMAJSIHMHA BIAMOBIAHO JI0 iX
JilicHOI MPUPOAY, a He JeKIapaTUBHUMHU TBEPIKEHHSMH TPO IMpaBa
JIIO/INHY, KOIIM TEPMiH MOMEPEAHBOr0 YB S3HEHHS MICISIMU JIOPIBHIOE
TepMiHy yB’SI3HEHHS 1HOAI 3a TSHKKHU 3110umH [8, c. 423].

OCHOBHMMH MPOOJIEMHUMH MTUTAHHSIMHU TAKOXK 3aJIMILIAIOTHCS He-
HAJIeKHI MaTepiaibHO-TI00YTOBI YMOBH, HEAOCTATHS KUIBKICTh Micllb
JUIS yTPUMaHHS B CIIIYUX 130JIATOpax, HeCcTaua OFOJKETHUX KOIITIB
JUIs OyJIBHUIITBA HOBUX YCTAHOB Ta iH. 3HAYUTh, K 1 B IHIIUX JIEp-
KaBax, THCK CHJIOBUX CTPYKTYp, TPOMaJIChKa JIyMKa, a TakKoX iHIII
(hakTopu CHPUSIOTH TOMY, IO BUpa3 «HE OyBae Oarato TIOpeM» HE
BTpayae CBOEi akTyasibHOCTL. OTKe, mopylieHa npodiieMa He TUTbKU
HaIlllOHaJIbHA, BOHA TOB’si3aHa 3 (QYHKIIOHYBaHHSM TEHITEHIIapHOi
CUCTEMH B IIMPOKOMY CeHCi. JlepkaBHa KpHMiHAJILHO-BUKOHABYA
cyx6a YKkpainu, He3Ba)KalOuH Ha 3aBJaHHS BHIIPABJIICHHS 1 pecollia-
Ji3anii 3acypKeHux, 1mo nepenodaueni cr. 6 KBK Ykpainu, Takox He
3aliMa€ThCsl IXHBOIO JOJIEI0, a MparHe TUIbKA PO3MIMPHUTH KOJIO KPH-
MiHAJIbHO-BUKOHABYMX YCTaHOB. Y 3B’A3KY 3 IUM peopMyBaHHS
BUMAarae BCs iHQpacTpykTypa KpHUMiHAJIBHOI IOCTHIIi, a HE TUTBKH
Cyl, IPOKypaTypa abo KpUMiHAJIbHO-BUKOHABYA CITy»)0a. O4eBHIHO,
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0 3a3HayeHy MpoOjieMy He MO)KHa BHPIIIYBaTH, IMOKJIAAal0UYHCh
JIUIIIC HAa YCBIJOMJICHHS HEOOXiTHOCTI.

HilicHo, 6ibmIicTh pedopM, 0coOIMBO B Takild ranysi, sIK BUKO-
HaHHS [TIOKapaHb, BUMAraloTh MIPOXO/KEHHS IEKIIBKOX €TariB, OHAK
CBITOBI JOCSTHEHHsI y cepi MeHITeHI[iapHOi HayKH CBiI4aTh Mpo Te,
110 3aCy/DKEHUM HEeoOXiHI YMOBH, B SIKUX BOHH MOXKYTh 3QJIMIIATH-
csl HAOAMHII 31 cBOIMU JyMKamMu. Halikpamm BHXOJOM i3 i€l CUTY-
amii € 3a0e3reueHHs] yTpUMaHHs 3aCyKEHUX y HiYHUH Yac B OJMHOY-
Hill KaMmepi, Jie BOHU BiJIIOYMBAIOTh.

Hanpuknan, y Tiopmax SnoHii gie npaBuio, mo 3a00poHsiE CIij-
KyBaHHS MK yB’SI3HEHHMHM HaBiTh MiJl Yac MepEeMillleHHs B iNaibHIO
a00 10 BUPOOHUYMX AUTBHUIG, 32 LIO STOHCHKY TIOPEMHY CHCTEMY
4acTo KPUTHUKYIOTh. OUeBHIHO, 110 STIOHIII BBEJH 1I€ CYBOPE MPAaBHUIIO
He 3 MipKyBaHb MTOCHJICHHS KapaJlbHOTO edeKTy BinOyBaHHS M030aB-
JIEHHS BOJI, a 3 OTJIsIy Ha yBary JI0 KpUMIHOJIOTTYHOI 3aKOHOMIPHOCT1
«KPUMIHAJILHOTO 3apasKeHHs» yepe3 NCHXIUHY aJanTalliio 10 KOHTHUH-
TeHTY 1 COPUIHATTA MEPeKpyYeHUX MOISIIB Ha KHUTTS B CYCHUIbCTBI,
a TaKOX JJIsl TOTO, 100 3aCyJKCHUI MaB SIKOMOTa OLIbIIIe MOMKJIMBOC-
Teit it camoananizy [9, c. 178].

[lepenoBHEHICT yCTaHOB BUKOHAHHS TOKapaHb O3HA4Yae€ Ha
MPAKTHIII T€, 0 BUJIA KOPEKI[IHUX MPOrpaM 3aCTOCOBYIOTHCSI 11010
HEBEJTMKOi YACTHHH 3aCy/KCHHUX.

TpuBane nepeOyBaHHS 3acCyPKEHHMX B yMOBaX HECBOOOAW HE
CHIpUsie BUMPABIICHHIO, a HABIIAKH, B CYCHUIBCTBO MOBEPTAETHCA, SIK
MpaBWJIO, HE3/I0pOBa, MOPAJIIBHO 3HIBEUEHA OCOOUCTICTh. 3HAYUTH, €
CEHC TeperiIsiHyTH CUCTEMY IMOKapaHb Y CTOPOHY 3HW)KEHHSI MaKCH-
MaJbHOTO CTPOKY IOKapaHHs Y BUJI M030aBJICHHS BOJI 1 MONEPEAUTH
MOKapaHHs 3a 3J04YWHH, HE [TOB’s3aHi 3 HACHIILCTBOM IIIOJIO TTOTEPITi-
JUX, y BHJI aJIbTEpPHATHBU TOKAPAHHIO y BHUJI M030aBIeHHs BOi, a
TaKOXX BIIPOBAJANUTH CHCTEMY KOPOTKOCTPOKOBOT'O, 130JbOBAHOTO M03-
OapyieHHs1 Boyi. OHAK Take 3HWKCHHS MaKCUMAJIBHOTO CTPOKY I103-
OaBIIEHHS BOJII MOXKE HE MPUHECTH OYiKYyBaHOT'O Pe3yiIbTaTy, OCKiJb-
Kd cynu YKpaiHu 371e0UThIIOro MpU3HAYaloTh TOKapaHHS y BUI
nmo30aBiIeHHs BOJI Ha CTPOK A0 I’SATH pokKiB. OTXKe, CylmepedHoCTi
MDK TIOPEMHOIO CHCTEMOIO 1 BUNPaBHOI (DYHKIIEIO MMOKApaHHA — B
HasBHIM MapaAurMi KpEMiHATBHOT IOCTHUIII].
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[enitenmiapHa cucTemMa BUMara€ KOHIENTYalbHOTO MEPEOCMHUC-
JIEHHS 1010 MICIIb BUKOHAHHSI TIOKapaHHs y BHJIi T030aBJICHHS BOJI.
HeoOximHuM € BUpOOJICHHS COIiabHOI 0a3u IS BiIIOBIIHOT CHCTE-
MHOI JIeKprMiHami3alii caMoro GeHoMeHa «Miclsl BiOyBaHHS MOKa-
paHHs y BUJI 1030aBieHHS Boii». OCTaHHE € HEMOXJIMBUM 0€3 HasB-
HOCTi BIMOBIHOT'O COIIaJLHO-TICUXOJOTiUHOrO (akTopa 5K 'y
npodeciiiHiii, Tak i B MOBCAKICHHIM MPaBOCB1IOMOCTI.

Takum 4MHOM, y HalOUIbII y3aralbHEHOMY BUAI OCHOBHI Hampsi-
MU 3aro0iraHHs MEeHITEHIIapHOT 3JIOYMHHOCTI MOYKHA 3BECTH JI0 Ha-
CTYITHOTO:

- MoJlaNbLIe MOETaHe MOJINIIEHHS YMOB BiJOYBaHHS MOKapaHHS
1 IOCTYMOBE HAOJIMKEHHS [IUX YMOB JI0 BUMOT MDDKHAPOJHHUX CTaH/Ia-
PTIB Ta MO3WTHUBHOTO JOCBily BiIOYBaHHS MOKapaHb Yy MPOBIAHUX
KpaiHax CBITY;

- CTBOPEHHS YMOB JUIi MaKCUMallbHOI 3aHHSATOCTI 3aCyIKEHUX
Ipariero;

- MOIIYK HOBHX ()OPM i METOIIB BUXOBHOI Ta MPOQiIaKTHIHOL
po0OTH 13 3aCy/PKEHUMH 1 SIKICHE TIOMIMIIEHHS 1X 3MICTY;

- KaJpoBe 3a0e3MeueHHs MPOBEACHNX PeOpM.

BucHoBkH. AHAN3ylOUH 3JIOYMHHICTH Y MICISIX MO30aBIICHHS
BOJTi, BAPTO 3a3HAYMTH, 11O 1i piBEHb CBIMYUTH MPO €PEKTUBHICTH PO-
00TH BCi€i CCTEMU BUKOHAHHS MOKapaHb. HasBHICTH TAKOro sBUINA
BKa3ye Ha HEJOCTaTHIHM piBeHb Oe3MeKH 3acyDKEHUX, HENOMIIKU B PO-
00Ti BiAminiB Harmsay i Oe3leKku, OXOPOHH, OMEPaTUBHUX MiApO3.i-
JIiB, HEe(PEKTUBHOCTI 3aXOJIB COLIaIbHO-BUXOBHOI'O Ta MCHUXOJIOTIY-
HOT'O XapakTepy, CIpsIMOBAHMX Ha BUIPABJICHHS Ta pecoliamizaiiio
3aCyPKEHHX.

VY cdepi BUKOHaHHS MOKapaHb y BUJI MTO30aBICHHS BOMI € HU3KA
MUTaHb, NI0 MOTPEOYIOTh BUPIMIEHHS Ta BAOCKOHAJIEHHS, IO ITOJIS-
raroTh y HACTYITHOMY:

1. BnockonaneHHi micup mo30aBiieHHS Boji (iX MarepianbHO-
TEXHIYHOMY Ta MOOYTOBOMY ocHamieHHi). Lleli myHKT MoKHa BHpi-
IIMTH 3 JIOTIOMOTOI0 3aTy4CHHS 1HO3EMHUX THBECTHIIIH a00 NUITXOM
nepeBe/IeHHs MPUMIillleHb YCTaHOB BUKOHAHHS NIOKapaHb 3 IepKaBHOT
(hopMH BIACHOCTI Y IPUBATHY SIK TIOBHICTIO, TaK 1 YaCTKOBO.

2. IokpamenHi ¢iHaHCyBaHHS Micllb TI030aBJICHHS BOMI (Xap4y-
BaHHS, MEIUYHE 3a0C3IIeUCHHS, PEUOBE 3a0C3ICUCHHS ).
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3. 3aiyuenHi oci0, 110 BijOyBarOTh MOKapaHHs y BHII 1M030aB-
JIEHHS BOJI, J0 Tpani (SK CyCHiIbHO KOPUCHOT, TaK 1 y BU/I 3arajbHO-
ro 3000B’sI3aHH).

4. 3anpoBajKeHHI OJMHOYHOTO TPUMAaHHS SK Yy JEHHUH, Tak 1y
HIYHMI Yac.

5. Ampo0anii HOBHX IHAMBIAyaJIbHUX Ta KOJEKTUBHUX MPOrpam
coliaabHOI ajanTamii.

6. Ypi3HOMaHITHEHH] JO3BLLIS 3aCyDKEHUX (MOXKIUBICTD 3aiiMa-
THUCS CIIOPTOM, X0001).

3a3HayeHi IPOMO3UIIil HE € BUYEPITHUM TEPETiKOM MOKIUBOCTEH
BUPIIINTY MHATaHHA 3JI0YMHHOCTI Y MICISIX TT030aBJIeHHS BOJi, IPOTE
iX MOJKHA 00’ €IHATH 3 YK€ HasIBHUMH CTpaTerisiMu po3BUTKY Jlepxa-
BHOI KpUMIHAJIbHO-BUKOHABYOI CITY)KOH, TAKUMH SIK MiABULIEHHS PiB-
Hs1 KBami(ikaii criBpoOiTHUKIB YCTAHOB BUKOHAHHS TIOKapaHb TOILIO.
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Karelin V., Stelmakh P.

CRIMINOLOGICAL CHARACTERISTICS
OF CRIME IN DETENTION FACILITIES

The article deals with a brief criminological characteristics of crime in
detention facilities and its main components. The reason for this is the fact that the
prevention of penitentiary crime must be considered as a relevant topic in
criminological science. The own definition of crime level in society is given. The
latest publications on the selected topic are analyzed. The condition and structure of
penitentiary crime in Ukraine are investigated. The determinants of crime in
detention facilities are characterized. The statistical data are analyzed in order to
identify the patterns and peculiarities in communicative connections between
convicts. Their comparing with foreign experience is made. A person who is in
detention is characterized. Classification of criminals who commit crimes in
detention facilities is given. Conditions of convicts’ detention and subjective and
objective conditions for the level of crime increasing in detention facilities are
investigated. The emphasis is placed on disadvantages inherent in the State Criminal
and Executive Service and the ways to eliminate them are proposed. Suggestions
concerning crime prevention in detention facilities are formulated. Researching the
real state of crime in detention facilities, revealing the reasons of crime committing
in penal institutions and making suggestions for reducing the number of crimes
committed in detention conditions are also highlighted in the article.

While analyzing crime in detention facilities, it should be noted that its level
indicates the effectiveness of the whole system of execution of punishments. Existence
of such a phenomenon reflects the insufficient level of convicts’ security, drawbacks
in the work of supervision and security departments, an operational unit, the
ineffectiveness of social and psychological service aimed at correcting and re-
socializing.

Mentioned proposals are not an exhaustive list of possibilities to solve the
problems of crime in detention facilities, but they can be combined with the existing
strategies of the development of the State Criminal and Executive Service, such as
employees’ of penal institutions advanced training, etc.

Key words: criminological characteristics, prevention, penitentiary crime, penal
institutions.
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Ocranmuyk JI. I'.,
KaHIU/IAT FOPUANYHHUX HAYK, TOLCHT Kaheapy KpUMiHATBHOTO,
KpHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOT'I,
Axanemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0m, M. UepHiriB, YkpaiHa;
Coomuenko 0. C.,
ciryxad 1-ro Kypey Maricrpatypu AeHHOT ()OpMHU HaBUYaHHS,
Axaziemist Jlep>kaBHOI NeHiTeHIIIapHOT c1y>x0u, M. UepHiri, Ykpaina
YTOUYHEHHS ITOHATDH «YXUWUJIEHH S
TA «3BAIIOBIT'AHHSA YXUJIEHHIO» BIIl BIIBYBAHHS
INOKAPAHD, HE ITIOB’SI3AHUX 3 IIO35ABJIEHHSAM BOJII

YV cmammi 3po6aeno cnpoby ymounumu ROHAMMA (YXUIEHHA» Md «3anobieaH-
HSl YXUNEeHHIO» 6i0 6100)8aHHs NOKAPAHb, He N08 S3AHUX 3 NO30AGIEHHAM 60, 364-
JHCAOYU HA CYUACHT peanii hyHKyioHy8anHs opeanie npobayii Yxpainu. Buoxpemaeno
xapaxmepui ocobnueocmi Oocriodcysanux nousmo. Chopmynvogano nponozuyii
000 800CKOHANEHHS YUHHO20 3AKOHOOABCMEA Y YACMUHT 3aN00I2AHHS YXUTEHHIO 610
6100)68aHHs NOKAPAHDb, He N08 A3AHUX 3 NO30ABTIEHHAM BOII.

Knwuosi cnosa: sanobicanns; yxuienHs, 6i00y8anHs NOKAPAHHA, NOKAPAHHS,
He 08 A3aHi 3 N030AasNIeHHAM 801, Opeanu npoodayii.

I[ocTanoBKa MpodJieMu. 3BaXarO4u Ha T€, 10 BIICYTHICTh OIle-
pPaTHUBHHUX Ta ePEKTUBHUX 3aXOiIB pearyBaHHS HA BUSBH YXUJICHHS
BiJ BinOyBaHHs NOKapaHb, HE MOB’sS3aHUX 3 MO30aBIECHHAM BOMi, a
TaKOX MPOCTa ¥ OUEBUHA CYTHICTh I[LOTO SBUIIA TPUBOASATH JIO T10-
ruOIeHHsT IPpoOJIeMH Ta BUHMKHEHHS HOBHUX il ()OpM, IO MOCTiitHO
MO (]IKYIOTECSI, HAMH BOAYA€THCS 32 TIOTPIOHE BUOKPEMUTH Ta 31i-
CHUTH KPUTUYHHI aHaJIi3 OCHOBHUX MIIXOJIB, B MEXax SKHX yUeHI
IHTEPNPETYIOTh MOHATTS «YXWJICHHS» Ta «3alo0iraHHs YXUICHHIO»
BiJl BiIOYBaHHS MMOKapaHb, HE OB’ SI3aHUX 3 TI030aBJICHHAM BOJIi, PO3-
KpUTH crienudiyHi 0coOIMBOCTI OCTIHKYBAaHOTO MPaBOBOTO iHCTHU-
TYTy JUIS YTOYHCHHS (OPMYJIFOBAHHS BU3HAUYCHHS KPHUMiHAJIbHO-
MpaBoBO1 Je(iHIILii, 1110 BUBYAETHCS.

AHaTI3 OCTaHHIX JOoCHiTKeHb i myOuaikanii. [ToHATTa «yXuiaeH-
HS» Ta «3amo0iraHHsl yXWIEHHIO» BiJ BinOyBaHHs TOKapaHb, HE
MOB’SI3aHUX 3 TI030aBIEHHS BOJI, BXKe Oy MPEeIMEeTOM AOCIIKEHHS
E. P. AGapaxmaHOBOY, M. P. l'apadyrninora, O.T. leminora,
C. L IranoBoi, A.C.Komnocoa, K.B.Masnuska, O.B.Ma3sypa,
A. A. Tlpumaka, I1. B. Temmsmmnaa, 0. M. TkaueBcbkoro, P. A. Ca6i-
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toBa, JI. P. Cadina, A.B. Illecnepa ta in. He mpumeHmyroun 3naqy-
IIOCT1 3/1MCHEHHS HAYKOBUX PO3BIJIOK Ta BaXXJIMBOCTI 3pO0JICHOTO
BHECKY BKa3aHHMMHU BUCHHMH B PO3BUTOK HAYKW KPUMIHAIBLHOTO MTPaBa,
3a3HaYMMO, 10 B MEXKaxX TPUBAIOUOro pedopMyBaHHS 3aKOHOJaBCTBA
PO KpUMIHAIBHY BiANOBINANBHICTh MOTpeOy€e 3aKOHOJABUOTO BH3HA-
YeHHs HU3Ka HAHB)KIIMBIIINX TEPMIHIB, SIKi BUKOPHCTOBYIOTHCS B LI
rajy3i mpaea, a ToMy, 0€3CyMHIBHO, 3aKOHO/IaBI[EM TaKOXK MArOTh OyTH
BU3HAUCHI IOHATTS «yXHJICHHS» Ta «3aro0iraHHs yXuJIeHHIO» Bif Bill-
OyBaHHS TOKapaHb, HE MOB’S3aHUX 3 M030aBJIEHHS BOJi, IO MAalOTh
BEJIMKY HaYKOBY Ta Ii3HABAJIbHY I[IHHICTb.

®opmyaoBaHHS MeTH. METOIO IIi€i CTATTI € TEOPETUYHE YTOU-
HEHHS TIOHSATh «YXWUJICHHS» Ta «3alo0iraHHs yXWICHHIO» Bija BinOy-
BaHHS MTOKapaHb, HE MOB’3aHKUX 3 MM030aBICHHSM BOJI.

Buknan ocHoBHoro marepiany. Ha cygacHomy erami pedopmy-
BaHHS [lep)kaBHOI KpWUMiHAIBHO-BUKOHABYOI CIYy:KOM YKpaiHu IH-
TaHHS IOJI0 3am0o0iraHHs YXWJICHHIO BiJl BiIOyBaHHS IOKapaHb, HE
OB’ sSI3aHUX 3 TM030aBJICHHSAM BOJIi, 3aCY/PKEHUMHU, SKi TIepe0yBalTh
Ha O0JIIKYy B opraHax mpoOarlii, € BaXJIMBUM HAIMPSIMOM JiSUIbHOCTI.
3a cBOIM XapakTepoM IIsl AISUTbHICTh € 0araTorpaHHoO, B TOMY YHUCII
OXOIUTIOE KPUMIHOJIOTTUHY CKJIaJIOBY, 3MICTOM SKOi € HI0IeHHa poOo-
Ta MpaliBHUKIB OpraHiB MpoOdailii Mmoo BUSBICHHS i YCYHEHHsI pH-
YHMH 1 yMOB, IO CIPHUSIOTh BYNHEHHIO YXWUJICHHS BiJ BiIOyBaHHS I10-
KapaHb, HE TIOB’sI3aHUX 3 11030aBJIEHHSM BOJII.

BuzHatoun, 110 cepesl KpUMIiHOJIOTIB HEMA€ €THOCTI B PO3YMiHHI
3MICTY OCHOBHOI TEPMIHOJIOTI, 1[0 BXXHMBAETHCS Y JOCIIHKCHHI 3a-
3HAYEHOT'O HaNpsMY MisUIbHOCTi, MH TOCTABMJIA 38 METY BHCIIOBHTH
BJIACHY JYMKY IIOJI0 TIPOOJIEMH JTOCTiIKESHHS.

30KkpemMa, B KpUMIHOJIOTI4UHIN Haylli ICHYIOTh TaKi CTasli TepPMiHH,
AK: «OpOQiTaKTHKa», «IOMEPeKEHHS», «IPUMTUHEHHS», «IIpEBEH-
i, «OPOTHIIA». «3amo0iraHHM» SK HAYKOBHUM TEPMIH BBEJICHO Y
HayKoBHi 00ir 3 npuitHATTsIM KpuminansHoro kogekcy (KK) Ykpai-
Hu 2001 p. Crin HaromocuTH, 10 y 3apyOibKHIA KpHUMiHOJIOTIYHIN
Haylli BXXHMBAlOTh TaKi TEPMiHH: «IPEIOTBpAILEHHE», «YNPEKICHUE
HPECTYILIIEHUI».

Ha mincraBi aHamizy iCHYIOUMX MOTISIIB BITYM3HSHUX 1 3apyOixk-
HUX YYCHHX Ha MPOOJIEeMY TEPMIHOJIOTII IbOrO MUTAHHS Ta CITIBBiJ-
HOILIGHHS 3a3HAYCHUX KATEropiii MM JIHILIM BUCHOBKY, IO OLIb-
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IICTh 3 HUX € CHEliaJIbHUMHU MO0 MPOoOJeMH 3armo0iraHHs B3araii
Ta 3amo0iraHHs yXWJICHHIO Bijl BifOyBaHHS MOKapaHb 3aCyKEHUMH,
sIKi mepeOyBaroTh Ha 00JIIKY B OpraHax mpooailii, 30kpeMa.

BBaxxaeMo 3a [OulIbHE I[OJATH JE€AKl IOTISIAM BUYEHHUX-
KPUMIHOJIOTIB Ha BUKOPHCTAHHS TAKUX TEPMiHIB:

— IOMEPEIKEHHD 1 «IIPOPIIAKTUKAY, IHIIUMU CIOBAMH, «HE-
JOMYIIEHHS] Y0T0Ch» € OMM3bKUMH TOHSTTSIMH, TOMY MOXYTh BHUKO-
pHUCTOBYBaTHCS SIK CHHOHIMH [ 1, c. 120];

— «3amo0iraHHsy, «IIOMePEeKEHHS Ta PO IIaKTUKa» — AK PiB-
HOIIHHI # B3a€MO3aMiHHI, 1[0, OJHAK, HE BUKIIOYAE TOTO, 10 KOKEH
3 IUX TEPMiHIB MOKe HaOyBaTH crequQiuHOrO 3HAYEHHS Ta Pi3HUX
CMUCJIOBHMX HIOAHCIB [2; 3; 4];

— «po(TaKTUKA 3TOYMHHOCTI» SIK 3arajibHe MOHSATTS, 110 OXOII-
JIIOE BCi 3aM001KHI 3aX0JM Ta € OCOOJMBUM BHJIOM COILIalIbHOTO YII-
paBIiHHS, SIKe Ma€ 3a0e3MeunTH Oe3leKy MPaBOOXOPOHIOBAaHUX IIiH-
HOCTEH, 1 Take, M0 MOJATAE B PO3POOJICHHI Ta 3MIHCHEHHI CHCTEMU
LTECTIPSMOBAHUX 3aXO/IB 3 BUSBIICHHS Ta YCYHEHHS MPUYMH i YMOB
MPaBOMOPYIIEHb, a TAaKOX 3IMCHIOE 3amOODKHHMIA BIUIMB Ha oOCiO,
CXUJILHUX JI0 TIPOTUIIPABHOI TIOBEIIHKH [5; 6; 7];

— «TIOTIePEKEHHS 3TIOUMHHOCTI» — SIK 3arajibHe POIOBE TOHSTT,
a TepMiH «rpoiTakTHKa» i 1HIII («3a00IraHHS», «IIPUTTHHEHHS) —
SIK YaCTHHA 3al00bKHUX 3ax0diB [8; 9];

— «IPOTUAISA 3TOYMHHOCTI» — K Take, IO IUTKOM BigoOpakae
CYTHICTh PO3IJISIyBaHOI AisUTbHOCTI, TOOTO SIK JIisl, 1[0 CTA€ HA 3aBaji
PO3BHUTKY Ta BUSIBY iHINOI Aii (B HAIIOMY BHIAAKY — YXHIIEHHS BiX
BinOyBaHHs nokapanHs) [10, c. 153];

— «OopoTh0a 31 3ITOUNHHICTION, 1110 BUKOPUCTOBYETHCS SIK BHXIiJI-
HUH, yHIBepCaIbHUH, a IesIKi 1HII1 — SIK 1OT0 CKJIa/I0B1, 10 3MIHIOIOThH
HAroJIoc OMKMCYBaHOI JisTBHOCTI abo € 1i ckimagoBumu. Hampuknan,
Ma€ Miclle BXKHBAaHHS TepMiHa «IIPOTUIIA 3IIOYMHHOCTI» sIK 00poThOa
31 3MOYMHHICTIO B IIMPOKOMY 3HA4eHHi, TOOTO HE JHIIE HiSIbHICTh
MPaBOOXOPOHHUX OpraHiB y Wil cdepi, a W AISUIBHICTD IHIIMX
cy0’ekriB [11; 12; 13];

— «3amo0iraHHs MOPsA 13 TEPMIHOM IIPUIMHEHHS» Ta «KPHMi-
HOJIOT1YHA MpoQiaKTHKa» Ul BU3HAUYEHHS YaCTHHHU 3aXOiB i3 cIie-
iaJIbHO-KPUMIHONOTTYHOTO Ta (a00) iHAWBIAYaIBHOTO MOIEpEIKeH-
Hs. [IpuuoMy 3a3HavaeThCs, IO 3aMO0IraHHS 3JI0YMHAM Mae€ Micle
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JIUIIIE TOJi, KOJH 3JI0YMHHA TIOBEAIHKA MPOXOUTH €TaIl BiJi MOMEHTY
(dbopMyBaHHS 3JI0YMHHOIO MOTHBY 10 MOYATKy BUMHEHHS 3JI0YHHY
[12; 14; 15];

— «3ano0iranHs 3younHamy. CIiij] 3ayBaXKUTH, 1110 JIESKI aBTOPH
MAaIOTh Ha yBa3l HANPAM AisUIBHOCTI, SKHH CKIaJa€ThCs 13 CYyKYIMHOCTI
3axOfliB, CIPSMOBAaHMUX Ha OKpeMi IpyNH, Ta KOHKPETHHX Oci0, 1o
BUHOUIYIOTh 3JIOYMHHI HaMipW, 3aMHUCIIOIOTh BUMHEHHS 3JIOYMHIB i
MO3UTHBHO CIPHUIMAIOTh 3JIOYMHHUN CIOCIO JKHUTTSA, 3 METOK JHC-
KpPEIUTYBaHHS 3JIOYMHHOI MTOBEIHKY, BIIMOBHU BiJ| 3JIOYNHHOI MOTH-
Ballii Ta HaMipy a00 MPOAOBKEHHS 3IOYMHHOI AisTbHOCTI. [Ipnaomy
el HampsM BBaXKAETbCA CHENU(IYHOI YaCTHHOIO CHelialbHO-
KpPUMIHOJIOTTYHOTO monepemkenHs [16, c. 171].

Mu nofiIsieMo IyMKY BYeHHUX-KpuMiHOMOriB [17, ¢. 16] mpo Te, mo:

1) TepMiHM «TOMEPEIKEHHD» Ta «IpodidakTHKa» ONM3bKI 3a
3MICTOM, aJi¢ He € Oe3CHipHUMH HacamIiepes yepe3 Toi (akt, 1o 3a
JIEKCUYHUM 3HaY€HHSM BOHM MOXYTh OXOIUITIOBATH JIMIIE AIsUTbHICTh
3 «HEAOMYILIEHHS» 3JI0YMHIB, TOOTO il (0€3MisIIbHOCTI), SIKi IIE HE
novanucs. Te came MOXke CTOCYBaTHCS 1 IPEBEHIIIT 3I0YNHIB;

2) TepMiHH «IIPUTTHHEHHS Ta «IPOTHIIS» MOXKYTh BUKOPHCTOBY-
BaTHUCS YIS TIO3HAYEHHS JIISUTHHOCTI, 1[0 IOJISATAE Y BIUIMBI HA KOHKPET-
HUI 3JI0YMH, SIKUI YK€ PO3MOUYaBcs, TOOTO SIK MiHIMYM riepe0yBae Ha
cTafii MpUTOTYBaHHs. Y I[BOMY acleKTi B3araji He MOXKHA TOBOPUTH
PO MPUIHHEHHS YK MPOTHII0 YXWUJICHHS Bill BiIOyBaHHS MOKapaHHS
3aCyDKEHOI 0c000r0. TakuM YWMHOM, 3a MEKaMHU TaKoOi JMisJIBHOCTI
3aJIMIIAIOTHCS 3arajibHi 3aX0[M 3 YCYHEHHS MPHYHH Ta YMOB YXHWJICH-
HSl, a/KEe HE MOYKHA TIPUNMHHUTH Te, IO IIe He PO3[0Yaocs;

3) TepMiHU «OOpOTHOA 31 3TOYUHHICTIO, «BILTUB Ha 3JIOYMHHICTHY €
JOCUTh IIHPOKUMH 32 JIEKCHYHUM 3HAYEHHSM 1 MOXYTh MICTUTH TTEBHUH
CTIEKT AiH, 1110 HE € KPUMIHOJIOTTYHOIO AISUTHHICTIO Ta HE OXOIITFOIOTHCS
MpeIMeToM Hayku kpuMinonorii. [Ipote BoHM MOXYTb OyTH BHKOpHC-
TaHi IS MO3HAYeHHs i, COpsMOBaHMX HA YCYHEHHS NPHYMH i YMOB
3JIOYMHHOCTI B3araji: eKOHOMIUHHX, TIPABOBHX, COIIAILHUX TOLIO.

VY SBIISIETBCSI, 110 YKOJICH 13 3aITPONIOHOBAHMX TEPMIHIB HE MOXE Bi-
noOpa3uTH AiSUTBHICTH OpraHiB mpodarlii, CIpsMOBaHy Ha HEIOMYIICH-
HSl BUNHEHHS YXWJICHHS BiJl BiIOyBaHHsI MOKapaHHS 3aCyPKEHUMH, SIKi
nepeOyBaroTh y Hel Ha 00JTiKY, TOMY Taka JisUIbHICTh Ma€ OXOILTIOBATH
3arajibHOCOIIaJIbHI, ~ CIICI[ialIbHO-KPUMIHOJOTIYHI Ta iHJMBIIyasbHi
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3aX0/IH, @ TAKOXK Ti, 10 3/[ICHIOIOTHCS Ha BCIX CTaIisfAX KpUMIHAJI3aIlii
oco0u Ta cTafii yXWUJIeHHs Bill BiOyBaHHS TTOKapaHHSI.

TepMmin «3anobiraHHs», Ha HaANly IyMKY, € HAHNPUAHATHIIINM
JUISL OKpECJIeHHsl 3a3Ha4eHOro BUAY MisUIBHOCTI OpraHiB mpoOarfii,
BUXOJSYH 3 TAKOTO: JIGKCHYHE 3HAYCHHS CIIOBA «3armo0irTn» o3Hayae
BiZIBECTH 3aBYacHO, ycyHyTd. OTKe, 11l JIBa 3HaYCHHS PO3KPHBAIOTH
3MICT JISJIBHOCTI 3 JIBOX CTOpPiH: TO-TIEpIIe, «BiJBECTH 3aBYACHOM
O3HaYae 3amobirTH YoMych 1€ IO HOro MovyaTky; mo-apyre, «ycyHy-
THW» 03HAYA€ TICBHI il IIOJI0 JIKBIAAIII MPOIECY UM SBUIIA, SKE BKE
icHye a0 po3moyanocs.

BignosigHo, 3ano0iraHHs YXWJICHHIO Bij| BiOyBaHHS TIOKapaHHS,
HE OB’ A3aHOT0 3 TI030aBIEHHAM BOJIi, — 1€ COLIaTbHO-TPABOBA [isUThb-
HIiCTh oprasiB mpo0arii y B3aemozii 3 opranamu HamioHanbsHoT momimii
YkpaiHu, opraHaMu MICIIEBOTO CaMOBPSIYBaHHS, aJMiHICTpaIlisiMu
MiANPUEMCTB, YCTAaHOB Ta OpraHizalliid, FpOMaJChbKHMHU OpraHi3alisiMu
Ta OKPEMUMH T'POMaJITHAMH 100 BUSABJICHHS, YCYHEHHS YM HeHTpati-
3allii MPUYMH Ta YMOB BUMHEHHS 3aCy/PKEHHMH YXHUJICHHS Bil BifOy-
BaHHS IOKapaHHs, 3iHCHEHHsI KOPUTYBAILHOTO BILIMBY Ha OCI0, CXMITb-
HUX JI0 TAKOI MOBEMIHKH, 3 METOI HEJIONYIICHHS OCTaHHIX, a TaKOX
MPUNIMHEHHS] YXWJICHHS Bil BiIOYBaHHs TOKapaHHs, 1110 BXKE€ PO3Mova-
Jiocst 200 TICBHUY Yac TPUBAE.

JocnipkeH s IHCTUTYTY 3aN00iraHHs YXWJIEHHIO BiJ BiIOyBaHHS
MOKapaHHs, HE MOB’SI3aHOr0 3 M030aBJICHHSIM BOJIi, BUMarae BiJ Hac
30CEPEPKCHHS yBaru He JIMIIE Ha JAISIbHOCTI BiJIOBIIHUX OPraHiB, a
i 3’ACyBaHHS, IO CAM€ MU PO3YMIEMO MiJ TOHITTAM «yXHJIEHHS Bill
BiOyBaHHA MIOKapaHb, HE OB’ A3aHUX 3 030aBICHHIM BOJII».

BignoBigHo 10 3aKOHOMABCTBA MPO KPHMIHAJIBHY BiMOBINAIB-
HICTh YXWJIEHHS BiJ] BifOyBaHHS NOKapaHHs, HE ITOB’A3aHOTO 3 M030aB-
JICHHSIM BOJIi, YTBOPIOE CaMOCTIHHHMH CKIIaj 3JI0YMHY Ta mNependavae
BIJINOBIJIAJILHICTh 3@ TIOPYIICHHS I[i€i HOPMU 3aCyIDKCHUM JIO TOKa-
paHHs y BuAi Tpady, mo30aBieHHs HpaBa 00iiMaTh MEBHI MOCaIH
a00 3aiiMaTHCs IEBHOIO JisUTHHICTIO, TPOMAJICHKHX 1 BUTIPABHUX POOIT.

VYXumsirouuch Bin BinOyBaHHS TMOKapaHHS B3araii, 3acy/DKEHHU
iTHOpY€e BUKOHAHHS OOOB’S3KiB, BU3HAUCHUX Oe€3MOCEpeHbO BHPO-
KoM (TIOCTaHOBOIO) Cydy, IO HaOpaB YHWHHOCTi, MOPYIIYIOYH MpPH
OMY YCTaHOBJICHUI MOPSIOK Ta yMOBHU BiAOyBaHHs MOKapaHHs. Y ci
Iii 3acyIKEHOro, MOB’sI3aHi 3 YXWJICHHSM BiJ BiOyBaHHs MpH3Haue-
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HOT'O TOKapaHHsl, CIIPSIMOBaHI MPOTU OJHOTO 1 TOTO CaMOro 00’€KTa —
npaBocynns. [lpuuoMy mifg 3aiiCHEHHSM TPaBOCYAAS PO3YMIE€ThCS
TISTIBHICTD, TIOB’s3aHa 3 HOPMaJbHUM (DYHKIIOHYBAaHHSM HE JIMIIE
BJIaCHE CY/OBOI BIIaJIU, a i iHIIMX OpraHiB Ta oci0, SKi COPHSIOTH Ji-
SUTBHOCTI CyJly 010 3AilcHeHHs npaBocyans [18, ¢. 506]. Ha mymky
P. A. CabiroBa, 00’€KTOM YXUJICHHSI BiJl BiOYBaHHS ITOKapaHHS € CYC-
MiJIBbHI BIJTHOCHHH, 1110 3a0€3MeUyI0Th HOPMAJIbHY HisTIbHICTh OKPEMHX
JIAHOK JIEpKaBHOTO amaparty, siKi 3JIIIICHIOIOTh paBocyaas abo Bina-
I0Th BUKOHAHHSIM BUPOKY [19, c. 171]. [lokapanHs € 3aco0om jgepxa-
BHOTO MIPUMYCY, TOOTO HIXTO, KpiM Jiep>KaBH, a caMe Cy/I0BOi BIIAJH,
HE MOXKe MpHU3HAYaTH MMOKapaHHA. BuIlpaBieHHS 3acy/UKEHHX, a Ta-
KO 3ario0iraHHsi BYMHEHHIO HOBHX 3JI0YMHIB SIK 3aCy/KEHUMH, TaK i
IHIIUMHA 0cO0aMH MO>KHA JTOCSITTH JIMIIE 32 YMOBH HAJISKHOT'O BHKO-
HaHH$ TIOKapaHHsI, TPU3HAYCHOT0 BIIMOBITHO 0 BUPOKY CYIY.

Ierens I'. B. ®. nucag, mo uisi Toro, o0 MmokapaHHs HE 0Yi0
MOMCTOI0, CIPABEIJIUBOI0 BiAIJIATO, MOTPIOHO, 11100 BOHO MpH3HA-
Yanocsi He MPUBATHOIO 0CO00I0, a cy/iel0. Xo4a CyAas Maio B YOMY
BIJIPI3HAETHCS BiJl IHIIUX OCi0, OJHAK “‘ero BOJISA €CTh BCEOOIast BOJIS
3aKOHA: OHA HE KellaeT BHECTH B HaKa3aHWE HUYEro, 4TO SIBISETCA B
npupone camux Bemeit” [20, c. 128]. CynoBi BHpPOKH, 110 HAOy/IH
YUHHOCTI, 000B’SI3KOBI JIJI1 BUKOHAHHS BCiMa CIIY>)KOOBUMH 0CO0aMU
Ta TPOMaITHAMHU.

OO0’exTHBHA CTOPOHA CKJIaJly 3JI04MHY, nependayeHoro cr. 389 KK
VYxpainu, nosnsrae B yXuieHHi Bill BilOyBaHHS MOKapaHHS y BHI1 11030a-
BJICHHS IpaBa 00IMAaTH TIEBHI MTOCA M Ta 3alMATHUCS TICBHOIO JIisUTHHIC-
Ti0 (4. 1 cT. 389 KK Vkpainu) Ta yxuieHHi BiJ BinOyBaHHs TOKapaHb y
BUJI TpoMajachkux 1 BumpaBHHX poOIiT (4.2 cT. 389 KK Vkpainn).
VYxuieHHsM Bin BigOyBaHHS TOKapaHHS y BHJI MO30aBJICHHS IpaBa
001iMaTy neBHI nmocaau ado 3alMaTHUCA IIEBHOIO AISIIBHICTIO € HEBUKO-
HaHHS 3aCy/DKCHOI0 JI0 IIbOrO BUJY IOKapaHHs OCOO0K O0O0B’S3KY
yTpUMAaTUCs Bif 00ifiMaHHS MEBHOI 1MOCaJu a00 3alHATTS MEBHOIO [ii-
SUTBHICTIO TTPOTSTOM CTPOKY, BU3HAUCHOI'0 BUPOKOM Ccyy. CBO€ErO uep-
rOl0, YXHJICHHSM BiJl BiIOyBaHHS MOKApaHHS y BHUJI BUTIPABHUX POOIT
€ HEBMKOHAHHS 3aCY/DKSHUM OOOB’SI3KY IMPAIFOBATH 33 MICIEM CBOET
pO0OTH MPOTATOM CTPOKY, BU3HAUEHOTI'O Y BUPOKY CYAY, BiIIIOBiIHO,
YXHUIICHHSIM Bill BinOyBaHHS [MOKapaHHS Yy BUAI TPOMAJCHKHX POOIT €
HEBHKOHAHHSI 3aCy/DKEHHM OOOB’SI3KY y BUTbHHMI Bill poOOTH Ta HaB-
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YaHHs Yac BUKOHYBATH CYCHUJIbHO KOPHCHI pOOOTH, BHJ SIKUX BHU3HA-
YEeHO OpraHaMy MICIIEBOTO CaMOBPSITyBaHHsI, NPAIIOBaTH Ha 00’€KTax
MIPOTSTOM CTPOKY, BU3HAYEHOTO y BUPOKY cyAdy [21, c. 960]. Yxunenus
BiJl BiIOyBaHHsI TOKapaHH MOKHA YSIBUTH SIK JIiSUTbHICTb, IO TOYHHA-
€ThCS 13 cepil MOpYyLIeHb MOPSIIKY W YMOB BigOyBaHHS ITOKapaHHS,
MPU3HAYEHOTO BUPOKOM CYAY, 1 3aKIHUYETHCS OUIBII paTuKaTbHUMH Ta
pimyynmMu gissmu 3 60Ky 3acymkeHoro [22, c. 27]. KoxeH i3 BuiB 1o-
KapaHHsS. MICTUTh KOMIUIEKC 3aXOJIiB BIUIMBY Ha 3aCyIDKEHOTO, IO iH-
JMBiTyalli3yeTbCsl CyIOM Y BHHECEHHI BUPOKY Ta peai3yeTbCsl Op-
raHamMy, Ha $Ki [OKJIaJeHO OO0OB’S30K BHUKOHYBaTH MOKapaHHS
BiJIIIOBITHO /10 YHNHHOT'O 3aKOHO/IABCTBA.

[oHATTS «yXWIIeHHS Bif poOOTW» SIK TiJCTaBa IS HAPaBICHHS
3acy/PKEHOTo B MicIsl 1o30aBiieHHST BOJNi BBeeHO YkasoM [Ipesumii
BepxoBuoi Pagu CPCP Big 12 uepBus 1970 p. «I[Ipo ymoBHe 3acy-
JOKEHHS JI0 11030aBJICHHS BOJI 3 00OB’SI3KOBUM 3aJTyYeHHSIM 3aCy/DKe-
Horo 70 mpami» [23, c. 28]. Ha aymky C. . IBaHOBOI, mig «yXuIeHHIM
BiJl BiIOyBaHHS KPHMIiHAJbHOTO IMOKAPAaHHSI» CIiJi PO3YMITH MpPOTH-
npaBHy O€3MisUTbHICTh, MIO TMOJNSTa€ y HEBUKOHAHHI 3aCyKEHUM
000B’3Ky 3a3HATH Kapu, TOOTO Jep>KaBHO-IPUMYCOBHX MPaBOOOMe-
XKeHb, Tiepe0aueHnX 3aKOHOJABCTBOM JUIsl IEBHOTO BHIY MOKapaHHS,
10 BUILIMBAIOTH 3 BUPOKY cyny [24, c. 30]. Caymsak B. K. 3a3nauae, mo
3aCy/DKEHUH, KU yXWISETHCS BiJ BinOyBaHHS TOKapaHHS, «yXHIIs-
€THCSL BiJl BHIIPaBHO-TPYIOBOTO BIUIMBY, PEKUMY, Mpalli, BHXOBHOI
po0o0TH, 3aranbHOOCBITHROIO Ta NMpodeciiiHOro HaBYaHHS ... MipHUBa-
I0YM THM CaMHM aBTOPUTET YCTAHOB, IO BifalOTh BUKOHAHHIM TOKa-
pansa» [25, c. 10]. JlaBpoBa 1. II. mae BiacHe BM3HAYEHHS MOHATTIO
«yXUJIEHHS BiJ poOOTH» — yMHUCHA Jiisi 200 Oe3/isUIbHICTh 3aCyKEHO-
o, MOB’sI3aHa 3 HeOaKaHHIM NPAIIOBATH B3araji, 10 BUPAXKAETHCS Y
BiKpuTiii opmi abo y dhopmi caMOBLIFHOTO 3ATHILIEHHS Miclis po0o-
T [23, c.31]. Ha nymky O. B. CtapkoBa, yxusieHHS Bii BinOyBaHHS
MOKapaHHsI MOXKHA YSABUTH SIK JISUTBHICTB, IO BiIOOpaKaeThCs y cepii
MOPYILIEHb PEKUMY Ta 3aKIHUYETBCS, BPEIITi-PELT, BTEUel0, HEMOBep-
HEHHSIM JI0 MicIsl BiZOyBaHHS MOKapaHHS Ta iHIINM BIIXHJICHHSIM 3a-
CY/IPKEHOT'O BiJl BU3HAUCHUX KPHUMiHAJIHHO-BUKOHABYMM MPABOM yYMOB
BUKOHAHHS NOKapaHH4 [26, c. 203]. Y kpuMiHagbHOMY mpaBi Y KpaiHu
TEPMIH «yXWJICHHS» BUKOPHCTOBYETHCS MEPEBAYKHO JUT BU3HAYCHHS
MOBE/IIHKHM 3aCy/DKEHOI0, IO MOJISTae y BiIMOBI a00 YHUKHEHHI Hera-
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TUBHUX HACHTIJKIB, MOB’S3aHMX 13 3aCTOCYBaHHSIM KOHKPETHOTO BUIY
KpUMIHAJIBHOTO TIoKapanHs [21, ¢. 960].

[HmMMHu  coBaMH, HOPMH KpPHUMiHAJbHO-BHKOHABYOTO TIpaBa
BCTaHOBJIOIOTH KOHKPETHY CHUCTEMY MpaBOOOMEKEHb, BU3HAYAIOUH
MpH [BOMY TOBEAIHKY 3aCyJDKEHOr'0 BIIMOBITHO IO BUPOKY CYIy.
3po3yMiluM € Te, 0 «yXWJICHHS BiJ BiIOYBaHHS IMOKapaHHS» — L
HacamIlepesl BiIMOBA 3aCy/PKEHOTro MPUUHATH PaBoOOMEKEHHs, BU-
3Ha4YeHi BUPOKOM CyAy. YXWIIGHHS BijJ BiAOyBaHHsS TOKapaHHS, HE
[IOB’SI3aHOI0 3 TT030aBJIEHHSIM BOJIi, MOXKE 3IIMCHIOBATHUCS SIK IIJIIXOM
nii, Tak 1 6e3xmistibHOCTI. [Tin «miero» y KK Ykpainu po3ymieThcs ak-
THUBHA TMOBEAIHKA (BUMHOK) OCOOH, B SIKii BHpakeHa 30BHI ii BOJ,
CIpsSIMOBAaHA Ha CIOPUYMHEHHS NMEBHUX HEraTUBHHUX HachiakiB. Ilpum
IIbOMY MA€ThCsl Ha yBa3i aKTMBHA IOBEIiHKa OCOOM (ECT, CIIOBO,
¢izuvHa cuia), Mo MOPYIIYE CyCHUTbHI BITHOCHHH. Y 3B’SI3KYy 3 UM
nosutlis C. [. IBaHOBOI, sika BBaXae, M0 il «yXWICHHSIM Bij Bif0y-
BaHHS KPUMIHAJIBHOTO TIOKapaHHs» CIIiJl pO3YMITH MPOTUIPaBHY 0e3-
JUsUTBHICTE [24, ¢. 30], BUIAa€ThCS HEOCTATHBO OOTPYHTOBAHOIO.

Cy0’exkTOM yXWIIEHHS Bill BiZOyBaHHS MMOKapaHHS y B/ BUIIPaB-
HUX, TPOMAJCBKUX pOOIT 1 MOKapaHHsA y BHUAI M030aBJICHHS NpaBa
o0ilfimMaTH TIeBHI mocaau abo 3aiiMaTHCs TIEBHOO JISUTBHICTIO € (i3ny-
Hi 0COOM, OCYJIHI, SIKi JOCSTJIA BiAMOBIAHOTO BiKy Ta Ha SKHX IOKJa-
JeHO 00O0B’S30K BUKOHYBaTH BH3HAa4€HI HOPMOIO 3aKOHY MPHITUCH.
OTke, BiANOBIAATIBHICT 32 YXUJICGHHS BiJl BiIOyBaHHS MOKapaHHs, HE
OB’ SI3aHOI0 3 M030aBIEHHSAM BOJIi, MOKE HECTH TUILKH 0c00a, Haji-
JIeHa O3HaKaMH crelianbHoro cyo’ekra. TakuMU MOXKYTh BHCTYNATH
JIIEe 0COOM, CTOCOBHO SIKMX HAa 3aKOHHMX IiJCTaBaX BHHECEHO BH-
POK (IIOCTaHOBY) CYAY, 110 Ha0YB 3aKOHHOI CHJIH.

[epenyciM ciin 3ayBa>kuTH, IO YXHUIICHHS Bifl BiIOyBaHHS TOKa-
paHHs, HEe MOB’A3aHOr0 3 M030aBIEHHSM BOJIi, — [I€ CBiZJOME BOJICBH-
SABIICHHS1 3acy/keHoro. Tak, y komeHTapi a0 ct. 389 KK Vkpainu
3a3Ha4yeHo, 10 cy0’€KTHBHA CTOPOHA YXWIIEHHS BiJ BiIOYyBaHHS IO-
KapaHHs, HE TOB’S3aHOT0 3 IM030aBJICHHSAM BOJI, XapaKTePU3YEThCS
MPSMUM YMHUCIIOM, OCKUIBKM BUHHHIA, 3JIIHCHIOIOYM TakKi Jii, YCBiI0-
MJIIOE, 1110 BiH MOBHICTIO YXWJISIETBCS BiJl BiIOyBaHHS MOKapaHHsS a0o
MPOJIOBKYE YXMIIATUCS BiJ ioro BinOyBaHHS 1 Hajalli, Micis BUHE-
CEHHsl MUCHMOBOTO TOMEPEIKEHHS MPaliBHUKOM Oprany mpolarii,
pH bOMY Tiependadace i Oakae HACTAaHHSA HETraTUBHHUX HACTIJKIB Ta-
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KOT POTUIPaBHOI NMOBEAIHKH. [IpoTe Ha MpaKTULi ICHYIOTh BUTIQJKH
BHUKOPHUCTaHHS Mpalli 3aCyKEHHUX JI0 IOKapaHHs Y BU/I TPOMaJICbKIX
poOIT SK «IapMOBO» poOOOUYOI CHIIM MMOCAJOBUMU OCO0aMH Ha
00’€KTax, BIICYTHIX y Mepemiky 00’€KTiB, BU3HAYEHUX OPraHOM IIpO-
Oallii Ta opraHaMy MiCLIEBOI'O CaMOBPSIyBaHHS, U BIACHUX MOTPEO
(criopy/>KeHHsI IPUBAaTHUX KOTEIDKIB, BAKOHAHHS TKKHX 3eMETbHUX
po0iT). YV 11bOMY BHIIA/IKy YXHJICHHS Bill BifOyBaHHS MMOKapaHHS Mic-
TUTHh HENPAMUHN yMUCeN. 3acyIKeHUH YCBIJOMITIOE CYCIIbHO Hebe3-
MEYHUN XapaKTep Takol MOBEIIHKH, Mependadyae HACTaHHS HEraTHB-
HUX HACJIJIKIB YXWJICHHSI BiJl BiOyBaHHs NOKapaHHs, He Oaxae, ajie
CBIZIOMO JIONyCKAa€ IX HACTaHHs. Y XWJICHHS BiJl BiIOYBaHHS IMOKapaH-
HS 332 TaKUX OOCTaBMH BUMHSIETHCS HE 32 PaXyHOK BJIACHOI BOJIi 3aCy-
JDKEHOTO0, a 32 PaXyHOK OOIISIHOK MO 3apaxyBaHHS BUKOHAHHS IHX
poOIT y CTPOK BifI0yBaHHS OCHOBHOI'O MOKapaHHs a00 MpO HaJaHHS
MeBHHUX «OOHYCIB» MiJ Yac BiOyBaHHS MOKapaHHsS y MOAANBIIOMY, a
iHOA1 1 MOTPO3 3 OOKY IIOKPOBUTENS». 3pO3YMiNIO, O TaKi BUMAAKH
€ BUHATKOBHMH, MPOTUIIPABHUMH 1 HE MOXYTh OYTH 3aKOHOJIABYO
BHU3HAYeHMMH. ToMy, Ha Hamly OyMKy, Cy0’€KTHBHA CTOPOHA YXH-
JICHHsI BiJi BiIOYBaHHS MMOKapaHHS, HE TOB’S3aHOr0 3 1030aBJICHHIM
BOJTi, Ma€ XapaKTepH3yBaTHCI YMUCIIOM Oe3 3a3HaYeHHs HOro BHIY.

BusHauMBIIM CTPYKTYpHI €1eMEHTH CKJIaIy 3JIO0YuHY, mependa-
geHoro ct. 389 KK Ykpainu, i 3rpymnyBaBim ix B 0JHE MOHSTTS, BBa-
KaeMo, 0 YXUJICHHSIM BiJ] BiIOYBaHHS MOKapaHHsI, HE OB S3aHOTO 3
1030aBJICHHSAM BOJII, € Jisi a00 Oe3isITBbHICTh 3aCYPKEHOr0 JI0 TOKa-
paHHs, HE OB’ I3aHOT0 3 T1030aBJICHHSIM BOJIi, CIIPSMOBAaHA Ha BIJIMO-
BY MOT'O/PKYBAaTUCh 3 TUMH HETaTHBHUMH HACIiIKaMH, [IO MOB’s3aHi
13 32CTOCYBaHHSIM KPUMIHAJIBHOTO MOKapaHHS, BiAMOBITHO 10 BUPOKY
(moctaHOBM) cyny, 1110 HAOpaB YNHHOCTI.

BucnoBku. OTxKe, Mii 4ac PO3KPUTTSI MIPABOBOI CYTHOCTI MOHSTTS
YXWJICHHS Bijl BiZIOYBaHHS IOKAapaHb, HE TIOB’S3aHUX 3 M030aBJICHHIM
BOJTi, MH MOXXEMO BHOKPEMHTH TaKi KpUMIHAIBLHO-TIPaBOBI O3HAKH JIOC-
JIPKYBAaHOTO MPABOBOTO iHCTUTYTY, 30KpeMa: 1) cycriibHa Hebe3meu-
HICTb JIsiHHSA (i 400 O€3/IsUIBHICTE); 2) MPOTUTIPABHE JisHHS, 1110 TIO-
cAra€ Ha OXOpPOHIOBaHI 3aKOHOM NPO KPUMIHAIIBHY BiJIOBITAIBHICTH
CYCHiIbHI BITHOCUHU; 3) BUHHE AiSHHS; 4) BUMHEHE Cy0 €KTOM 3II0YNHY
— 3aCy/DKEHUM JI0 TIOKapaHHs, HE ITOB’SI3aHUM 3 T1030aBJICHHSM BOJi, SIKS
MpU3HAYEHE BIATIOBITHO 10 BUPOKY CYy, IO HAOYB 3aKOHHOI CHITH.
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Ostapchuk L., Somchenko Yu.

CLARIFICATION OF CONCEPTS OF "AVOIDANCE" AND
"PREVENTION OF AVOIDANCE" OF PUNISHMENT
UNRELATED TO IMPRISONMENT

Considering the fact, that the lack of operative and effective measures to reacting
to avoidance from serving sentences as well as the simple and obvious essence of this
phenomenon leads to the deepening of the problem and the emergence of new forms of
it which are constantly being modified, we consider it to be necessary to distinguish and
critically analyze the main approaches within which scholars interpret the concept of
"avoidance" and 'preventing avoidance" from serving sentences not related to
imprisonment, to reveal the specific features of the investigated legal institute and to
clarify the formation of the definition of criminal law definition being studied.
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1t is determined that there is no unity among criminologists in understanding the
content of basic terminology that is used in studying. It is found out that in
criminological science there are such stable terms as: "preventive care”, "preventing”,
"termination”, '"prevention", "counteraction”. The concept of "prevention" was
introduced into science with the adoption of the Criminal Code of Ukraine in 2001, and
in our opinion it is the most acceptable, since its lexical meaning (to take away in
advance, to eliminate) most fully reveal the content of the activities of probation bodies.

During the research, objective and subjective features of a crime under Article
389 of the Criminal Code of Ukraine were distinguished. It was proved that
avoidance from serving sentences can be done through action and inaction. It was
mentioned that the responsibility for avoiding serving sentences only can be applied
to a person with the characteristics of a special subject, that is, a person against
whom a legal court’s decision (decree) has been made. It was stated that the
subjective side of avoidance from serving sentences characterized by direct intent,
because a perpetrator, by having performed such actions, realized that he was
completely avoiding from serving sentence or continued to avoid it afterwards
issuing a written warning by an employee of a probation body, thus anticipated and
desired negative consequences of such unlawful behavior.

According to the results of the research, the attempts to clarify such terms as
"avoidance" and "preventing avoidance" from serving sentences were made in the
article. Characteristic features of the studied concepts were distinguished. Proposals
concerning improvement the current legislation in the field of preventing avoidance
of serving sentences were formulated.

Key words: preventive care, counteraction, fight against crime, probation
bodies, a convict.
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KPUMIHAJIBHO-ITPABOBA OXOPOHA HE3AJIEZXKHOCTI
CYJJIBCHKOI'O KOPITYCY B YKPAIHI:
BUMOI'N CbOI'OAEHHS

YV cmammi 3a pesynomamamu po3enioy KpUMIHATbHO-NPABOBOI OXOPOHU He3d-
JIEAHCHOCTE CYOOIBCbKO20 Kopnycy 6 Ykpaiui uepe3 npuzmy Hoso2o Kpuminanvhozco
npoyecyanvrHo2o koodekcy Yxpainu ma 3axony Yrpainu «Ilpo cyooycmpiii i cmamyc
cy00i8» 3p0ONEHO BUCHOBOK, WO KPUMIHAILHO-NPABOBA OXOPOHA CYOOIBCHKO20 KOP-
nycy Mae @enuxe 3HAYeHHs ONisi eheKmusHoOCmi 8Ciei cy0osoi enadu 6 yinomy, 0ae
MOJICTUBICIb 3 YDAXYBAHHAM Peaniil HCUmms CMEOpUmu OeMOKPAMUYHY CYOO8Y
61a0y.

Knruosi cnoea: xpuminanvHo-npagosa oxopoua, cyooea 61ada, cyooycmpit,
Cy0, 3M0UUHYU NPOMU NPABOCYOOSL.

MocTranoBka nmpodaemu. Ha cyuacHomy erari po30yaoBu mpa-
BOBOI JiepKaBH i pedopMyBaHHs OpraHiB Aep>KaBHOI BIagu Y KpaiHa
Mae OyTH €BPONEHCHKOIO JCPIKAaBOKO, MaTH BITIOBIHI OpraHu Ta iH-
CTUTYIiT TPOMAaJITHCBKOTO CYCIIIBCTBA, SKi CIIPOMOXKHI CHOT'OJIHI 3a-
0e3MevnTH LUTICHICTh Jep)KaBH, NTOTPUMYBATHCS BUMOT 3aKOHOJAB-
CTBa, HE 3a31XaTH Ha MpaBa i CBO0OM Ta 3aKOHHI IHTEPECH TPOMAJISH.

OnHUM i3 TAKUX OPTaHiB € CyA 1 Horo CyAaiBCbKUN KOPITYC, SIKUH y
CBOEMY PO3MOPSKEHHI Mae Oulblie BOCBMH TUCAY MpodeciiiHux ¢a-
XIBI[IB, HAJUICHUX JEP>KaBOK0 BUKOHYBATH CIICI[iaJibHI TyOJIiYHI MTOB-
HOB)KCHHS, B3SATUH I OXOPOHY 3aKOHOJABCTBOM IPO KPUMIiHAIBHY
BiJIMTOBIIaNIbHICTh, 10 3a0e3Meuye iX He3aNeKHICTh 3ICHIOBATH TIpa-
BOCy[Is B YKpaiHi UUISIXOM KPUMIHAJIBHO-IIPABOBOi OXOPOHH.

Ha >xanb, chorogni B Ykpaini mocTyrnoBo (hOpMyeThCs TpoMajl-
ChbKa JIyMKa MPO HECIPOMOXHICTh JEPKABH 3aXHCTUTH CBOi JEMO-
KpaTU4HI 3acaju. | 1ie XBUIIIOE TPOMAJICBKICTh, TOMY 0, SKIIO Jep-
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KaBa Ta il IHCTUTYIi1, B TOMY YHCII 1 cy/ioBa cucTeMa, Oyje 3ajuiia-
THUCS HE3JaTHOIO e()EeKTUBHO MPOTHAISATH 3IIOUMHHUM BUSBAM CTOCOB-
HO ce0e, MaJONepeKOHINBIUMU OyAyTh OyAb-sKi 3alleBHEHHS Mpo ii
CIIPOMOJKHICTh 3aXHCTHTH TIpaBa i 3aKOHHI iHTEpECH IPOMAJISH.

HeoOxinHO BKa3aTH 1 Ha MiBUIICHY yBary rpoMaJICbKUX Ta Jiep-
JKaBHUX IHCTUTYIIN IO MiSTIBHOCTI CYJIOBOI CUCTEMH B YMOBaX JIEMO-
KpPaTHYHOTO PO3BUTKY YKPaiHCHKOI'O CYCHUIbCTBA, ajanTalii oro a0
€BPONCHCHKUX CTAHJIAPTIB 3MIHCHEHHS PaBOCY LS.

AHaTi3 ocTaHHIX AocTimKeHb i myOmikamiii. Teopernunum Tin-
IPYHTSIM HaIlMCaHHsI CTATTi CTAJIM MPaIi BiJOMHUX BITYU3HIHUX YUCHHX,
takux sk: HO. B. Anekcannpos, IL I1. Augpymko, M. I. baxaHos,
O. M. banaypka, B. L. bopucos, IO. B. Baynin, 1. M. bpaiinin,
I. A. Baptunenska, H. O. T'yroposa, O. O. Jlynopos, M. M. Kopsxan-
cekuii, B. B. Ky3uenos, O. M. Jluteak, C. . JIuxosa, O.B. Maunpo,
B. T. Mamsapenko, O. A. Maptunenko, M. . Mensauk, B. O. Mucnu-
Buid, A. A. Mysuka, B. O. HaBporpkuii, B. . Ocaguuii, M. 1. [1aHos,
L. O. [Mnyxnik,  A. B. CaBuenko, B. . Tamiii,  B. L. Trorrorin,
I1. JI. ®pic, M. I Xasponrok, B. I lakyn, M. JI. lllaproponcekui,
T. M. lIumxko, C. C. Sluenxko 1a id.

B onpunronmHeHnx HUMH poOoTax 3Ae0UTBIIOr0 MPOBOMIIACS 3a-
rajbHa XapaKTepPUCTHKa OKPEMHUX 3JIOYMHIB MPOTH MPaBOCYAsS abo
PO3KpHUBAIKCS 0COONMMBOCTI KBaTi(ikalii OKpeMHX BHIIB 3JI0YHHIB
YH BKa3yBaJoCs 1X 3HAUEHHS, PH IbOMY OIBIIICTh HAYKOBUX IMPallb
MPHUCBAYCHO aHaJli3y MOMepeaHbOro 3akoHoAaBcTBa. (OcoOIUBOTO
3Ha4YeHHS L5 CTAaTTS HaOyBae 3 OISy Ha BCTYN B Jif0 HoBOro Kpu-
MiHAJIBHOTO TmporecyanbHoro koaekcy (mani — KIIK) Ykpainu 2012
poky [1] Ta HOBOro 3akony Ykpainu «[Ipo cymoyctpiii Ta cratyc cy-
iy 2016 poky [2].

MeTto10 cTaTTi € PO3MIIsA] KPUMIiHAIBLHO-IPABOBOI OXOPOHM HE3a-
JIOKHOCTI CYATIBCHKOTO KOpIycy B YKpaiHi depe3 NpU3My HOBOT'O
KIIK Ykpainu ta 3akony Ykpainu «[Ipo cymoyctpiii i craTyc cyauiBy.

Buknax ocnoBHoro martepiany. CyuacHHMI JOCBiZi PO3BUTKY
YKpaiHCBKOT'0 CYCIiNbCTBA, AK 3a3Hadyae B.1. Bopucos i B.1. TroTiorin
MiATBEPIKYE, M0 Oe3 He3aJIeKHOr0 Ta HEeYNepeHKEHOTo MPaBoCy s
HEMOXJIMBA MO0OY/I0Ba JIEMOKPATHUYHOI, COLIaIbHOI Ta MPaBOBOI Jep-
xaBu. [IpaBocynns B Ykpaini, Ha 1X AyMKYy, — 1€ AisUIbHICTh OPTaHiB
CYJIOBOi BIIaJi¥, SIKa BIJMOBITHO JIO KOHCTHUTYIIMHUX 3acaj MOIUTY
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Biaau (ct. 6 Koncturyuii Ykpainu) 30IHCHIOETBCS CyJaMH, YTBOpe-
HHMH 3T1IHO 13 3aKoHOM [3, c. 3].

OTxe, KpUMIHAIBHO-IPABOBA OXOPOHA CYAJIBCHKOTO KOPITYCY
Mae€ BEJIMKE 3HA4YCHHS i1 e()eKTUBHOCTI BCi€l CyZ10BOT Ba/Iv B IILJI0-
My, Aa€ MOXIIUBICTD 3 ypaxyBaHHSM pealil )KUTTS CTBOPUTHU JEMO-
KpaTH4HY Cy/0BY Biany. Ha xanb, cymoBa Biaga B YkpaiHi cboroaHi
MepEeKUBAE HE JIETKi YacH.

[MocTiitHi MOTpsACiHHS, sIKi BiIOYBalOThCSI B YKpaiHi Micis MOfii
Ha Maiinani (BiiiHa Ha Cxomi, (OpMyBaHHs CYCIUIBHOT JyMKH MO0
HEJIOBIPH CYIJISIM, 3BUIBHEHHS CYIUIIB 32 HaJyMaHUMH MOTHBaMH,
MOCTifHI MOrPO3H CyIISAM, CKENTUYHE CTaBJICHHS O 3aKOHHOCTI K
OOTPYHTOBAHOCTI YXBAJICHUX CYAOM DillleHb, 3HATTS HEJOTOPKaHHOC-
Ti TOIIO), CTBOPIOIOTH, MOPAJIbHi, ICUXOJIOTYHI MEePENOHU PUIHHATTS
HUMH 3aKOHHHUX PIllIeHb 38 KPUMiHAJIGHUMHU TPOBaPKEHHIMU.

I sximo neprxaBa HE CIPOMOXHA BXHUTH HEBIAKIIATHI 3aX0IH 3
METOI0 TIOAOJIAHHS IIMX TEHAEHIII, MU BTpadaeMo npodeciiiHux cy-
TiB, TOBIpY A0 HE3aJIEKHOI T'JIKKA BIIaJW i OTpUMAEMO TakuH y KpaiHi
MPAaBOBUI HITLII3M, BiJl SKOTO 3 HAMHU HE 3aX0ue CIIBIPAIFOBATU KO-
Ha JIeMOKpaTH4Ha KpaiHa CBiTy, a TPOMaJsIHChKE CYCIIUTLCTBO Ha MEB-
HUW Yac Bhajie B TJIMOOKY Kpu3y Oe3namis. Ha Hamy aymky, Takuii
X1 moJiifi He BiNMOBilae morpedbaM TPOMaSIHCBKOrO CyCILILCTBA Ta
IIPaBOBOI IEPKABU.

KpuminanpHO-TIpaBOBa OXOpOHA HE3aJEKHOCTI Cyly TONArae y
BCTaHOBJICHHI, B TOMY YHCJIi, KpUMiHAIBHOI BiIMOBIAaIbHOCTI 32 I0-
PYLIEHHS HEJOTOPKAHHOCTI OCi0, sIKi 3MIHCHIOIOTH MPaBOCYAS, HIIs-
XOM 3a00pOHM MPOTHIIPABHOTO BTPYYaHHs B iX mpodeciiiHy aisuib-
HICTh Ta OXOPOHU 1X IKHUTTS, 3J0POB’S, BOJI, 4YeCTi, TiAHOCTI,
BJIACHOCTI, 110 TependayeHo B cT. 377-379 KpuminaabHOro KoJeKkcy
(mami — KK) Ykpaiuu [4].

OcobnuBoro 3Ha4yeHHs HaOyBae KpUMiHaJLHO-IIPABOBA OXOPOHA
0ci0, 10 3IIMCHIOITH MPaBOCYIs, 4Yepe3 NPU3MYy HPUHHATTA Y
2012 p. nooro KIIK ta npoBenenHsM B YkpaiHi cynoBoi pedopmu.
[MpoBenennii BiTum3HstHUM AochignukoM O. B. Manapo anami3 310-
4yuHiB, nepenoaueHux ct. 377-379 KK, 3acBiguus, 1o BperyItoBaHHS
KpUMiHAJIBHUM 3aKOHOJIaBCTBOM BiJIIOBIJIAJIBHOCTI 3a MOCSTaHHS Ha
XKHUTTS Ta 3I0POB’S CYIUIi, HAPOIHOTO 3acifaTelsl YA MPUCSIKHOTO, €
HEJIOCKOHAIIUM, MOTpe0ye MOAATBIINX HAYKOBUX MOCHTIIKEHb, PO3-
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pOOKH Ta BHECEHHSI HAYKOBO OOIPYHTOBAaHUX 3MiH A0 po3ainy XVIII
Oco6smBoi vactuau KK Ykpainu [5, ¢. 103].

Oco6auBoi yBary, SIK 3a3Ha4a€ MOIMEHOBAHUI YUYeHHU, MUTAHHS
MOrNIMOJIEHOT0 BUBYEHHS OCOOJIMBOCTEH KPUMiHAIBHO-IIPABOBOI'O
3aXHCTy XKHUTTS, 37I0pPOB’Sl CY[UIiB, HAPOAHUX 3acifiaTeliB, MPUCHKHUX
9yn X OJIM3BKUX POAMYIB HaOyBalOTh OCTAHHIMH POKaMH, KOJH CIIO-
CTEpIraeThCsi HE3MIHHA TEHJICHITIS /10 30UIBIICHHS KUIBKOCTI 3apeecT-
POBaHUX 3JI0YMHIB MPOTH MPaBOCYAMs, OCKUIBKH PiBEHb 3JI0YHMHIB
MPOTH MPaBOCYAAS OcTaHHIM yacoM 3pic Ha 20 % [6, c. 111].

Jlesiki 3 TakuMX JisIHb XapaKTEPU3YIOThCSI 0COOTMBOIO HEOE3MeUHi-
ctio (Hanpukian, cr. 379 KK VYkpaiHu BCTaHOBJIEHO BiIOBiIaib-
HICTh 3a MOCSITaHHS Ha YUTTSI CYJUIl, HAPOJHOTO 3acilaTells Yd MpHU-
CSDKHOTO Y 3B’SI3KY 3 iX JISUTBHICTIO, TIOB’SI3aHOI0 13 3/iHCHEHHSIM
npaBocyisi). PazoM i3 TUM Tpeba 3a3HAYUTH, IO Y CTPYKTYpi 3J10-
YHHHOCTI MATOMA Bara 3JI04MHIB POTH MPaBOCYAJIS, SIKi BUMHSIIOTHCS
B YkpaiHi, € He3HauHO. [IpoTe Taka KpUMiHONOTIUYHA KapTHHA HE
3HIDKYE CTYIIHB CYCHUTbHOT HEOS3MEeKH JOCIIPKYBAHUX 3JI0YMHIB.

[pu pomy citig noroautucs 3 C. C. MipolIHUYEHKOM, 110, Ha
KaJb, KPUMiHaJbHA CTaTUCTUKA HE BijgoOpaxkae IIMCHHUX O0OCATIB
3JIOYMHIB TIPOTH MPABOCYJIS Yepe3 BUCOKHI PIBEHb iX JIATCHTHOCTI,
TPYAHOII 3 BUSBJICHHIM 1 MPOLECYabHUM 3aKpPIlUIEHHSIM JOMYCTH-
MUX JIOKa3iB il Yac MPOBAHKCHHS BiIOBITHUX CIITYMX Jil Ta JI0-
Ka3yBaHHs y CyZAOBOMY mporieci [7, c¢. 52].

Kpim Toro, anaii3 ckiajiiB 3JI04MHIB, TiependoadeHux cr. 377-379
KK VYkpainu, nae mijctaBu Jyis HAyKOBOI JUCKYCIT OJI0 BU3HAUCHHS
MOMEHTY 3aKiHUCHHS 3JIOYMHIB Ta BIIMEXYBaHHS iX BiJl CYyMDKHHX
nisHe. CaMe TOMY aKTyalbHICTh TOIJIMOJEHOr0 BHBUEHHS BKa3aHMX
MUTaHb 00YMOBJIIOETHCS BiA3EPKAJICHHIM y TIPAaBOBOMY CTaTyci Cyn-
Jli, HAPOJHOIO 3aCiaTeNsl YU MPHUCSHKHOIO MOBHOBAXEHB, POJIi, 3HA-
YeHHsI # e)eKTHBHOCTI BCi€l CYZI0BOI BJIA/IM B LIUIOMY Ta JaCTh MOKITH-
BICThb 3 ypaxyBaHHSM peajliii )KUTTsI CTBOPUTH JIEMOKPATHYHY CYIOBY
BIIAJTy.

TakuMm YMHOM, KpPHMIHAJIBHO-TIPABOBA OXOpPOHA HE3aJEKHOCTI
CYAIIIBCBKOTO KOpHycy B YKpaiHi o0OyMOBI€Ha HOPMAaTHBHO-
MPaBOBUMH, MIKHAPOJAHUMH Ta COLIATBHO-TICHXOIOTTYHUMH YHHHU-
KaMH 1 peajbHO JEMOHCTPYE KPHMiHAMI3allil0 JisiHb, SIKi MOCATAIOTh
Ha )KUTTS Ta 3JI0POB S CYJUII.
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Bapro 3a3HaunTy, 1110 KPUMIHAJIBHO-TIPABOBA OXOPOHA CYJUIIBCHKO-
ro KOpIycy TependaueHa B 3aKOHOJIABCTBI 0araTboX JIEpKaB CBITY,
OJTHAK TIAXO/M JI0 il BPEryJIFOBaHHS € JIOCUTH pi3HOMaHITHI. Mu moJi-
JISEMO TO3MIII0 3apyOKHUX YUCHUX, SIKI BBAXKAIOTh, IO CYJI, SKUH HE
BOJIOJII€ HE3aJIGKHICTIO, MepecTae OyTH OpraHOM MPaBOCYAs, OCKIIBKA
3MYLIEHWH NpUMAaTH pillieHHs, 0 IPYHTYIOThCS He Ha J0Ka3ax i mpa-
BWJIBHOMY 3aCTOCYBaHHS 3aKOHY, & Ha THUX BUMOTaX, SIKi TIpe[ SIBIISIOTh
oprasizaitii it 0co0i, 1110 3/IiCHIOIOTH TUCK Ha cy yIiB [8, ¢. 718].

3a KpuUMiHAIBHUM 3aKOHOIABCTBOM PecmyOuniku Binopych kpu-
MiHaJIbHO KapHUMHU € JisiHHA, iependayeHi cT. 388 «HacunbscTBo mio-
JI0 CYJII YM HapOJHOTO 3acimatels», cT. 389 «[lorpo3a abo HacuibC-
TBO LIO/0 CYAJi UM HapoaHOro 3acimatens» Ta cT. 391 «O6paza cyaui
gy HapomHoro 3acimatens» [9]. Orxke, 3akoHOmaBenb PecryOmiku
Binopych 3Ha4HO 3BY)KY€E KOJIO TIOTEPIUINX Bij BKa3aHUX 3IOYUHIB i
BH3HA€E SK TaKMX OCI0 JIMIE CYIUIF0 YU HApOJHOrO 3acijarens y
3B’SI3KY 13 3/IHCHEHHSIM HMMH MPaBOCYAJS, a HE BCIX YUACHHKIB Cy-
JIOBOTO PO3TIISILY.

Amnanizyroun KK Pecniyoniku Kaszaxcran, 3BepTaemo yBary, 1o
MOCSTaHHS Ha JKUTTS CYAJi Y 3B’S13KY 3 PO3TIISIOM CIIpaB abo MaTepi-
aliB y CyJi, a00 3 MOMCTH 3a TaKy JisUTbHICTh BU3HAETHCS 3JI0YMHAMU
nipotH nipaBocyyis (ct. 408) [10]. AHanoriyHi HOPMH PO MOCSATAHHS
Ha XUTTS 0c0o0H, 10 3IHCHIOE TTPABOCY//IS UM TIOTIEPEIHE PO3CITI Y-
BaHHS, MICTATBCS TaKOX Y 3aKoHonaBcTBI PecryOmiku Kupruscrasn i
Pecniy6mikn TamKukucTaH.

Bonnouac y KK PecniyGutiku [TosbIna BimoBiambHICTh 32 3JI0YH-
HH «[IpoTu mpaBoCcyAIs» MOXKe HACTYNATH 32 3MIOYMHHI TIOCSTaHHS Ha
o¢iniiiny pisueHicTs cyay (ct. 232 KK), a Takox oprani, ocaJ0BUX
0Ci0, AISUTBHICTD SIKUX OPTaHIYHO i 0€3110CEePEHBO CIIPUSIE 311HCHEHHIO
MpaBoCy ISl IUTSIXOM BifnpasieHHs cyqounHersa [11, c. 82—87].

Pasom 3 taM y PecnyOmini Ilompma ta ®PH, sk 3ayBakye
LLA. BapTuienipka, mijJi KpUMIHAJIBHO-IIPABOBY OXOPOHY IHTEPECH
MpaBOCYAs MMOCTABJICHO HE JIMIIE MiJ Yac MPOBAaHKCHHS B MeXax
KPUMIHAJIBHOTO CYZIOUMHCTBA, a i B aAMIHICTPATUBHOMY Ta JAMCIHII-
JiHapHOMY TpoBapKeHHi [12, ¢. 50].

OTxe, HEOOXiHICTh BHUpILICHHS MUTaHb KPUMiHAIBHO-IPABOBOL
OXOPOHH CYJJIIBCBKOTO KOpITycy B YKpaiHi MHiATBEpUKYEThCS HE
TINBKH MPOBEACHUMH B YKpaiHi YHCICHHUMH TEOPETHUYHHMH JOCTi-
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JOKEHHSIMU, SIKI HAaroJIoIyIOTh Ha MOTpedy po3poOku HOBOI yHiiko-
BaHOI IOPUAMYHOI KOHCTPYKUil 3 ypaxyBaHHAM 00 €KTHBHUX Ta
Cy0’€KTHBHHMX O3HAK CKJIaay 3J0YMHY, BYUMHEHOTO MPOTH MPaBOCY/I-
151, a 1 BUMoramMu peOpMyBaHHsI caMOl CUCTEMH CYJIOUYNHCTBA.

Came TOMy, BiIOBIAHO 10 NMPHHIMIY BEPXOBEHCTBA MNpaBa Ta
HOPMAaTUBHUX NPUNHCIB, BU3HauUeHHX KOHCTUTYIi€I0 1 3aKOHaMH
VYxpaiHu, a Takok MDKHapOJAHUMHE JIOTOBOpaMH, 3rojia Ha 000B’SI3K0-
BiCTh sIKMX HajaHa BepxoBHoio Pajioro Ykpainu, came cymu 3iiic-
HIOIOTh IPAaBOCY/IA 3 METOIO 3aXUCTY TpaB, CBOOO Ta 3aKOHHUX 1H-
TepeciB JIIOAWHY 1 TPOMaJIHUHA, TIPaB 1 3aKOHHUX 1HTEPECIB IOPHIHU-
YHHX 0Ci0, IHTepeCiB CyCHILCTBA Ta IEPIKABH.

JlopeyHo 3a3HA4YWTH, [0 HUHI B YKpaiHi Ha MOPSJIOK JCHHUI
000B’SI3KOBO BHHOCUTBCSI TIUTAaHHSI MPOBEICHHS CYIOBOi pedopmu,
sIKa HEpO3PUBHO TIOB’sI3aHa 3 MOIIYKaMH MUIAXIB MiJBUILEHHS edek-
TUBHOCTI 3JIIHCHEHHS MPaBOCYIs B YKpaiHi Ta MOCHJICHHS POJIi Cy-
JIOBOT BJIaJU B 3a0€3MeUCHHI BEPXOBEHCTBA IMpaBa y BCix cdepax 3a-
CTOCYBaHHSI HalliOHAJIbHOTO 3aKOHO/IaBCTBA.

JloBrorpuBam JUCKYyCil MO0 CYAOBOI peopMH Cepell YUCHUX,
MOJITUKIB, IPAKTUKIB, JEp’KaBHUX 1 HEJlep)KaBHUX OpraHizaliii 3aBep-
mUIUCh TpuitHATTAM 2 yepBHS 2016 poky Bepxosnoto Pajoro Ykpai-
Hu HOBOro 3akoHy “Ilpo cymoycrpiii i cratyc cynais” [2]. Bignosiani
3miHu Oynu BHeceHi 1 1o OcHoBHOro 3akoHy Ykpainu — KoHCTUTyIII.
CamMme BOHa HaJa€e CyAOBIH CUCTEMI CTaTyC CAMOCTIHHOI T'JIKK BIIAJIH,
oS/ 13 3aKOHOJ]ABYOI0 1 BUKOHABUOK (CT. 6), a TaKOXK mnepeadavae
CHCTEeMy HOPMAaTHBHO-TIPABOBUX TapaHTiil il 3AiMCHEHHs, 3aKpirie-
Hux sk y Posmini VIII Koncrutyii Ykpainu “IIpaBocynns” [13], Tak
1 B IHIIKX 3aKOHAxX YKpaiHu.

[opiBHsiHO 3 monepeaHiM 3akoHoMm 2010 poky cepen HOBEN IhO-
ro 3aKOHY MOXKHA BUJIUINTH:

— CYTTEBE ITIIBUILEHHS 3apOOITHOI IJIATHI CYJIIB, 1110 JTO3BOIUTH
3a0€3MeUnTH X COIIaJbHUN 3aXUCT;

— 000B’s13KOBE JICKJIAPYBAHHS CBOIX 1 POIIMHHUX JIOXOJIB;

— 3MIHEHA MPOLEAYpPa 3BUILHEHHS 1 MPU3HAYEHHS CYIIB TOIIIO.

Mu noainsiemo nosuiiro B.I. Bopucosa i B.I. TioTtorina, 1o ra-
paHTOM 3a0e3MeueHHs] PaBOCY IS Bijl 3I0UMHHUX mocsiranb € 1 KK
VYkpainu. BinnoBiiaiabHICTh 3a 3JI0YMHHU MPOTH MPABOCYIJS TEpPe-
6auyena Pozginom XVIII Ocobnusoi yactuan KK Ykpainu “3nounan
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npotu npasocyans”’. KpuMiHansHO-paBOBUMH HOpMaMH 1OT0 Po3-
Ty 3a0e3MevyeThcsi OXOPOHA Bifl 3MIOYMHHMX IOCATaHb HAJIEKHOI,
TOOTO 3MIHCHIOBAHOI BIIIOBIMHO 0 3aKOHY, IisUTLHOCTI HE JIHINE
CYZOBOI Bllajid, a i OpraHiB, sKi 3a CBOIM MPH3HAYEHHSM CIIPHAIOTH
JISUTBHOCTI HE TUTBKU CYJy IIOAO BiIIIPABJICHHS MPABOCY S 1 1O KO-
Ja SKUX BITHOCATH OpraHM JIOCYJOBOTO CIiACTBAa, MPOKYpaTypH, a
TaKOXX yCTAaHOB, SIKi 3][IHCHIOIOTh BUKOHAHHSI BUHECCHUX CyJlaMU BH-
POKIB, YXBaJI, IOCTAHOB, HIIUX CYIOBUX pillieHb [3, c. 4].

Bonnovac npaBocyanst Moxke OyTH epeKTHBHHUM JIMIIE TOi, KOJH
cami CyAIi He TUIBKH MiJl 4ac PO3MIsAY KPUMIHAIBHOTO MPOBaKeH-
Hs1 notpumytoTbest HopM KIIK Ykpainu, a B HOBCSKACHHOMY HTTi
MOKa3yIOTh MPHUKIA] J0JACPKaHHS 3aKOHIB CIIY)kK00BHMH 0co0amH, a
TaKOX TPOMAJsIHAMHM, sSKI 3 THX YM IHIIUX IIJICTaB, MependadeHux
MpoIIeCyaTbHUM 3aKOHOAABCTBOM, 3aJy4arOThCs 0 TisUTBHOCTI CY/iB
II0JI0 31ICHEHHS TPaBOCY IS,

Ha »anb, TparsiOThCS BUMAJKH, KOJU CYIUI, a TaKOX IHIII
cy0’ekTH 3a0e3TeueHHs MPABOCYAS 3JIOBKHUBAIOTH CBOIMU IIPaBaMH,
MOPYUIYIOTh OJTHY 3 OCHOBHUX 3acaji HaJeXXHOTO BiAIpaBIIeHHS IMpa-
BOCYIISl — HOro 3aKOHHICTh. KpiM Toro, mkoja iHTEepecam mpaBoCy/-
ISl MOXKE 3aBJIaBATUCS TaKOXK CYCIIIBHO HEOC3MEUHUMH iSTHHSIMU,
SIKI BUMHSFOTBCS TaK 3BaHUMU CTOPOHHIMU 0COOaMHU.

BucnoBku. Omxke, 3a pe3yibTaTaMyd PO3MIISALY KpPUMIiHAIBHO-
MPaBOBOi OXOPOHW HE3AIEKHOCTI CYAIIBCBKOTO KOPIyCY B YKpaiHi
yepe3 npusmy HoBoro KIIK Vkpainu ta 3akony Ykpaiau «IIpo cy-
JOYCTPiii 1 cTaTyc CyIiB» 3p00JEHO BUCHOBOK, IO 0€3 HE3aJICKHOT0
Ta HeylmeperKeHOro MpaBocy A HEMOXKIINBA TIOOYI0Ba IEMOKpPATH-
YHOI, COIiaJIbHOI Ta MPaBOBOi JiepxkaBu. [IpaBocymans B Ykpaini — 11e
JUSUTBHICTh OPTaHiB CyJIOBOI BJIAJU, SIKA BIAMOBIAHO 10 KOHCTUTYIIIH-
HUX 3acaj noaury Biaau (ct. 6 KoHcTuTyiii YKkpainu) 30iiCHIOEThCS
CyllaMH, YTBOPEHHUMH 3TiflHO 13 3akoHOM. KpuMiHaIBHO-TIpaBOBa
OXOpOHAa CYATIBCHKOTO KOPITyCYy Ma€ BEJHKE 3HAUYEHHS IS epeKTUB-
HOCTI BCi€i Cy0BOT BNIain B IJIOMY, Ja€ MOXKIIUBICTD 3 YpaXyBaHHIM
peastiii )KHUTTS CTBOPUTH AEMOKPATUYHY CyJOBY BIIAAYy.

CnucoK BUKOPUCTAHMX JIZKEpe

1. KpuminansHHI TipoliecyaibHAN KOJEKC YKpaiHu: 3aKoH YKpalHu BiJl
13.04.2012 p. Ne 4651-VI. Bidomocmi Bepxoenoi Paou Ykpainu. 2013.
Ne 9-10, Ne 11-12, Ne 13. Cr. 88.

81



Ne 1(5),2019 KpuminansHo-BUKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

2. Ipo cynoyctpiii i craryc cymuiB: 3akon Ykpainu Big 02.06.2016 p.
Ne 1402-VIII. Bioomocmi Bepxosnoi Paou Ykpainu. 2016. Ne 31. Cr. 545.

3. 3JM0YMHHM TPOTH TPABOCYAIA: HaBY. MOci0. 3a 3ar. pem. mpod.
B.I. bopucosa, npo¢. B.I. Trotrorina. Xapkis: Ham. ropun. akan. Ykpainu,
2011. 155¢c.

4. KpuminanbHuil kozekc Ykpainu: 3akoH Ykpainm Bin 05.04.2001 p.
Ne 2341-111. Bidomocmi Bepxosnoi Paou Vkpainu. 2001. Ne 25-26. Cr. 131.

5. Manzpo O. B. OcobauBocTi BiZMeXyBaHHS 3JI0YHMHIB, SIKi TOCATAIOTH
Ha CYJII0, HAPOJHOTO 3aCiaTelsl YU MPHUCSHKHOTO BiJl CYMIDKHUX JisiHb. Ha-
yKosuil gichux Xepcoucbrkoeo depoicasnozo yHisepcumemy. Cepist «tOpumam-
yni Haykm». 2013. Cneuumyck. T. 1. C. 103-106.

6. Mannpo O. B. 3aranbHa KpHMiHaJbHO-TIPAaBOBA XapaKTEPUCTHKA
3nmounHy, nepenoaueHoro cr. 379 KK Ykpaiuu. Axmyanvui npobaemu xpu-
MiHanbHo20 npasa (nam smi npogpecopa I1. I1. Muxaiinenka): Te3u non. IV
HayK.-TeopeT. kKoH¢. KwuiB: Bun-Bo €Bpomeiickkoro yHiBepcurery, 2013.
C. 111-113.

7. Mipomanyenko C. C. 3M0YMHU MPOTH NMPABOCYIS: MPOOJIEMH 3aKO-
HOJIABYOr0 YHOpMYBaHHS. FOpuouunuil gicnuk Odecvkoi HayioHanbHol opu-
ouunoi akademii. 2012. Ne 1. C. 52-57.

8. Yronosuoe npaBo Poccun. Yacte ocoOeHHast: yueOHHK sl BY30B /
otB. pea. JI. JI. KpyrnukoB. Mocksa: Bontepce Kiysep, 2005. 868 c.

9. Yromoeubiii komekc PecmyOnuku bemapycs or 9 urons 1999 r. Ne
275-3. URL: http://pravo.by/document/?guid=3871&p0=hk9900275.

10. Yronosuslii kopekc Pecriyonmuku Kazaxcran or 3 urons 2014 roma
Ne 226-V 3PK. URL: https://zakon.uchet.kz/rus/docs/K1400000226.

11. Yronoeueiii kozmexkc PecnyOmuku Ilonpmia / mep. ¢ MONbCK.
J. A. bapunoBuy u ap.: azant. mep. u Hayd. ped. . A. Capkucona,
A. W. Jlykamesa; oz oomr. pex. H. ®@. Ky3nernosoit. Munck: Teceit, 1998.
128 c.

12. Baprunernpka [. A. KpuMiHaibHO-TIpaBOBa OXOpPOHA MPAaBOCYIIS 3a
3aKOHOJABCTBOM 3apyOiXHUX KpaiH. /Jui nayxu Hayionamwnozco yHieepcu-
memy «Kueso-Mozunancoka axademisy Ha gaxyromemi npasHuyux HAyK
(2011-2012 pp.): Te3n HAYKOBUX JOMOBIJICH Ta MOBIIOMJICHb Ha KPYIIUX
cronax 30 mucronana 2011 poky, 26 ta 30 ciunst 2012 poky. Kuis: Hamio-
HanbHUH yHiBepcuTeT «KueBo-MormisHebka akaaemis», 2012. C. 48-50.

13. Koncturymiss VYkpainum: 3akoH VYkpainm Big 28.06.1996 p.
Ne 254k/96-BP. Bioomocmi Bepxosnoi Paou Yxpainu. 1996. Ne 30. Cr. 141.

82



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1 (5),2019

Tahiiev S., Bohatyrova O.

CRIMINAL AND LEGAL PROTECTION OF
INDEPENDENCE OF THE JUDICATURE IN UKRAINE:
REQUIREMENTS OF TODAY

The requirements of today regarding criminal protection of the independence of
the judicature in Ukraine are revealed in the article. It is emphasized that at the
present stage of building the state governed by the rule of law and reforming public
authorities, Ukraine should be a FEuropean state, have appropriate bodies and
institutions of civil society that are able to ensure the integrity of the state today,
comply with the requirements of the law, not infringe on citizens’ rights and freedoms
and legitimate interests.

One such body is the court and its judicature, which consists of more than eight
thousand professional specialists empowered by the state to exercise special public
powers. It is protected by the legislation on criminal liability, which ensures their
independence to administer justice in Ukraine through criminal law protection.

It is noted that public opinion about the state’s inability to protect its
democratic foundations is gradually emerging in Ukraine today. And this fact
worries the public, because if the state and its institutions, including the judicial
system, remain unable to counter criminal acts against them effectively, any
assurances of its ability to protect citizens’ rights and legitimate interests will be
unconvincing.

The increased attention of public and state institutions to the activity of the
Judicial system in conditions of democratic development of Ukrainian society, its
adaptation to European standards of justice is emphasized.

According to the results of considering criminal protection of the independence
of the judicature in Ukraine through the prism of a new Code of Criminal Procedure
of Ukraine and the Law of Ukraine "On the Judiciary and Status of Judges" it is
concluded that it is impossible to build a democratic, social and governed by the rule
of law state without independent and impartial justice.

Key words: criminal and legal protection, judicial power, judiciary, court,
crimes against justice.
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KPUMIHAJIICTUYHHUMN ACIIEKT JOCJIIIZKEHHSA OCOBHA
3ACY/’)KEHOI'O 10 ITO3BbABJIEHHS BOJII

Cmamms npuceésiuena npoOiemMHUM RUMAHHAM KDUMIHALICIMUYHO20 ACNEKNLy
00CTIOMHCEHHS 0COOU 3ACYONHCEH020 00 NOKAPAHHS Y 8UOL NO30ABNIEHHS GO/l HA NEGHULL
cmpok. [Ipoananizogaro ocodausocmi ocobu 3acyoiceno2o 00 no30asients 8o, Wo
0ae 3M02Y NPABOOXOPOHHUM OP2AHAM 6CMAHOBUMU NPUYUHI MA YMOGU GUHUKHEHHS.
3nouunnocmi 6 yinomy. Kiacugixkosano ma ysaeanvheno iHgopmayio npo ocody
3acy0dicen020 00 no3daeienHs 8omi. 3poONeHo aKyeHm Ha aHanizi 36 3Ky ocobuc-
MOCMI 3M0YUHYSA i3 3TOUUHOM, WO 0)8 GUUHEHUL YIEI 0COOOI.

Knruoei cnosa: ocoba, ocobucmicms, 0coba 3104unYys, 0COOUCMICMb 30YUH-
YA, 3MOUUHEYD, 3ACYONUCEHUL.

IMocTanoBka npodaemu. OcoOUCTICTh 3TOYUHIA OyIia 1 3amuia-
€TBCSl OJIHIEIO 3 HAMOLIBII BaXJIMBUX MPOOJeM KpuMiHamicTHKH. Ha-
YKOBIII CIIYIITHO 3ayBaXKyIOTh, 1[0 ISl MPOOJIEMa CIIYTYE KIIFOUeM JiIst
PO3YMIHHSI CYTHOCTI 37104MHHOCTI [1, ¢. 45]. 3 UM He MOXKHA HE T0-
TOJMTHCh, TOMY IO 0€3 HAyKOBOI'O BUBYEHHS THUX, XTO BUHMHSIE 3JI0-
YHHU, HEMOXKITBO €PEKTUBHO OOPOTHUCS 31 3MTOUMHHICTIO 3aTaJIOM.

AHAaJTi3 ocTaHHIX TocTiTKeHb | myomikamiii. Oco0y 3acyKeHOro
JOCIKYBaJIM SIK BITYM3HSHI, TaK 1 3apyOiKHI JOCITITHUKH, 30KpeMa:
T. L. Benagina, lO. P. 'epacumona, I. M. lanbimn, O. M. JIxyxa,
M. B. €necekuna, A. @. 3emucekuii, T. €. Iromesa, O.I'. Kaneman,
I'. C. Koctiok, C.O. Jlucenko, C.JI. Makcumenko, M. b. MereskiH,
O.C.Mixmu, K. K. IImatonos, I.C.Cemakos, B.M. Cununos,
H. C. Ckpunnikosa, B. B. Cymutiskuit, E. . FO3uxanosa 1a iH.

Ha nymky 6aratbox IOpPHCTIB, YUEHHX 1 MPaKTHKIB, 0e3 3HAHHSI
i€l mpoOieMu HEMOXKIIMBO JIOCATTH YCIiXiB Y O0pOTHOi 31 3II0UMHHI-
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CTIO Hi y Teopii, Hi Ha mpakTHili [2, c. 22]. 3 ©uM He MOXKHa HE MOoro-
JMTUCH, aJKe KOHKPETHI 3JI0YMHH BUMHSAIOTH KOHKpETHi Jroau. Tomy
TaK BAXXJIMBO JOCIIIATH MEXAHI3M 3JIOUMHHOI MOBEIIHKH M 0COOHC-
TICTh 3JIOUYMHIIA.

®opmyaoBanHs MeTH. KpumiHamicTHUHE BUBYEHHS OCOOMC-
TOCTI 3JI0YMHIS J]a€ 3MOTY BH3HAYMTH BJIACTHBOCTI, SIKi il mpwHTa-
MaHHI K aKTUBHOMY CY0’ €KTy B3a€MOJii 3 COI[aJIbHUM CEpEeI0BH-
meM. KpuMiHONOTIYHO BaKJIMBE 3HAYCHHS BUBYEHHS OCOOMCTOCTI
3JI0YMHIIS TOJISITAE TAKOXK Yy TOMY, IO JIA€ 3MOTY BCTAHOBUTH MPHYH-
HU Ta YMOBH 3JIOYMHHOCTI, a/pKe€ KpHMiHANbHE MPOIECyallbHE 3aK0-
HOJJABCTBO MOKJIaZae OOOB’SI30K HAa OpPraHH, SKi 3IIHCHIOIOTH PO3K-
PUTTS THX YH IHIIAX 3JIOYMHIB, BCTAHOBIIOBATH MPUYUHHK T4 YMOBH
[IMX 3JI0YHHIB.

Buknax ocHoBHoro marepiamy. CpOrofHi Jiorika BHUBYEHHS
0COOMCTOCTI 3JIOYHMHIIS BUCYBA€ 3aBJIaHHS y3aralbHEHHS Ta CHCTeMa-
TH3alil YUCICHHUX JaHMX TPO IIe SBUINE, OTPUMAHUX PI3HUMHU Hay-
KaMH, 1 Hacamrepe], KpUMIiHOJNOTi€l Ta KpuMiHaicTukor. Ocobuc-
TICTDb 3JIOYMHISI Y KPUMIHOJOTil — CHCTEMHa HayKOBa MpobieMa B
TOMY PO3yMiHHI, 1110 BOHA Mepeadadae BUBUCHHS, JTOCIKEHHSI BJia-
CHE OCOOMCTOCTI 3JIOUUHIS, 3JIOYMHHOI MOBEIIHKH, CIOCOOY JKUTTS
3JI0YMHIIS, OCOOJTMBOCTEH HOTr0 COLIaibHOTO cepeoBHIIa, 3B S3KIB i
crocyHku. [loBemiHka JIFOMUHU — IIUTICHE SBHUIIE, SKE HEMOXIIMBO
MOJINTA Ha OKPEMI EJIEMEHTH, TaKi, HAIPHUKIJIAJ, SIK COI[IOJIOTIYH],
010JIOTiYHi, NICUXOJOTiYHI 1 T. iH. Take CTaHOBUIIEC 3yMOBJICHE THUM,
IO TOHSTTS OCOOMCTOCTI 3MOUMHIISI — OaraTorpaHHe, 3 SICKpaBO BH-
paKEHUM MDKAMCHUILTIHADHAM XapakTepoM. [lepeBaxkHa OLIBIIICTB
JOCITIIHAKIB HArOJIOIIYIOTh Ha TOMY, 1[0 BUBUEHHSI 0COOMCTOCTI 3710~
YHHILS, SIKe TPAAULIIHO iIMEHY€EThCS KPUMIHONOTTYHUM, (HAKTHYHO €
MDKIUCIUTUTIHAPHUAM, KOMIUIEKCHUM BUBUCHHSIM.

dopmyBaHHSI KpUMIHATICTUYHUX 3HAHD 3AIHCHIOBAIOCS B MEXaX
MPOIIECY PO3CIiIyBaHHS 3JI0YUHIB, SIKUM OYB pUTAMaHHUHA CYCITiIb-
CTBY Ha PI3HHX CTafifAXx HOro po3BUTKY (HANPHUKIAJA, iHKBI3UIIHHMIHA
nporec OyB NOB’sI3aHUI 3 OTPUMAaHHSM 3i13HAHHS BiJl JOMUTYBaHOI'O
3a jgornoMorow Toptyp). [li3Hile mosBa HAYKOBO OOIPYHTOBAHUX
KpUMIHATICTHYHUX 3aC00iB, MPUHOMIB 1 METOMIB, CIpHsIa IIiJBH-
IICHHIO SIKOCTI BIANPABICHHS MPaBOCYJs, CIIII4Y0i, PO3IIYKOBOI Ta
€KCIIEPTHOI IPAKTHUKHU.
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CporoiHi 3Ha4Ha yBara MpUIUISETHCS po3poOIi iH(opMaliiftHuX
MoJieTiel 3II0YMHIB Ta TUIIOBHX MPOrpaM iX PO3CIiTlyBaHHS Ha OCHOBI
QJITOPUTMI3AIT CIIUO0T AISUTHHOCTI 13 3aCTOCYBAHHSAM KOMIT IOTEPHUX
TEXHOJIOT1. AKTUBHO pO3pOOJISIIOTECSI THUIIOBI KPUMIHATICTHYHI TTOp-
TpeTH (IICUXOIOTiYHI TPodisii) pi3HUX KaTeropiil 37I0UYMHIIB.

PizHi acmiektu mpoOiieMH OCOOHMCTOCTI 3JIOYMHIIS PO3TIIAJAINCE
(axiBLUsAMH B rayry3i KpUMiHaJIBHOTO MpaBa Ta KPUMIHOJIOTI, ICHXO-
Jiorii Ta ncuxiaTpii. He3Baskarouu Ha YKMCIICHHI HAYKOBI JOCITIKCHHS
[BOTO SIBUIA, Y CyYacHill KpUMIHOJIOTIi HEBUPIICHOIO 3aJIMIIAETHCS
BEJIMKa KUTBKICTh aCIeKTiB MPoOIeMH 0cOOMCTOCTI 3IIOUMHIIS, 30Kpe-
Ma, TEpMIHOJIOTIYHOTO XapakTepy, a caMe: IMOHSATTA «oco0a» Uu
«OCOOMCTICTh)» JOIUIBHO 1 MPABUIBHO 3aCTOCOBYBATH, KOJIH aHai3y-
€ThCS 3JIOUMHHA TIOBEAIHKA JIIoJUHU. Ha chorojHi B HayIli piBHOIO
MIpOIO 3aCTOCOBYETBCS K MOHSTTA «OCOOMCTICTH 3JTOUUHILI», TaK i
MOHATTS «0ocoba 3710unHI». Lle 3yMOBIIOE aKTyalbHICTh PO3TIISAY
i€l mpo0JieMu, BIMOBIHO HEOOXIIHUM Y MEKaX IbOTO JOCITIKCH-
HS € 3’CyBaHHS ONTHMAaJbHOCTI BUKOPUCTAHHS 3a3Ha4eHOI TEPMiHO-
JIoTii Ta y3araJbHEHHS apTyMEHTIB Ha KOPHCTh 3aCTOCYBAHHSI B HAYIII
TaKOTO i3 MOHSATH, AKe OUIBIION MipOI0 BiqoOpaxkae CyTHICTh O3HAUY-
BaHoro ¢genomena. CimymHo 3a3Havae 3. A. TpOCTIOK, 1110 TOYHICTh
TEpMIHONOTIYHOTO amapary IOCATae€ThCs HacamIlepell NpaBUIBHUM
BXKUBaHHSM CIIiB, BIAMOBIAHO J0 IX KOHKPETHOTO 3Ha4YCHHS. TOYHICTh
nependadae BUKOPUCTAHHS TAKUX TEPMiHIB, TEPMIHOIOTTYHUX 3BOPO-
TiB, SIKi B1I0OpPaXKarOTh BIAMOBIAHE MOHSATTSI BUYEPITHO, KOHKPETHO, B
yCixX moapoOuIsx i geransx [3, c. 48].

Juis Toro, o0 rmMOOKO BUBYHMTH JIOCITI/DKYBaHUH (DEeHOMEH, TOT-
piOHO y3araJIbHUTH 1 CHCTEMaTHU3yBaTH YMCICHHY KUTBKICTh iH(OpMa-
il mpo e SBUILE, Ky OTPUMYIOTH Pi3HI HAyKH, a HacaMIiepes] KpuMi-
HOJIOTiS, SIKa B TUIaHI Mi3HAHHS OCOOMCTOCTI 3JIOYMHIISA € YHIKAJIbHOO
HAaYKOI0, TOMY IO TUIBKH BOHA JOCHIKYE BCIO CYKYITHICTH COLI0JIOTi-
YHUX, ICUXOJIOTIYHHUX, €THYHHX, NPABOBUX, Y TOMY YHCII KPUMiHOIO-
TIYHUX, MEAUYHHUX Ta IHIIUX ACIEKTIB OCOOMCTOCTI, 1[0 BUMHHIIA 3JI0-
YHH, KOJKEH 3 SIKUX BUBYAETHCS 33 JOMIOMOTOI0 JOCSATHEHD BiAMOBIAHMX
HayK.

Amnastiz BU3HA4YEHHsI 0COOMCTOCTI 3JI0YMHIS B KPUMIHOJIOLT MOT-
pebye 3’sICyBaHHS CyTHOCTI, CEMAHTHYHOTO 3MICTY TEpMiHa «OCOOUC-
TICTBb», SIKUW € KIIOYOBUM Y JIOCTIPKYBaHOMY CJIOBOCIIOJIYUEHHI. 3a-
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3HAUEHE TIOHATTS BUBYAETHCS OaraThMa HAyKaMH Ta € JJOCUTh CKJIaj-
HUM 1 JUCKYCIHHUM 1715 BitocodiB, ICHXONOTIB, COIIOIOrIB, YUeHHX
y IHIIMX TaJTy3sX 3HAHHS.

3 MeToI0 BHpIillIeHHS TPOOJIEMH ONTUMAIILHOTO 3aCTOCYBaHHSI Te-
pMiHa i Yac BUBYCHHS BCiX acCIEKTiB MOBEIIHKU 0COOH, sIKa BUMHU-
Jia 3J7104WH, 3BEPHEMOCH JI0 TIAYMAdHOrO CJIOBHHKA, 3TIAHO 3 SKUM
MOHSITTS «0C00a» — I1€ OKpeMa JIFOJIMHA, 1HIIUBIJ, JIIOWHA, 1110 MOCi-
Jla€ TIeBHE MEPBUHHE BUCOKE CTAHOBUIIE B CYCILIBCTBI, Y KOJEKTUBI
[4, c. 304]. [liz 0cOOHCTICTIO ® PO3YMI€THCS KOHKpETHa JIIOAWHA 3
norysity 1 KynbTypH, OCOOJMBOCTEH XapakTepy, IMOBEIIHKUA |5,
c. 685]. 3 HaBemeHOr0 MOXKHA JIWTH BUCHOBKY, IO MOHSTTS «0CO0a»
1 «OCOOUCTICTBY MEBHOI MIPOI0 30Irar0ThCs, MPUHAWMHI y Tiil 4ac-
THHI, IO 1 T€, ¥ 1HIIE TOHATTS CTOCYEThCS JIIOJMHM K KUBOI ICTOTH,
sKa Tocifiae TIeBHE Miclle B iepapxil )KMBUX opraHizMmiB. OIHaK cIix
HAroJIOCHUTH, IO 1€ HE TOTOXKHI MOHATTS, 1 KOXHE Ma€e CBii crienudi-
YHHI 3MICT, TIEBHUI YHIKaIbHUIA KOMIIOHEHT.

3Bakaroud Ha BHILECHABEJCHE Ta BPaXOBYIOUM MPOBENEHE IOCITi-
JOKEHHS I0JI0 CYTHOCTI JeiHilii 0COOMCTICTh B CYCIUIBHUX HAyKax,
MOJKHA 3POOUTH BHCHOBOK, IO MOHSTTSI «OCOOMCTICTB» € OUIbIN BJIa-
JIMM TIiJ1 9ac aHaji3y 3JI0YMHHOI TIOBEIIHKH JIFOJIMHU, TOMY 1[0 PO3KPH-
Bae 1i BHYTpIlIHI cBiT (MOTpeOU, MOTHBH, cOpsiMyBaHHsS Tomo). [Tix
OCOOMCTICTIO PO3YMIEThCS JIFOAMHA, SIKA YCBIJOMIIIOE CBOI Jii, 3/JaTHA
KEepPyBaTH BJIACHOIO MOBEIIHKOIO, 110 BUHUKAE 4Yepe3 BHYTPIIIHIO He-
OOXIiJHICTh, JaBaTH OI[IHKY HACJiJKaM MPUHHSATOrO PIIICHHS 1 BifAIO-
Bimatu 3a HUX. CIiJ] MOrOAUTHCH 3 TyMKoto A. @. 3emHChKOoro, 1110 BCi
JIIO/IM, SIK1 HaJliJIeH1 PO3BUHEHOIO CBiIOMICTIO 1 3/1aTHi KEPYBATH CBOEIO
MOBEJIIHKO0, € ocoducroctsamu [6, ¢. 54]. TepMiH 0COOUCTICTh PO3K-
pHBa€ yHiKallbHI Ta HETIOBTOPHI PHCH, SIKUMH KOHKpPETHa 0co0a BUPI3-
HSETBCSI cepe]] HIINX.

TakuMm YUHOM, MiXK aHATI30BAHUMH TIOHATTSIMH ICHYE TOHKA MEKa,
0 3YMOBJIFOE PO3ODKHICTH y 3aCTOCYBaHHI MOHSATH «0C00a» M «0CO-
OMCTICTD ITiJ] YaC BUBUECHHS 37I0YMHHOI TOBEIIHKY JTIOAUHU. J{j1s1 TOTO,
00 3pO3YMITH, SKHA 3MICT BKIAJAIOTh KPUMIHAJICTH B TIOHSTTS
«0c00a 3JI0YMHIID Ta «OCOOMCTICTh 3JIOUYMHIISD», CIIiJ] HABECTU y TIPO-
THUBAary BH3HAUEHHS KPUMIHOJNOTIB: 1) ocoba 3JI0YMHIIS SIK CHCTEMa
HETaTUBHUX COLIaTbHO 3HAUYILMX BIACTUBOCTEH, 3B’A3KIB 1 CTOCYHKIB
y MOEJHAHHI 13 30BHIIIHIMH yMOBaMU Ta OOCTaBUHAMH, II0 XapaKTe-
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PU3YIOTH JIIOJIMHY, BUHHY Y BUMHEHHI 370unHy [7, c. 29]; 2) ocoba
3JIOYMHIIS SIK CYKYITHICTh 1CTOTHUX 1 CTIMKHMX COIIQJIbHUX BJIaCTHBOC-
Tel 1 03HAK, COMIATFHO 3HAYYIIMX OIOMCHUXOJOTTYHUX OCOOIHMBOCTEH
iHIMBi/A, 5Ki, 00’ €KTHBHO PeaNi3yloulch y KOHKPETHOMY BUHHEHOMY
37I04MHI, HAJAIOTh BUMHEHOMY JISHHIO XapaKTepy CYCHiIbHOI Hebe3-
MEYHOCTI, @ BUHHIA Y HbOMY 0CO0i — BJIACTUBICTH CYCHIIBHOI HeOe3-
MEYHOCTI, y 3B’513KY 3 UMM BOHA 1 MPUTATYETHCS JIO BIIMOBINAILHOCTI,
nependayeHoi KpUMIHAIBHUM 3akoHOM [8, ¢. 63]; 3) ocoOucrictsh
3JI0YMHIIA SIK CYKYITHICTh COLiaNbHO-IeMOrpadiuHuX, ICUXOMOTTYHHX 1
MOpaJIbHUX XapaKTePUCTHK, TIEF UM 1HIIIOK MIpPOIO BJIACTHBUX JIHOJISM,
BUHHHUM Y 3JI0YMHHIN JisutbHOCTI [9, ¢. 53]; 4) 0COOMCTICTh 3JIOYMHIIS
SIK CUCTEMa COIiaJbHUX 1 MCUXONOTIYHUX SIKOCTEH, 10 yTBOPIOIOTH il
CYCHiJIbHYy HeOe3IeuHICTh, sika AeTepMiHye BUMHEHHS 310uuny [10,
c. 39]; 5) ocoOHCTICTh 3JIOUYMHIIS SK MOHSTTS, SIKE BH3HA4Ya€ OCi0, 110
BUMHUJIM 3JI0YMHHM, Ta SIKi XapaKTEePU3YIOThCS CYKYIHICTIO CTIMKHUX Ta
TTUOOKAX MOPATBHO-TICUXOJIOTIUYHHX JedopMariiii, TiEl0 4Yd iHILIOO
MIpOI0 MPUTAMaHHUX 0CO0aM, IO 3/{IMCHIOIOTh 3JI0YMHHY JiSUTBHICTh
a00 BUMHUIIM YMHUCHI TSDKKi 200 0COOJIMBO TSDKKI 3JI0YMHHU 1 Yepe3 Hasl-
BHICTh SIKWX BOHA HaOyBa€ BJIACTUBOCTEH CyCHiJIbHOI HEOE3MEeYHOCT,
[0 pealli3yeThCsl Y BUMHEHUX 310unHax [11, ¢. 103].

HacTynmHuM TOHATTSAM Yy pO3IIISIyBaHOMY CJIOBOCIONYYEHHI €
MOHSATTS «3JIOYMHEIbY». BUMHEHHSI CyCcHiIbHO HEOE3MEeYHOro IisTHHS
nependavae HasBHICTh Cy0’€KTa MOTO BUYMHEHHS, TOOTO 3JIOYMHIIS.
JlronuHa, siKa MOpyIIMIa HOPMH 3aKOHY PO KPUMiHAJbHY BiATOBi-
JalbHICTh, € aBTOPOM 3JI0YMHY, a 11 «CIpaBa» MepeTBOPIOE TPOMas-
HUHA Ha 3JIOYHHIIS.

OcCOoOHCTICTh 3JIOYMHIIA HEBIA €MHO IIOB’SI3aHA 13 3JI0YHMHOM,
akuii BoHa BuMHMIAa. CamMe MOMEHT BYMHEHHS 3JIOYMHY I[IKaBHUTbH
KpUMIHOJIOTiI0 (OJJHAK, SIK MPABWIIO, B Il Yyac BOHA € HEOCTYITHOIO
HayKOBOMY JIOCII/DKEHHIO). ToMy i 3amo0iraHHs 3JIOYMHHOCTI HE
MEHII BaXKJIIMBUM € Tipoliec GOpMyBaHHS 1 PO3BUTKY OCOOMCTOCTI.

CBitoMICTh 1 BOJIS BHU3HAUYAIOTh MOBEIIHKY JIOJUHH, I BUNHKH,
OCKUTBKH CBIIOMICTh 1 BOJISI JIIOAWHU BUSABIISIIOTHCS Y 3aTHOCTI yCBi-
JOMITIOBATH BUMHIOBAHE 1 CBiIOMO KepyBaTH CBOIMH AissMu. Tomy He
BHIIaIKOBO B KPHUMiHAIBHOMY IPaBi MMijl Yac po3rIIsAy MUTaHHS IOA0
oco0u, sika MiyIArae KpUMIiHAIbHINA BiJIIOBIIAIBHOCTI, 3pOOJIEHO aK-
LIEHT Ha il CBIZIOMICTH 1 BOJIIO SIK OCHOBHUX TICUXIYHUX (DYHKITIH.
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Sk 3a3nagac O. M. KocTeHKo, 3a BIIaCTUBOCTSIMH BOJII 1 CB1IOMO-
CT1 MOXHA BIJIPI3HUTH 3JIOUMHIIIB BiJl IHIIUX JIFOJCH, a TAKOXK PO3pi3-
HATH y (HopMyBaHHI 3JI04MHIA (HAKTOPH, MO (HOPMYIOTH KOMIUIEKC
CBaBOJII Ta UIFO3iil, TOOTO MPUYKMHMU 3JI0YMHHOCTI Ta (pakropwy, siki Ghop-
MYIOTh 1HIUBiyaJbHICTh BUSIBY BOJI 1 CBIZJOMOCTi 3JIOYMHIS, TOOTO
YMOBH, L0 CIIPHUSIOTH 37104WHHOCTI [12, c. 77].

Takum YMHOM, KPUMIHOJIOTiYHE BUBYEHHSI OCOOMCTOCTI 37104HH-
1S BKJIFOUAE B ce0e J[Ba BXKIIMBUX (DEHOMEHH, TaKl IK «OCOOUCTICTHY
(i1 ¢i3muHi, couianbHi, CUXOJOTTYHI BIACTHBOCTI) Ta «3JIOYMHEIb)
(pizmuna ocyaHa ocoba, sika y BU3BHAYEHOMY 3aKOHOM Billi MOpyLIHIIa
3aKOH NP0 KPUMiHAIbHY BiIMOBIAAIBHICTS).

3BEpPTAOUUCH JIO JIOPOOKY KPUMIHAJIICTIB, 3a3HAYMMO, 0 HA TyM-
ky H.I. KimiMeHKo, TOHATTSL 0cOOM SIK 00’€KTa KPUMIHATICTHYHOI i/1eH-
TUdiKaLii BiAPI3HIETHCS Bijl 3araJIbHOTO TOHATTS 0COOM B KPHUMIHO-
yorii Ta comionorii. /1o ineHTrdikaiiiHOT CTPYKTYpH OCOOU 3JTOYMH-
1151 HeoOXiTHO BKJIFOUATH TaKi CTOPOHH, SIK COIlialibHa CIPSIMOBAHICTh,
MICUXIYHUN CKJIaJI, TiJIECHA OpraHi3allis Ta MOBHUH amnapart. [Hpopma-
TUBHY CTPYKTYPY 0COOM MOXYTbh JIOTIOBHIOBATH Pi3HI BIAXMIJIEHHS B il
PO3BUTKY Ta CTaHi (SK MCHXIYHHMX BJIACTMBOCTEH, TaK i COMaTHYHOL
oprawnizarii) [13, c. 216].

Jlykameruu B. . ta CanrteBcbkuit M. B. mporonyBanu ocoOy
3JI0YMHIIS OMKCYBATH SIK COLIATbHO-010JIOTYHY CHCTEMY, BIaCTHBOC-
Ti 1 O3HAKH SKOI BiZJOOPaXKarOThCS B MaTepiabHOMY CEpPEIOBUII Ta
BHUKOPHUCTOBYIOTBCS JUTSI PO3KPHUTTS Ta PO3CIiAyBaHHs 37104MHIB. [0
TaKUX BJIACTHUBOCTEH aBTOPHW BiITHOCATH (i3W4uHi, O10JOTIYHI Ta COIi-
anbHi [14, c. 66].

Moskna norogutucs 3 nymkoro O. H. Konecundenka, sikuii BBa-
’KaB, 110 JI0 KOMIUIEKCY 03HaK OCOOH, SIK eIeMEHTY KPUMiHATICTHYHOT
XapaKTePUCTUKH, BKIIOYAIOTHCS BCi O3HAKH, SIKi MOXKYTh CIYTYBaTH
BHU3HAYEHHIO eEeKTUBHUX LUIAXIB T4 METO/IB BCTAHOBJICHHS, PO3IY-
Ky 1 BUKpUTTA 3MOYMHIS. YacTHHA 3 HUX Ma€ He TUTbKH KpUMiHaIIiC-
TUYHE 3HaYeHHS (HaNpHUKIa, MOMepeaHi CyAUMOCTi), aie i BayKIMBi
JUIS PO3KPUTTS 3JI04YMHY (HANpPHKIAJ, XUTPOINI 3JIOYMHII). 3MICT
BOTO €JIEMEHTY KPUMIHAJTICTUYHOI XapaKTePUCTHKH BU3HAYAETHCS
Ha0OpOM 03HAK 0co0H, crienuiYHUX AJIst OCi0, SKi BUMHSIOTH 37104H-
HU 1IOTO BHIY, 1 CYTTEBUX JUIS iX yCHIIHOTO po3ciimyBanHsa. Cuc-
TeéMa O3HAaK OCOOM 3JI0YMHIS BKIIOYA€E O3HAKH jAeMmorpadivHi, a Ta-
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KOK O3HaKW, fKi BioOpa)kaloThb OKpeMi MOpajbHi, ICHXOJOTiuHI
0COOJIMBOCTI (HAPUKIIAJA, PUCH XapakTepy) Tomlo [15, c. 40].

Po3rnsiHyTi HAaMM 03HAKH, 10 XapaKTEPU3YIOTh OCOOY 3JIOYMHIIS,
nepe0yBaloTh Y B3a€MO3B’SI3KY 1 B3a€MO3AJICKHOCTI, TIEBHOIO MipoOIO
BU3HAYAOTH ii COIiabHi ol i pa3oM 3 IHIIMMH € BUpIAILHUM (ak-
TOpOM y (popMyBaHHI MOPAJBHUX 1 MCUXOJOTIYHHUX SIKOCTEH ocoOmc-
TOCTI.

Takox Tpeba 3a3HAYUTH, IIO ITiJT YaC JAOCTIPKEHHS XapaKTepuc-
THKHA OCOOM 3JIOYMHII MAa€ 3HAYEHHS BHUIUIEHHS OCOOIMBOCTEH, SKi
MpHUTaMaHHI PI3HUM BHJaM 3JIOYMHIB. SIK MpHKIax, MO)KHa HABECTH
MEeBHI OCOOIUBOCTI XapaKTEPUCTHKH OCOOU: B 3JIOUYMHAX MPOTH 0e€3-
MEeKH BUPOOHMIITBA, CAMOBUILHOTO 3aJIMIICHHS BIHCHKOBOI YaCTHHU
abo micns cmyx0u; KoHTpaOaHJa HAPKOTUYHUX 3aC00iB, TICHXOTPOI-
HUX PEYOBHH, 1X aHAJIOTIB a00 MPEKypCOpiB; 3MOUMHIB y chepi OaHKiB-
ChKOI JIISUTBHOCTI, BUMAaraHHs, TIOB’SI3aHE 13 3aCTOCYBaHHSM HACHJIb-
CTBa HaJ OTepHiuM ToI1o [16].

Jst KpUMIiHATICTHYHOI XapaKTePUCTUKU 0Ci0, SKi BUMHSIIOTh Pi3-
Hi BH]JIU 3JI0YMHIB, BOXKJIMBE 3HAYCHHS MAaOTh JIaHi, 0 CTOCYIOThHCS
CTPYKTYPH OCOOMCTOCTI 3JI0UMHIIS (ColliaibHUX, (hi3UYHUX, Oionoriy-
HHX Ta ICUXOJIOTTYHUX SIKOCTEH ).

Byap-skuii yMHCHHME 3710YWH, SKIIO BiH IMPOrPaMy€ThCS Ta BUH-
HSIETLCSA 3a JOMOMOrOI0 3a3[ajierighb HaMIYeHHX Miil, € 3JI0YUHHOI0
aisutbHICTIO. O3HAK, SAKI OJHO3HAYHO XapaKTePHU3YIOTh OCOOMCTICTH
3JI0YMHI, He icHye. Ciiii BECTH MOBY PO IiJIBUIIICHUI PIBEHb Yac-
TOTH THX a00 IHIIUX HEraTMBHUX OCOOMCTICHHUX SKOCTEH, IO MAIOTh
MiCIle cepel] 0ci0, sIKi 3acy/KEHi 3a 3JI0YMHHY JISUTbHICTh IEBHOT Ka-
TEropii, CTOCOBHO 0Ci0 TaKOro K BIKY Ta COI[IQJILHOTO CTaHy, ajic He
3aCy/KEHUM, a00 3aCy/DKCHHUM 32 IHIII 3JI0YUHHU.

[IpoBencHe onmuTyBaHHSM 0Ci0, sSKi BiOyBalOTh MOKapaHHS 3a
3JIOYMHHY iSIbHICTh, 10 Ma€ O3HAaKH MpodeciiiHOi, BCTAHOBIEHO,
o 31 100 omuranmx oci0, 57 MOBIIOMHIH, IO IEPBUHHI HABUYKU
BUMHECHHSI KBAPTUPHUX KPAIDKOK Ta IaxpaicTBa OyJd HUMH PO3BH-
HYTI MiJ] BILIABOM I1HINMX 0OCi0 y MICIIsSIX 1m0o30aBiieHHs BoJIi. [HIi 3as-
BHJIY, 1[0 BOHU BXXE MaJId NIPOQECiiiHi 3I0HOCTI JIsi BUNHEHHS 3J10-
YUHIB, aJIeé BPAaxXOBYBaJlX 1 MOPaAM OLILII JTOCBIMUEHHX 3JIOYUHIIB
[17]. LlikaBuM Jaj1s XapaKTEPUCTUKU OCOOMCTOCTI mpodeciitHoro 3i10-
YUHIS € J0CHi/pKeHHs, mnposeneHe Enpinom CazepieHoM, sSKuN
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MPOCIIAKYBAB «3JIOUMHHY Kap €py» MPo¢eciHHOro 3I0UNHIA-KpaIis.
Lle 6yB cBOEpiAHMIT 3BIT 0COOH, siKa Masia 3a rieunMa moHaa 20 pokiB
TIOPEMHOI'0 CTaxy. YUeHUM Oy OTpUMaHi Taki pe3yJbTaTH: Mpo-
(heciiHMI 370YMHEIb, K 1 TPEICTABHUK IHIIOI JieranbHOI mpodecii,
Mae IeBHI HaBHYKM Ta 3HAHHS, SKI HA BIAMIHY BiJ IPEICTABHUKIB
JierajgbHUX Mpogeciii BUKOPUCTOBYE JUIsl TUIAHYBAHHSI T4 BUMHCHHS
3JIOYMHIB, a TAKOXK 30yTy BHKPAJICHOrO MaiiHa Ta YXWJICHHS BijJ ape-
mry. XapakTepHUMHU PUCAMH I[LOTO MPO(ECIHHOr0 3JI0UMHII-KpaIis
€ KOMYHIKaOeNbHICTh, 3yXBaJiCTh, KPACHOMOBCTBO. SIK MpEACTaBHUK
iHII01 NeranbHOi mpodecii, ycmimHui npodeciifHuil Kpaaiii Mae mes-
HUW aBTOPUTET Ta MOBAry B CBOEMY CEPEIOBHII, SKI BU3HAYAKOTHCS
HWOro 3J0YMHHUMH 3JIOHOCTSIMHU Ta HaBUYKAMH, HOro (piHAHCOBUM
CTaHOBHIIIEM, 3B’ SI3KaMH, ITOBEIIHKOIO Ta MpodeciiHuM A0CBiAOM. Y
MEKax CBOET COI[IaIbHOI TPYIH B OCOOM PO3BUBAETHCS MOYYTTS TOP-
JIOCTI 3a cBiif cran [18, ¢. 21].

HanauHsi kpuMiHATICTUYHOI XapaKTEPUCTUKH OCOOUCTOCTI 3acy-
JOKEHOTO JIO 11030aBJICHHS BOJII € YK€ BOKJIMBUM 3 MIPAKTHYHOI TOY-
KM 30py, X04Ya BUKIMKA€E MEBHI TPYIHOINI, sSKi 0OYMOBJIEHI TaKUMU
0oOCTaBMHAMH: TIOBEPXHEBUM XapaKTEpPOM HUHINIHBOT O]IiiHHOT
KpHUMIHAJIBHOI CTATUCTUKH, SIKa HEe BPaXOBY€E OCOOIMBOCTI XapakTepy
BUMHEHHS 3JI0YMHIB, HEIOCTATHHOIO ITOKA30BICTIO BHOIPKOBHX Hay-
KOBHX JOCTIIPKeHb, HEe BU3HAYEHHSM O3HAK MPO(ECIHHOI 3II0UMHHOL
JUSUTBHOCTI B KPUMIHAIBHHUX ITPOBAKEHHAX TOIIIO.

Cmig morogutuce 3 C. f. JlebeneBuM, kUil BBaXKae, 110 3I0YNH-
mi-mpodecioHaay Ta 3acyKeHi 10 M030aBjcHHS BOJI XapaKTepH3y-
FOTLCS THUMM 3K O3HAKaMH, IO ¥ OCOOMCTICTH 37104YMHIl B3aram. On-
HaK SIKOCTI 3aCyKEHHX [0 MM030aBJIeHHS BOJi, Ha JTyMKY BYECHOIO,
00TsKEH1, ypaXKeHl KPUMIHAJIBHICTIO Ta BUSBJISIOTHCS CHIIBHIIIIE caMe
B CTOPOHY 3HAaHHS 3JIOYMHHOTO CBITY, HOr0 «3aKOHIB-TIOHSTHY, Tpa-
JIMIIiH, 3BU4AiB 1 B KIHIICBOMY paXyHKY Ha MEPIIUH TUIaH BUCTYAIOTh
KpUMiHAJIBHUN JIOCBi, BMiHHS Tomio [19, c. 27-28].

BucnoBku. Orxe, MiJICYMOBYIOYM BUKJIAQJICHE, 3ayBaXXKUMO, IO
BHBYCHHS OCOOM 3JI0YMHIISI — 1€ OJHE 3 (DYHJIaMEHTAIbHUX IHUTAaHb
HAayK KpHMiHAJIBHOrO MpoQumo i y mepury uepry KpHUMiHOMOTI,
IOPUIIMYHOI Tcuxonorii Ta couionorii. Ha ceoroani mpobiemu oco-
OMCTOCTI 3JIOYMHIIL HA0YIH 0COOIMBOI aKTYa IbHOCTI, SIKa 3yMOBJICHA
HacaMIiepes TUM, 110 0€3 HayKOBOT'O Mi3HAHHS OCHOBHUX XapaKTepH-
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CTHK 0Ci0, SIKi BUNHSIOTH 3JI0YMHH, HEMOXIIMBO e()EeKTUBHO OOPOTHUCS
31 37I0YMHHICTIO Y 1IiJioMy. [HIIMMH cioBamH, ONTHMANBHO Ta edek-
TUBHO MPOTUCTOSTH TOMY UM iHIIOMY HETaTHBHOMY aHTHCYCILIBHO-
MY SIBUIILY MOXKJIMBO JIMIIE PO3YMIilOUH L€ SIBHILE, 3 OAHOTO OOKY, a, 3
HIIIOTO — PO3YMIIOYH TICUXOJIOTTYHY Ta (hi3i0JIOTIYHY MpoOIeMy y4da-
CTi JIIOJMHU B TUX YW IHIIMX aHTUTPOMAACHKUX Mpolecax, Mo CyKy-
IMHO YTBOPIOIOTH BIJMIOBIJIHE HETaTHBHE SBWIIE, a, HAcAMIIEPEH —
3JI0YHMHHICTB, Tpodeciiiny 3mounHHIcCTE. Came TOMY OCOOHCTICTBH
3JIOYMHIIS € KITI0YeM JJIsl PO3YMIiHHSI CYTHOCTI 3JI0YMHHOCTI Ta BUPO-
OJIeHHs 3aXO0/liB MPOTHUIT IILOMY CYCIUTBHO HEOE3MEYHOMY SIBUILLY.
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Kyselova M., Hetta P.

FORENSIC ASPECT OF INVESTIGATION
OF CONVICTED PERSON

The article addresses to the problematic issues of the forensic aspect of the
investigation of a convicted person for a certain term. The features of a convicted
person are analyzed, which allows law enforcement agencies to determine the causes
and conditions of the crime occurrence in general. The information about a
convicted person is classified and summarized. The problematic aspects of a term
usage, which is more successful in the analysis of human criminal behavior, are
revealed. The definition of terms "person”, "personality”, "identity of the offender”,
"personality of the offender”. Emphasis is placed on analyzing the relationship of the
offender’s personality with the crime committed by that offender.

It is emphasized that the forensic study of an offender’s personality allows to
identify the properties that are inherent to him as an active interaction subject with
the social environment. Criminologically important to the study of offender’s identity
is also that it allows to determine the causes and conditions of crime.

The logic of studying the offender’s identity is increasingly pressing for the
compilation and systematization of numerous data about this phenomenon, obtained
by various sciences, and first of all criminology and forensics. The offender’s identity
in criminology and forensics is a systemic scientific problem in the sense of involving
the study, investigation of the offender’s personality, criminal behavior, the
offender’s lifestyle, features of his or her social environment and relationships.
Human behavior is a holistic phenomenon that cannot be divided into separate
elements, such as sociological, biological, psychological, etc. This situation is due to
the fact that the concept of the offender’s personality is multifaceted, with a
pronounced interdisciplinary character. The vast majority of researchers emphasize
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that the study of the offender’s identity, traditionally referred to as criminology, is in
fact an interdisciplinary and complex study.

Key words: person, personality, offender’s identity, offender’s personality,
offender, convicted.
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HAYKOGUI KePIGHUK:
Torounncekuii O. M.,
JTIOKTOP TIearOTiYHUX HayK, mpodecop,
Axaziemist [lep>kaBHOI NeHITEHIIIapHOT c1y»x0H, M. UepHiri, YkpaiHa
OPT'AHIBALIS 3ATAJTBHOOCBITHBOI'O HABYAHHS
3ACY/’KEHHUX 10 ITO3BABJIEHHS BOJII, SIKI MAIOTH
OCOBJIMBOCTI IICUXOPIZUYHOI'O PO3BUTKY

YV cmammi posensinymo npoyec 3000ymms ocgimu 3acyOxceHuMuy, SKi Maiomo
0CoOIUBOCTE NCUXOPIZUYHO2O PO3BUMKY, K OOUH I3 YUHHUKIB, WO 6NIUBAE HA iX
yCniwte 8UNPABNIeHHs: A NOOATbULY Pecoyianizayito nicis 36invhenns. Ilpoananizo-
6aHo cneyudiky 3000ymms 0ceimu 3acyOdHCeHUMU 6 YCIMAHOBAX GUKOHAHHS NOKA-
Daib, WO 3YMOBIEHA HAAGHUMU OOMENICCHHAMU U PEXCUMHUMU 6uMo2amu. Busnaueno
POb ocgimu y cucmemi 3acodie 00CACHEHHs Memu peanizayii KPUMIHAIbHO20 NOKA-
DPanisl, GUCGIMLEHO NPOOREMAMUKY, WO CIIOCYEMbCA HAGYAHHS OOPOCIUX, CEPed SKUX
€ 100U 3 0CObIUBUMU NOMPEOAMU.

Knruosi cnoea: naguanms, 3aeanvHa cepedHs oceima, 3acyodiceni 00 no3oaes-
JIeHH3L 8071T, TIOOU 3 OCOONUBUMU NOMPEOAMU, BUNPABIEHHS, Pecoyianizayis, YCmMaHo-
6U BUKOHAHHS NOKAPAHb.

IMocTanoBka npo6JemMu. 3acyKeHi, sKi BiI0OYBalOTh OKapaHHs
y BUJI 11030aBJICHHS BOJIi, XapaKTEPU3YIOThCS HEOJIHOPIIHICTIO CKIIa-
Iy 3a BIKOM, PIBHEM OCBITH, JKUTTEBUM JIOCBIJIOM, COIiaIbHUMHU
3B’SI3KaMHU, KPUMIHOTCHHOIO 3apa)KCHICTIO, YCTAHOBKAMHM Ha CTaB-
JICHHSI JTO TIpalli Ta JUCIUILIIHU. BUTBIIICTh 3aCy/PKEHUX HE BUSBIISIIH
OakaHHs J00pe HaBYaTHCA B UIKOJ, HE MPOMYCKATH YPOKIB, KOJH
OyJu 11 MIKUIBHOTO BiKy. YCe 11 YCKIIAJHIOE MPOLEC 3aTydeHHs iX
JI0 HaBYAHHS JUIS 3100YTTS MEBHOT'O PIiBHSA OCBiTH. BomHouyac HaB-
YaHHsI TOKJIMKAaHE 3a0e3MeuyBaTH HE TUTbKH OTPUMAHHS Ta 3aCBOEHHS
3aCy/PKEHUMHM TICBHMX 3HaHb Ta BMiHb, ajie¢ 1 aKTUBHO BIIMBATH Ha
(hopMyBaHHsI CBITOTJISY 3aCYIKEHOT'0, HOTO MapajbHUX SKOCTEH, a
TakO)X BUXOBYBAaTH B HBHOTIO TOBary Ji0 MpaB, 3aKOHHUX IHTEPECIB,
YecTi W TiTHOCTI 1HIIUX TPOMAsiH. Y Ce 1€ 00YMOBIIIOE aKTyalbHICTh
PO3IJIsy MUTAHb, 110 MOB’sI3aH1 i3 OpPraHi3ailielo 3araibHOOCBITHLOT'O
HaBYaHHS 3aCy/KEHHUX B YCTAHOBAaX BUKOHAHHS IIOKAPAHb.
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AHai3 0CHOBHHMX TOCHiKeHb | myOJikaniid. 3a gacu He3zaIex-
HOCTI YKpaiHM NUTaHHS OCBITH 3aCy/XKCHHX B YCTAaHOBaX BUKOHAHHSI
MOKapaHb PO3MIIAIATIOCS BEITUKOK KUIBKICTIO JIOCIIIHUKIB, TAKUX SIK
O.T.Kon6, M.C.Ily3supsoB, K. A. AstyxoB, . C. flkogelp,
C. B. XyropHa Ta iH. BapTo 3a3HaunTH, 110 BCI BOHKU OJTHOCTAlHO BKa-
3yBaJlil Ha POJb, Ky Bifirpae OCBiTa B MPOLECi BUIIPABICHHS 3acy-
JDKeHOro. BUCBITIIIOBaNIM MPaBOBI HOPMH, IO PETIAMEHTYIOTh OpraHi-
3allif0  HABYaHHS 3aCy/DKCHUX J10 T1o30aBieHHs Bojii. Tak,
C. B. XyropHa 10 0CHOBHUX 37100yTKiB BiHecna (GOpMyBaHHS B 3aKO-
HOJIABCTB1 HOBOT'O BU3HAUCHHSI MOHSATTS «HABYAHHS OCI0 3aCyIKEHUX
JI0 T1030aBJICHHS BOJII», i IKUM PO3yMi€ mepeadadeHuil 3aKOHO 1aB-
CTBOM TPO OCBITY Ta KpUMiHAJILHO-BUKOHABYMM 3aKOHOJABCTBOM I10-
PSIOK HAJaHHS OCBITHIX TIOCIYT 0cO0aM, 0 YTPHUMYIOTHCS B TIEHITEH-
miapHux ycraHoBax [8, c.4-9]. Inmmii mociimHuK 1iei mpoGiiemu
M. C. I1y3upb0oB CTBEpPIKY€E, 110 CTABJICHHS 3aCyIKEHOr0 IO HaBUaH-
Hs1 BiZloOpakae 3MiHM HOTO HEraTHBHUX YCTAHOBOK B MO3UTHBHHM OiK.
[pouec 3100yTTS OCBITH 3aCyIKEHUM BILUTUBAE Ha (pOpMyBaHHS MO3U-
THUBHOI ocobucTocTi. HaBuaHHS B MeHITEHIIapHUX YCTaHOBAX, Ha HOT0
IYMKY, € HEOOXiZIHUM He JIMIIe SIK OAMH i3 3aco0iB BUIIPaBICHHS Ta
pecorriamizaliii 3acy/KEHOro, aje BHCTYIAE 1 K OJ[HA i3 COIiaIbHUX
noTped 3acyIKEeHOro Micis 3BUIbHEHHS |5, c. 214].

Buninennsi He BMpilIeHMX paHille YACTHH 3arajbHOI Mpo-
OsleMu. AHaJli3 HayKOBHX IyOJiKalliii JO3BOJISIE KOHCTATyBaTH, IO
X04a HAYKOBIi y CBOIX Mparsix i TOPKAIKCS MPaBOBOI periaMeHTarlii
OCBITHU 3aCy/DKEHHUX, yC€ 1€ MalTh MiCI[¢ TPOOIEMH, SKi IOCTAIOTh B
OCBITHBOMY TIPOCTOPi Y 3B’SI3KY 3 T00YIOBOIO iH()OPMAIIHHOTO CyC-
MMUIBCTBA, 3MIHOIO CTaBJIEHHS OO JIOOEH 3 OOMEXEHHUMH MOXKIIMBOC-
TSAMH, a TAKOX 70 3a0€3MEUCHHs BUPIIICHHS 1HAMUBITyaJIbHUX OCBIT-
HiX Mpo0IeM KOHKPETHOTO 3aCyI>KEHOTO.

Merta cTatTi — aHani3 mporecy 3A00yTTsI OCBITH 3aCyIKEHHMH B
yCTaHOBAaX BUKOHAHHS MMOKapaHb Ta BU3HAYCHHS HUISXIB MOKPALICHHS
JIOCTYITHOCTI HaBYaHHS JUIS 3aCY/XKCHHUX, SKi MalOTh OOMEXKEHI MOXK-
JIUBOCTI, TIOB’s13aHi1 3 0COOJIMBOCTSIMHU IICUXO()i3UIHOIO PO3BUTKY.

Bukiaxg ocHoBHOro Martepiany AociaitkeHHsi. Y Hal[iOHaJIbHO-
My 3aKOHOJIaBCTRBI IMPaBO JIIOJMHKU Ha OCBITYy 3akpimieHo B KoHcTu-
Tyuii Ykpainu (ct. 53), 3akoni Ykpainu «IIpo ocity» (ct. 3) Ta iH-
KX HOPMATHUBHUX JoKyMeHTax. OCBiTa € OJHUM i3 HaWJaBHINIUX
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COIlliaJIbHUX IHCTUTYTIB, 110 3YMOBJICHO OTpeOaMU CYCHUIbCTBA BijI-
TBOPIOBATH Ta MEpelaBaTH 3HAHHS, BMIHHS, HABUYKHU JUIsl BUPIILICHHS
PI3HUX BHJIIB MPOOJIEM, IO CTOATH TIEPEJT JIOACTBOM [6].

BignoBigHo g0 monokeHh KpuMiHAIBHO-BUKOHABYOTO KOICKCY
Ykpainu OJHUM 3 OCHOBHHMX 3aBJIaHb, 1[0 MOCTAIOTh Yy TPOIECI BUKO-
HaHHS KPUMIHAJBHOIO TOKApaHHS y BHIJISAI M030aBJIEHHS BOMi, €
CTBOPEHHSI YMOB /ISl BUTIPABJICHHsI 3aCy/DKEHUX Ta 3armoOiraHHs BUM-
HEHHIO HUMH HOBHMX 3JIOYHHIB, IJTOTOBKA JI0 IMOJAIBLIIOI pecolliaiza-
1ii micis 3BiTbHEHHS. [0 OCHOBHMX CIIOCOOIB JOCATHEHHS IMX 3aBJaHb
BIZTHOCAThL OCBiTY. OCKIJIbKA caMe TIJIBUIIEHHS OCBITHHOI'O PIBHS BH-
CTyMae sIK BarOMUH YAHHUK, 1110 3MEHILYE PU3HK PELUIUBY 3JI0YHHIB Ta
BU3HAETHCS OJIHIEIO 3 TIEPEIYMOB pecolliaiizaiii ocoou [3, c. 84].

PiBenb 3m0uMHHOCTI B YKpaiHi Mae JOCHTh BHCOKI MOKa3HUKH
4yepe3 HecTaOUIbHUN BHYTPIIIHBOMOMITHYHHUHA Ta €KOHOMIYHUH CTaH
kpaiau. [lokapanHsi sik ¢opma Jep>KaBHOTO MPUMYCY 32 CKOEHHH
3JI0YMH CTaBUTH MepeA COOOI0 BUIIPABHY METY, MOKJIAAAaI0UYMCh Ha
TICUXOJIOTTYHMI Ta BUXOBHHI BIUTMB Ha 3acy/KeHUX. Brucokuii moka-
3HUK PelHIUBY 3JI0YMHHOCTI 3MYIIy€ 3aMUCIUTUCH Haj eeKTUBHIC-
TIO CHCTEMH BHMKOHAaHHS KpPUMIHAIBHHX IOKapaHb. Taka CHTyais
CIpUYMHEHa MpoOJieMaMH, 10 BUHUKAIOTh Y 3aCyIDKEHUX MICIs Bil-
OyBaHHS TMOKapaHHS Yepe3 HECIPOMOXHICTh MOBHOI pecoliaizalii
0CO0H B CYCIIUIBCTBI, [0 CIPUYMHEHO HU3BKUM DiBHEM OCBIYE€HOCTi
0ci0, AKi BUXOAATH 3 MICIb [1030aBIeHHS BOIi [5].

3aralbHOOCBITHE HaBYaHHS OCi0 3aCy/PKEHHX 10 TO30aBIICHHS
BOJIi BUCTYTIA€ OJHUM 3 OCHOBHHUX 3aXOJ[iB BUIIPABIICHHS 3aCy/KEHIX
(ct. 6 KBK Ykpainu) Ta Mae jJyxe BaXJIMBE 3HAYCHHS, PO3BUBAIOYU
KpYro3ip Ta MO3WTHBHO BIUIMBAIOYX Ha BiTHOBJIEHHS iX SIK TOBHOIpa-
BHUX WICHIB CYCIUIBCTBA MICIIS 3BUIbHEHHS.

[Ipore HaBYAILHUIT TIPOIIEC Y 3aKJIajlaX OCBITH B MEHITCHIIAPHUX
yCTaHOBaX 3HAYHUM UYUHOM BiAPI3HAETHCS BiJ TOTO HABYAIBHOTO
MpoIIecy, SIKUM HOro 3BUKIX OauyuTH Ha BOIi. Lle BUKIMKAaHO THUM, IO
MpoIIeC OCBITH B TEHITEHIIAPHUX YCTAHOBaxX BiIOYyBaeThCS 3 ypaxy-
BaHHSIM BCTaHOBJIGHOTO PEXHMY BiOYBaHHsS KpPHMIHAJIBHUX ITOKa-
paHb Ta B yMOBaXxX yCTaHOB 3aKpHuTOro tumy [1, c. 7-8].

Bignosiguo 10 4. 2 c1. 125 KBK Ykpainu ocobam, mo 6axaroTh
MiIBUIIMTH CBill 3arajdbHOOCBITHIM piBEHb, HE3AIEKHO BiA BIKY,
CTBOPIOIOTHCS YMOBH JUISI CAMOOCBITH, HAJa€ThCS MOXKIIUBICTh HaB-
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YaHHS B 3aTaIbHOOCBITHIX HaBYaJIbHUX 3aKJIaJlaX yCTAHOB BUKOHAHHS
noKapaHb. Y MEHITEHIIapHUX YCTaHOBaX CTBOPIOIOTHCS 3araibHOOC-
BiTHI HaBYaJbHI 3aKJIaJi TPHOX CTYNEHIB: MEPIINHA CTYMiHb — MMOYaT-
koBa mkoia (1—4 kjmacu), Opyruil cTymiHb — OCHOBHa mikoia (5-9
KJIaCH), TPETii crymiHb — ctapiia mkona (10-11 kmacu). A juis THX
3aCy/PKEHHMX, XTO HE Ma€ MOYJIMBOCTI HABYATHCS B IIKOJIAX 3 JIEHHOIO
¢dopmoro HaBuaHHS, QYHKIiOHYIOTh BewipHi mkonu [I-III crynens.
HaBuanpHO-BUXOBHMI TIpollec Y 3arajibHOOCBITHIX 3aKiazax MOXe
3IIACHIOBATHUCS SIK 3a TPYIIOBOIO, TAK 1 3a IHAMBIIYyaIbHOIO (hOopMaMu
HaB4aHHS (cT. 13 3akony Ykpainu «[Ipo 3aranbpHy cepemHio OCBITY»).

3acymKeHi, ikl HaBYAIOThCS B IIKONAX, 3a0€3MEUYIOThCS MiIpyY-
HUKaMH, 30LIMTAMH Ta MACBMOBUM MpUIaIsM y 0e30MIaTHOMY Mo-
psaky. KoHTponb 3a BigBiAyBaHHSM IIKOIU 3aCyIKEHUMH 3I1HCHIO-
€ThCS HAYaJIbHUKOM BIJUIUICHHS COIIAJIbHO-TICUXOJIOTTYHOI CITY)KOu
a0o0 BIAMOBIIHUM BUXOBaTeneM [4].

3aKOHOAABCTBOM BCTAHOBJICHO, 1[0 MPUAMAaHHS 3aCyDKEHHX 10
3aKJIaJly OCBITH 3JIIHCHIOETHCS Ha MiJICTaBi Oa)KaHHs, OCOOMCTOT 3asBU
1 HAsSBHUX JIOKYMEHTIB — CBIJIOIITBA NP0 0a30BY, 3arajbHY CEPEIHIO
ocBiTy abo Tabemns yCHiIIHOCTI MPo 3aKiHUYEHHsI BIAMOBIAHOIO KIIACy,
a B pas3i iX BiJICYTHOCTI — HA OCHOBI aTecTallii, IPOBEIECHOT BiNOBII-
HO 10 «[lonoxeHHs Mpo 3arajibHOOCBITHINM HaBYAIBHUIA 3aKiasy. 3a-
paxyBaHHS Y4HIB J0 BiANOBIAHUX KIACiB MPOBOJMUTHCS, K MPaBUIIO,
JI0 TIOYaTKy HaBYAIBHOI'O POKY 32 CHUILHUM HAKa30M JAWPEKTOpa 3a-
KJla/ly cepelHbOi OCBITH Ta HayaJbHUKA yCTaHOBU. Tak camo sK i Ha
Boi, B YBII 3akiiaj OCBITH mpallloe 3a 3araJlbHUMH HaBYAJIbHUMHU
nporpaMaMi i poOOYMMH TUTaHAMH, TOCIOHMKAMHM, MiJpyYHHKAMH.
Po3kmaz 3aHTh, CTPYKTYpa HABYAILHOTO POKY, pPeKHUM POOOTH CKiIa-
JAOThCS BIATOBIHO 10 OCOOJUBOCTEH yTPUMYBaHHS 3aCyJKCHHX B
ycTaHoBi. HaB4aHHsS y BHIyCKHHMX KJacax IIKOJIH 3aBEPIIyETHCS
JIeP’)KaBHOIO TIJICYMKOBOIO aTectaiiero. Yac MpoBeINeHHS 3aHATH Y
3arajlbHOOCBITHIX 3aKJIaZiax BU3HAYAEThCs po3mopsakoM nHs. Ha me-
pioa MpOXOKEeHHS iICUTIB, JAepKaBHOI MiJCYMKOBOI aTecTalii 3acy-
JDKEHI 3BUIBHSIIOTHCS BiJI POOOTH Ha CTPOK, nepeadadeHuil 3aKOHO-
JIaBCTBOM. 3apo0iTHa IulaTa Ha Led 4yac iM HE HapaxOBYEThCH,
XapuyBaHHSI HaJa€ThCsl OE30MIATHO. SIKIIO 3aCy/PKEHHH Mae 3BiJib-
HUTHCS BiJ] BiIOyBaHHS MOKapaHHs, HOMY J03BOJSIETCS MPOXOIUTH
MiZICYMKOBY aTeCTaIlilo JOCTPOKOBO [4].
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3a pe3ysbTaTaMu HaBYaHHS BHUJIAETHCS BIJMOBIIHUN JiepKaBHUI
JOKyMeHT (Tabesb, CBIIOITBO, aTECTaT, JIOBi/IKa) 3arajJbHOIPUIHSTO-
ro 3paska [4].

Te, mo nepxaBa NMPUALISE yBary peajizallil mpaBa 3acyKEHUX
Ha OCBITY CBIAYMTH MMPO TYMaHi3allil0 CHCTEMH BUKOHAHHS ITOKapaHb.
AJe He3BaXkaloUM Ha BAXKJIMBICTH OCBITH B JOCATHEHHI LN KpUMi-
HAJIBHO-BUKOHABYOI MOJITHKH, AOCTYITHOCTI HABUAHHS JJIS 3acyDKe-
HHX, SKI MalOTh OOMEXEHI MOXKIHUBOCTI, TIOB’s13aH1 3 0COOIUBOCTIMHU
NCUX0(i3UYHOTO PO3BUTKY, IPUAUIIETHCS MaJIO YBar SIK B MIPaKTHY-
HOMY IUIaHi, TaK 1 B HAYKOBUX poOOTax. AJpKe AJsl TaKHX 3acyllKe-
HUX TIOBUHHI OYTH CTBOPEHi YMOBH, KOJIH CTOCOBHO HHX 3aCTOCOBY-
IOTBCSI OCOOMCTICHO OPIEHTOBAaHI METOAN HaBYAHHS 3 YpaXyBaHHAM iX
IHAMBIyaIbHUX OCOOJIMBOCTEH HABYAIbHO-ITI3HABAJILHOI JIsIIBHOCTI
(Konueniiiss po3BuTKy iHKIIO3WBHOT ocBiTH. Hakaz MOH Big
01.10.2010 Ne 912).

[IpobGsiemu, 1110 MOB’s3aHi 3 HABYAHHSAM IMX OCi0, MOJIATAIOTH Y
TOMY, 110 BUNTE1 TOBHHHI MepepoOIATH il HUX HaBUAIBHUH TIaH,
PO3KJIAJl 3aHATh, PO3POOJISATH OKPEMO HABYALHO-METOAMYHI MaTepi-
aJIi, 3HAXOJMTH Yac JIsl IHAUBIyaIbHUX 3aHATh.

BignosimHo 1m0 ganux Jlep»kaBHOI KpUMIHAJIBHO-BHKOHABYOL
ciyx6u, cranoM Ha 5 ciuag 2019 poky, 3araJlbHOOCBITHE HAaBYaHHS
npoBoauTkCs pu 108 ycTaHOBax 3aKpUTOTO TUITY, B TOMY 4ucii B 30
yCTaHOBaX BUKOHAHHS MOKapaHb Ta CIIJUUX 130J1ATOpax, 75 BUMpaB-
HUX KOJIOHISIX Ta 3 BMXOBHHUX KOJIOHIAX. 3a mizcymkamu | cemectpy
2018-2019 HaBYaIBHOI'O POKY B YCTaHOBaX BUKOHaHHA MOKapaHb J0
3araJbHOOCBITHBLOTO HABUaHHS 3aiTyueHo 4 576 3acympkeHux [7].

Bonnowac ocBita ocib 3 ocobiauBrUMHU OTpebaMH HE BKA3Y€EThCS
SK OAWH 3 TMpiopuTeriB AisuibHOCTI Jlep>kaBHOI KpUMiHAJIBHO-
BHUKOHABUOI CITy0U Y KpaiHH.

VYdeni B rany3i KpUMiHaJIbHO-BUKOHABUOTO TIpaBa, KpiM Hemoi-
KiB (TakuXx sK: cinaOke (iHaHCYBaHHS JUIsl OHOBJIEHHS! HABYaJIbHOT Ji-
TepaTypH, HENOCTaTHE 3a0e3leueHHS TEeXHIYHUMH 3aco0amu, Hello-
CTaTHS KUIbKICTh HaBUAJIbHUX KaOlHETIB), BKazaHUX MiHICTEPCTBOM
tocTullii YkpaiHu, BUAUISIOTH 1€ HU3KY NPOOJIEMHUX aCIEKTiB: He-
OakaHHS HAaBYATHCh Cepell CaMHX 3aCyKEHUX, HETOCKOHAIIICT HOp-
MaTHBHOI 0a3W, BIACYTHICTh y 3aKOHOJABCTBI KpaiHM KOHKPETHHX
BKa3iBOK Ha CIOCi0O OTpUMaHHS OCBITH, OCKLIBKH HalllOHAJIbHE 3aKO-
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HOJJABCTBO MPO OCBiTy Ta KpHMiHaIbHO-BUKOHABYMH KOAEKC YKpai-
HU BKa3yIOTh JIMIIEC Ha BUAU W (OPMU OTPUMAHHS OCBITH B TEHITEH-
HiapHUX yCTaHOBaX, HE BKa3ylOYH Ha KOHKPETHI CTIOCOOM OTpUMAaHHs
OCBITH, HEIOCTAaTHS NpodeciiiHa MiAroTOBKAa MeIarorivyHoro CKiamy,
3BaKalouu Ha crienu]iky BUKIAaJaHHA B MEHITEHIIapHUX YCTaHOBaX
[2,c.215].

[Mpy npOMy TPOIO3HILIT 100 TOKPAIICHHS CHTYAIlil 3 HaJaHHSIM
OCBITH 3aCy/DKEHUM 3 OCOOJIMBUMH MOTpedbaMu Maiike He HaJXOsiTh, a
MpOAHATI3YyBaBIIM JIITEpaTypy CTae 3po3yMijio, IO Oifbllla YacTUHA
HAYKOBHX POOIT MPUCBSYCHA OKPEMUM aCIIEKTaM OCBITU 3aCy/DKEHHUX,
10 CTOCYIOTBCS. METO/IIB MPOBE/ICHHS COIIAJIbHO-ITEIArOriYHOT pOOOTH,
ii popm. BomHouac HemOCTATHBO MPOCTEKYETHCSI MOKIMBICTH 00Mal-
HaHHS KOMIT FOTEpHUMH KJlacamu, 3acobamu [HTepHeTY, eleKTPOHHUMU
MiIpyYHUKaMHU 3arajbHOOCBITHIX IIKUT YCTAHOB BUKOHAHHS TIOKAPaHb.
JloriuHo, 110 3aCy/PKeHi, SIKi MatOTh OCOOIMBOCTI MCUXO0(]i3UYHOro PO3-
BUTKY, sIK 1 BC1 IHIIIi, TOBUHHI TAKOXX MaTH JIOCTYII /IO HABYAHHSI.

BucnoBku. [IpoBesicHe TeopeTnyHe JAOCHIHKCHHS CBIIYUTH MPO
Te, 10 MUTaHHA OpTaHi3alil 3arajJbHOOCBITHROIO HaBYaHHS 3aCyIKe-
HUX, SIKi MalOTh OCOOJUBOCTI MCHXO(]I3UYHOTO PO3BUTKY, MOTpeOye
nokpaieHas. OcBiTa TakMX 3acyDKCHHX B YCTaHOBaX BHUKOHAHHS
MoKapaHb Mae BifnoBigatu KoHBeHIIIT mpo mpaBa JitoJiei 3 iHBaJIiIHI-
ctio (2006), 3akony Ykpaiau «IIpo ocBity» (2017). [Ins nokpaieH-
HSl CTaHy HaJaHHS OCBITH B MEHITEHIIapHUX YCTaHOBaX Jep)KaBHi
THCTUTYIIi1 TOBHHHI:

1. Po3BuBaTH CHiIbHY HAYKOBY Ta OCBITHIO AiSUTBHICTB, CIIPHUATH
PO3BHUTKY Ta BIPOBaJDKEHHIO CydacHHX (opM HaBYaHHS JIOJCH 3
0COOJIMBUMH TOTpe0aMH B HAaBYAJIBLHUH MpOIEC 3aKIadiB OCBITH ycC-
TAHOB BUKOHAHHS MTOKAPaHb.

2. BukopucTtoByBaTH HOBITHI €IEKTPOHHI TEXHOJOTI] B HaBYAIIb-
HOMY TPOIIeCi 3aKIa/[iB OCBITH YCTAaHOB BUKOHAHHSI TOKAPaHb.

3. BHecTH 3MiHM /10 YMHHOTO 3aKOHOAABCTBA 3 METOI0 HaJlaHHS
3aCy/KEHUM, SIKI MalOTh OCOOJIMBI MOTPEOH, B MICIAX 1030aBICHHS
BOJIi OCTYN A0 OCBiTHIX mociyr. Hacammepen ne crocyerses 1. 10
[opsinky opranizamii HaBYaHHS Y 3arajJbHOOCBITHIX HaBYaJIbHHX 3a-
KJaiaX MpH BUNPABHUX KOJIOHISX Ta CIIMYMX i30JSATOpax, M0 Hale-
xatb 110 chepu ynpaiinHa [ep:kaBHoI neHiTeHIIapHOT cy)0u Y-
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paiHu, B SKOMY Ma€ OyTH YiTKO MpoMHcaHa KaTeropis JoaeH 3 0co0-
JIUBUMHU TIOTPEOaMH.

[epcriekTHBOIO MOAANBIINX HAYKOBHX PO3BIJIOK € JOCIIKCHHS
3aKOHOJIAaBCTBA y chepi 3M00yTTS 3aCyKSHUMH BHUIIIOI OCBITH Ta BH-
POOJICHHST MPOMO3MIIIKA M0JI0 HAJAHHSI TaKOi MOMJIMBOCTI JIFOJISAM 3
0COOJIMBUMH MOTPEOAMH.
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Stron 1.

ORGANIZATION OF CONVICTS’ WITH SPECIAL NEEDS
SECONDARY EDUCATION PROCESS

The article deals with the process of secondary education of convicts with
special needs, as one of the factors influencing their successful correction and
further re-socialization after release. The peculiarity of convicts’ studying process in
penal institutions, which is conditioned by the existing restrictions and regime
requirements, is considered. The role of education in the system of means of
achieving the goal of implementing criminal punishment is determined. The problems
concerning the education of adults among whom there are people with special needs
are highlighted.

Conducted theoretical research shows that the issue of organization of convicts’
with special needs secondary education process should be improved. The education
of such convicts in penal institutions should comply with the Convention on the
Rights of Persons with Disabilities (2006) and the Law of Ukraine “On Education”
(2017). In order to improve providing education in penal institutions, public
institutions should:

1. Develop joint scientific and educational activities, promote the development
and implementation of modern forms of education for people with special needs in
the educational process of educational institutions of penal institutions.

2. Use the latest electronic technologies while educational process of
educational institutions of penal institutions.

3. Amend current legislation in order to provide convicts with special needs
access to educational services in prisons. First of all, it concerns item 10 of the
Order of organization of training in general educational establishments at
correctional colonies and detention centers, which belong to the sphere of
management of the State Penitentiary Service of Ukraine, which should clearly state
the category of people with special needs.

The prospect of further scientific exploration is studying legislation in the field
of convicts’ getting higher education and the development of proposals for providing
this opportunity to people with special needs.

Key words: education, general secondary education, convicts, people with
special needs, correction, re-socialization, penal institutions.
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EFFECT OF AMATEUR ORGANIZATIONS ON
CORRECTION PROCESS AND RE-SOCIALIZATION
OF PRISONERS

The article addresses to the influence of amateur organizations of convicts on
their involvement in socially useful activities and personal development. The
directions and tasks of amateur organizations activity of convicts and the role of
administration of penal institutions in creating conditions necessary for support of
convicts’ positive initiative are analyzed. Proposals to strengthen the role of amateur
organizations of convicts, taking into account foreign experience were made.

Key words: amateur organization, convicts, council of convicts’ collective,
convicts’ useful initiative, foreign experience.

Target setting. In prisons there are persons of different ages,
social status, social ties, interests, levels of criminality, and more.
Long term imprisonment leaves a mark on a person’s worldview,
needs, and admiration. Inability to organize and meaningfully spend
free time and leisure often causes unlawful behavior in prisons.
Amateur organizations of convicts are the fuse that allows to direct
the energy of convicts in a positive direction and contributes to the
development of their useful initiative, the formation of human
relationships in their environment, acquiring the necessary
knowledge, skills and abilities that contribute to further successful re-
socialization after release from sentences. At the same time,
sometimes in prisons there are rules of the so-called “other life”,
which predetermines the prejudiced attitude of some convicted
persons to participate in the work of amateur organizations, and
therefore the consideration of the problem of involving convicted
prisoners in the work of these organizations, both in the legal sphere
and in the moral one, is relevant enough and timely.
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Actual scientific researches and issues analysis. Research on
the work of amateur organizations of convicts, as a rule, was limited
to the analysis of the legal framework and found its reflection in the
publications of lawyers Bohatyrov 1H., Vasylevych V.V,
Dzhuzhi O.M., Kolb O.H. and others, as well as in scientific works of
teachers and psychologists, such as Karaman O.L., Kushnirova T.V.,
Tretiak O.S., Kharchenko S. Ya. and others. At the same time,
problems related to enhancing the role of amateur organizations in the
context of convicts® motivation and creating appropriate conditions
for the development of their useful initiative in order to correct and
re-socialize considering the opportunities of social-educational and
psychological service of penitentiary institutions and foreign
experience, have not found sufficient foundation.

Purpose setting. Consideration of legal regulation and
peculiarities of activity of amateur organizations sentenced in
penitentiary institutions considering domestic and foreign experience
and determination of their role in the process of correcting and re-
socialization of persons held in places of freedom.

The statement of basic materials. The analysis of scientific
publications devoted to amateur organizations of convicts showed
that amateur organizations of convicts in the territory of Ukraine
began to exist in Soviet times. According to Metlin D.H., establishing
correctional institutions and deployment of educational work with
prisoners in them, the sphere of manifestations of amateur activity of
the prisoners, which sometimes took various forms. [6, p. 163—164].

Describing the structure of these organizations, which began to
function in the 1950s, Metlin D.H. writes that: ‘“Amateur
organizations of those times were a kind of linear system built on
several levels. The internal order section, like other sections, was
formed and function at the level of the correctional institution
collective and the lower level - for the detachment collective. General
management of the organization of the section was carried out by the
deputy head of the correctional institution, who was engaged in issues
of regime compliance and operational work» [6, p. 166].

At the present stage, the legislation regulates that amateur
organizations of convicts are created in colonies for the purpose of
development in the prisoners of useful initiative, social activity,
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healthy interpersonal relationships, participation in solving issues of
work organization, training, rest, life, influence on development
useful social connections (Article 127 of the Criminal-Executive
Code of Ukraine) [3].

The legislator establishes rules that any participation in amateur
organizations is a voluntary affair of every convict, his socially useful
activity is encouraged by the administration of the colony and is taken
into account in determining the degree of his correction [4].

At the same time, tasks assigned to members of amateur convicts'
organizations include tasks such as: assisting prisoners in spiritual,
professional, and physical development; development of a useful
initiative of convicts; positive impact on the corrections of convicts;
participation in solving the issues of organization of work, life and
leisure of prisoners assistance to the administration of penitentiary
institutions in support of discipline and order, formation of healthy
relations between prisoners; providing social assistance to prisoners
and their families [5] .

All these tasks are not limited to the mentioned list. Amateur
organizations of convicts may have other goals that do not contradict
the tasks, procedures and conditions of execution of punishment. It
has been established that persons who have proven themselves
positive are included in amateur organizations in penitentiary
institutions. From among such convicts, councils are created for the
staff of the institution and branches of the social and psychological
service [10].

A whole procedure is provided in order for a convicted person to
become a member of the amateur organization. He must write an
application and submit it for consideration to the prisoners’ collective
council. Only after the decision of the council of the convicted staff is
included in the section in which he wishes to work [10].

The legislation provides a list of sections in which a convicted
person may be involved. These sections, whose activities should be
aimed at addressing issues related to the organization of the life of
prisoners, leisure, training, work, etc. are such as: amateur art; arts
and crafts; library (literary); spiritual and educational; sanitary-
household; educational; physical and sports; production, etc. [10].
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Given that juveniles prefer active recreation, creativity, sports,
communication by virtue of age characteristics, one of the types of
amateur work, it can be considered holding in the educational institutions
of the All-Ukrainian festival of amateur art "Red guelder rose".

According to the Ukrainian legislation, the council of convicts’
detachments is obliged to:

- develop activity of convicts, to organize execution of their
permanent and one-time assignments;

- assist the newly arrived convicts in the period of their adaptation
to the conditions of serving the sentence;

- promote the formation of legitimate behavior and prevention of
conflicts among convicts, to provide public assessment of violations
of prisoners of the established penitentiary regime;

- involve prisoners in amateur sections;

- analyze and direct the activity of units (teams) for the tasks
performance;

- analyze the work and direct the activities of the sections for the
implementation of planned activities;

- execute the decisions of the general meeting of members of
amateur organizations of convicted wards and the board of the
institution's staff [10].

However, in spite of the fact that the Regulations on amateur
organizations are stipulated in Ukraine, the main problem in
penitentiary institutions is the invariability of sections of amateur
organizations, the involvement and implementation of programs of
amateur sections only in formal form, the lack of qualified specialists
capable of creative approach to organizing educational activities, are
not employees of the penitentiary system.

At the same time, analysis of publications [2] and own experience
indicate that the criminal subculture, whose attributes are such social-
negative phenomena as: stratification, small informal groups with a
negative focus, nicknames, oaths, theft law and thievery traditions.
All this counteracts the establishment of normal work of amateur
organizations of convicts and prevents the recruitment of new
representatives to their ranks.

The experience of foreign countries can be interesting in terms of
solving these problems. So, in order to ensure a positive impact on
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juveniles in German prisons, in 1974 a form of re-socialization was
introduced, such as training for minors in order to organize their
leisure, solve everyday problems and displace social skills [14, p. 81].

As Muraviov K. notes, the conditions of detention of convicts are
quite free compared to the conditions of detention of prisoners in
domestic penitentiary institutions. If the convicted person has served
18 months of imprisonment, then he or she is entitled to leave, and if
he/she is a life sentence. Great importance is given to the
imprisonment of religious ceremonies for which there are no
restrictions. To maintain an appropriate detention regime, a system of
disciplinary action on prisoners, promotion measures, special security
measures is provided. Professional and general education, medical
services are also organized. In prisons in Germany the system of
social rehabilitation of prisoners is quite clear, much attention is paid
to the process of social adaptation of those released from serving
sentences” [7, p. 241].

Unlike in Germany, the penitentiary institutions in France “use a
progressive system of serving sentences, organize the work of
prisoners, professional and general education”. Among the major
defects in the penitentiary system in France are the “poor condition of
the buildings where convicts are held, the cruel treatment of convicted
prisoners and prison staff, the inability of prisoners to perform socially
useful work, and the low level and inaccessibility of school and
vocational education in penitentiary places that prevent individual
access to each of the prisoners by the administration» [7, p. 243].

In penitentiary institutions in Poland, in order to achieve a
positive outcome in terms of correcting prisoners and maximizing
their access to society, prisons were made open to public scrutiny and
to the enforcement of penalties in the Right to Every Day program
[12, p. 147].

In California (USA), convicts have regular access to training and
various correctional programs. The training of convicted firefighters is
very popular, as there are often fires in California. Each institution has
several dozen programs. Among the most "exotic" - underwater welding,
radio affairs (prisoners have their own radio waves), programming,
photography. The prisoners receive “credits” for their participation in the
programs, which allow them to shorten their term [13].
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In Norway, while in being in prison, convicts are required to lead
active lifestyles, such as study, community service, participation in
various programs and trainings to prepare for release and social
adaptation. All convicts must undergo sufficiently long courses in
understanding certain social concepts, such as intelligence, morality,
ethics, and pass exams in the following subjects: “Correct conflict
resolution”, “Stress and emotional tension”, “Literacy and
engagement with the social environment” etc. [11].

Conclusions. Development of useful initiative of convicts, their
social activity, healthy interpersonal relationships that do not
contradict the tasks, order and conditions of execution of punishments
are greatly facilitated by amateur organizations. Considering that
amateur organizations of convicts are entrusted with such important
functions as solving issues related to the organization of life, leisure,
training, work of prisoners, etc. to improve their work in penitentiary
institutions:

1) to develop active cooperation of penitentiary institutions with
governmental and non-governmental organizations, and involve them
in the creation of appropriate conditions and arrangement of the
sections (rooms, classes, workshops, sports grounds, etc.) to meet the
goals of specific amateur prisoners;

2) to activate effective incentives to engage convicts in amateur
organizations. Such incentives may be: interesting and useful
activities; points that will be considering when assessing the degree
of adjustment and the accrual of cash incentives; the opportunity to
obtain leave outside the penitentiary institution; protection against
convicts who have a negative orientation; attracting qualified
specialists to work with convicts, who are able to support and help the
convicts interestingly and professionally in the implementation of
their useful initiative;

3) to organize exhibitions of arts and crafts more often, as well as
amateur concerts, creative evenings, sports competitions, etc., in
order to demonstrate the achievements of members of amateur
organizations of convicts.
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Torounncokuii O. M., Ko3mo M. O.

BILIMB CAMOJISIIBHUX OPTAHI3ALIINA HA TPOLIEC
BUIIPABJIEHHSI TA PECOLIIAJIIBALIIT 3ACY TXKEHUX

Y emammi poszenanymo numarnns eniuey camoOisnvHol opeanizayii 3acy0iceHux
Ha 3a7y4eHHs iX 00 CYCNiIbHO KOPUCHOI OISIbHOCHI M PO36UMOK 0COOUCTOCIMI.
Busnaueno ocobnusocmi npagoeoco pesxcumy OiLIbHOCHI CAMOOIANbHOI Opeanizayii
3acy0dcenux 8 YCmaHosl UKoHauHs nokapaus. llpoananizoseano nanpsmu ma 3a-
60aHHSL OISLILHOCHI CAMOOISUIBHUX OP2AHI3AYILl 3ACYOANCEHUX Ma Polb AOMIHICmMpayii
YCMAHOBU BUKOHAHHA NOKAPAHb Y CMBOPEHHT YMO08, HeoOXiOHUX 05l niOMpUMKY no-
3umuenol iniyiamusu 3acyoxceHux. Bupobreno nponosuyii wodo nocunenns poii
CAMOOISTHUX OP2AHIZAYTIL 3ACYOACEHUX 3 YPAXYBAHHAM 3apYOidHcHO20 00C8idy. 3pob-
JIeHO BUCHOBKU NPO me, WO HA CAMOOIANbHI OpeaHizayii 3acyOdcenux NOKIA0eHO
MaKi 8axciusi QyHKYii, K UPIUIeH s NUMAHb, N0 S3AHUX 3 OPeaHi3ayicio noobymy,
003611171, HABUAHHS, NPAYT 3ACYOACEHUX MOWO, A MOMY O/l NOKPAWEeHHs ix pobomu
6 YCMaHo8ax GUKOHMAHHS NOKAPaHb Oadcano: 1) pozgueamu axmugHy chnignpayio
YCMAHO8 BUKOHAHHS NOKAPAHb 3 YPAO0BUMU U HEYPAO0BUMU OP2AHI3AYIAMU MA 3ATT)-
yamu ix 00 CMBOPEHHS HANEHCHUX YMO8 1 00nawmmysants micys pobomu cexyiu (Ki-
MHAmMu, K1acu, MatucmepHi, CROPMUSHI MAUOAHYUKY Mowjo) 0 peanizayii yinetl, ujo
cmosimy  neped  KOHKPemHUMU — CAMOOLLIbHUMU — OP2AHI3AYIAMU  3ACYOIHCCHUX;
2) 3a0ismu 0i€gi cmumynu Olis 3aAYYeHHsl 3ACYOACEHUX 00 YYaACmi 8 CaAMOOISIbHUX
opeanizayisx, came: yikasi ma KOpucHi 0 HUX 3axo0u, banu, wo 6yJoyms 8paxosy-
8amucs nio 4ac OYiHKU CMyNneHs GUNpasieHHs Ma HApaxy8aHHi 2poulo8o20 3d0X0-
YEHHS, MOJICTUBICIb OMPUMATHU BIONYCIMKY 3d MECI YCIMAHO8 GUKOHAHHS NOKAPAHY,
3axucm 6i0 3acy0dCceHux, AKi MAlomy He2amusHy CHPAMOBAHICIb, 3A1Y4eHHs 00 po-
6omu i3 3acy0dceHUMU K8ANIDIKOBAHUX (haxisyis, AKi CHPOMOICHI Yikaso ma npoghe-
iniyiamusu, 3) yacmiue OpeaHizo8ygamu  GUCMABKU  BUPODIE  OeKOPaAMUBHO-
NPUKIAOHO20 MUCTEYMBA, KOHYepmu Xy00XiCHbOI camoOisnbHOCMI, MBOPYI 8evopu,
CNOPMUBHI 3MALAHHS MOWO 3 MEMOI0 0eMOHCMPAayii 00CACHEeHb YleHi8 CamoOisib-
HUX OpeaHizayitl 3acy0diCeHuXx.

Knruosi cnosa: camodisnvra opeanizayis, 3acyodiceni, paoa KOIeKmugy 3acy-
0JICEHUX, KOPUCHA THIYiamuea 3acyodicenux, 3apyoiocrull 00ceio.
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IV. 3AT'AJIBHI IIMTAHHA
TA 3ABE3IHIEYEHHSA AIAJIBHOCTI
HEPCOHAJY

VIIK 343.81
DOI 10.32755/sjcriminal.2019.01.113
Hy3upsos M. C.,
JIOKTOp IOPUANYHMX HAYK, TOLEHT Kadeapn KpUMiHaIBHOTO,
KpHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOT1,
Axazemist [lep>kaBHOI NeHiTeHIIapHOT cyx0n, M. UepHiri, YkpaiHa;
KoBanenko B. O.,
cnyxad 351-0f HaBUaNbHOI Ipymy,
Axazemist [lep>kaBHOI NeHITEHIIIapHOT c1yx0H, M. UepHiri, Ykpaina
HLJISIXU ®OPMYBAHHSA CYCHLJIBHOI JIOBIPH
JIO TEP)KABHOI KPUMIHAJIBHO-BUKOHABUO1
CJYKBU YKPATHU

Y emammi sudineno xnouosi npobnemu, axi cmaomes Ha WISXYy GOpMyeanHs
cycninbHoi do8ipu 00 [lepacagHoi KpUMIHATbHO-8UKOHAGYOI cydcou Yrpainu ma
KOMNIEKC 3ax00168 wj0do ix nodonankus. Busnaueno, wo Henanexcruil pigeHv nio2o-
MOBKY NEPCOHANY, CMAH 3AXUWEHOCMI CYCRITbCMEA 6I0 3104UHHOCHI, KOPYMROGA-
HICMb NEPCOHALY, OOMPUMAHHA CLYHCOOBYAMU YUHHO20 3AKOHOOA6CMBA Md DI6eHb
BUKOHAHH CILYIICO0BUX 0008 SA3KI6 NPAMO 6NIUBAE HA Pi6eHb D0GIPU CYCNITbCmMEa 00
Jlepoicasnoi KpUMIHATbHO-8UKOHABUOT CyacOu YKpainu.

Knruosi cnosa: cycninoha dosipa, oyinka cycnitbcmsa, nepconan, Jlepcasna
KPUMIHATbHO-8UKOHABYA CLyoHcOa YKpainu, 6unpasui KoIoHIL.

I[ocTranoBka npodsemMu. PiBeHb JOBIpU 10 TIPaBOOXOPOHHOT CH-
CTEMH MPSIMO 3AJICKUTH Bil €EKTUBHOCTI pOOOTH MPABOOXOPOHHHUX
OprasiB, iX CTPYKTYpHHUX HiAPO3AUTIB Ta OKPEMHX CITyKOOBIIIB.

Ha cyuacHomy erami [lepkaBHa KpUMIiHAJILHO-BUKOHABYA CITYXK-
6a (mani — IKBC) Ykpainu Mae Ha MeTi Teplll 3a Bce BUIIpaBHY (yH-
KIIi0, Pe3yJAbTaTOM SIKOi Ma€ OyTH MOBEPHEHHS 70 CYCHUIbCTBA (i3u-
YHO Ta TICHXIYHO 37I0pOBOi, MPaBOCIYXHSIHOI JoAuHU. [lns
JOCSATHEHHS I1i€1 METH HEOOXiJHO, 00 CUCTeMa OpPTaHiB i YCTaHOB
BUKOHAHHS ITOKapaHb MIPAIOBaJIa 3JIar0KEHO, HE MOPYILIYIOUH Ipa-
BOBUX Ta eTMYHUX 3acal. [lintpuMka 3 OOKy CyCHUIbCTBA Bifirpae
BaYKJIUBY POJIb y CTaBIIEHHI CAMHX CIIIBPOOITHHUKIB J0 TOKJIAJIEHUX Ha
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HHX 000B’SI3KIB, TX MOTHBOBAHOCTI Ta CTaBJIEHHI O 3arajJlbHOI METH —
3HIKEHHS PiBHS 3JI0YMHHOCTI B JIEp)KaBi.

Beenenns B misubHicTh JIKBC VYkpaiHu mpuHIUIY TIaCHOCTI,
KPOKH JI0 POOOTH 3 IPOMAJICHKICTIO Mayid O TIiJABUINUTH PiBEHb JOBi-
pH Ta 3HUIIUTH CTEPEOTHIIH, SIKi 3AMUIIMINCH 1IE 3 PAIIHCHKUX Ya-
ciB. Hatomicth, OakaHOTO PE3yNIbTATy IOCATHYTO HE OYIIO.

AHaji3 ocTaHHiX AociimxkeHb i mydmikamiii. AHai3 HayKoOBOT
JiTepaTypH Jla€ MiJCTaBU BBa)kaTH, IO O3HAa4YeHa MpoOieMaTHKa €
MPEIMETOM JOCTIJKEHHS] HU3KUA BITYM3HSHUX YYECHHX, TOMY B I[ill
HAyKoBii myOmikamii MU CHHMpanucs Ha Mpali TakuX aBTOPIB, K
A.A. boea, T.B. Taspumox, O.A. [yxa, [.II. Kanasuos,
A.B. Kyb6aenko, O.C. IlporeBuu, B.M. CuaboB, M.M. SluummwH Ta iH.

dopmynroBanus meTH. [lonmsirae B oOrpyHTYBaHHI MPUYHH, MIO
3YMOBIIOIOTH HU3bKUH piBeHb A0Bipu 10 JAKBC Ykpainu Ta mpaBo-
OXOPOHHHX OpTaHiB, a TAKOXX BH3HAYCHHS MOMKJIMBHX HUISAXIB HOTO
MiZIBUIIEHHS B YMOBaX ChOTOJICHHS.

Buknaxg ocHoBHOro marepiany. 3a cydyacHHX YMOB pedopmy-
BaHHS (PO3BUTKY) MEHITEHIIaPHOI CUCTEMH Y KpaiHH MPIOPUTETHUM €
JOTPUMAaHHS B YCTAaHOBaX BHKOHAHHS MOKapaHb 3aKOHHOCTI Ta Ipa-
BOIIOPSAKY, 3a0€3MeUeHHsT HAIGKHOTO PiBHS MPOBEJCHHS COMLiaIbHO-
BHXOBHOI Ta TICHXOJIOTIYHOI pOOOTH, 110 Y B3a€MOIii CIIPSIMOBaHI Ha
OCTaTOYHY METYy MOKapaHHS — BUIPABJICHHS 0Ci0, SKi BUMHHIIH 3J10-
yiH. Peanizallis BUMOr, akTyaJIbHUX Ha HUHIITHHOMY €Talli JisUTbHOC-
1i JIKBC Ykpainu, notpedye CBiIOMOro Ta BiOBiaJbHOTO CTaB-
JIEHHSl TepPCOHaly N0 poOOTH Ha BCIX HampsMax, KOMIUIEKCHOTO
MiAXOAy 0 opraHizalii mpoimecy BigOyBaHHS MOKapaHHs, IO B3ae€-
MOIIOB’SI3aHO 31 CTABJICHHSIM CYCIILILCTBA JIO Ha3BAHOI CITYIKOH.

EdextuBHICT, BUKOHAHHS 3aBIaHb, BU3HaucHuUX mepen JAKBC
VYkpaiHu, nepeBaKHUM YHMHOM 3aJISKHUTh BiJl Pe3yJbTaTHBHOCTI U piB-
Hsl poOOTH OpraHiB 1 YCTaHOB BUKOHAHHS TOKapaHb. IMi/K MeHITeHITi-
apHOi cIyx0n Oe3rmocepeHbO 3aNeKUTh BiJl KaJpOBOTO MOTEHIIialy
OpraHiB i yCTAHOB BUKOHAHHS MOKapaHb: Bij MpogecioHanizMy, BMiH-
Hs TIPAI[iBHUKIB peati3oBYBaTH 3aBIaHHs, MOKJIAJeHI HA HUX JepiKa-
BOIO, MOPaJIBHHUX 1 OCOOMCTHX SIKOCTEH OCI0 PsIOBOTO Ta Hayallb-
HUIIBKOTO CKJIary, iX piBHS KyJIbTYpPH, 34aTHOCTI MPAIIOBATH 3 JIIOb-
MU TOIIO. TakuM YMHOM, MEPCOHANl OpPraHiB i YCTaHOB BHUKOHAHHS
nokapanp — 11e oonmuuus JIKBC Ykpaiuu [2, c. 2].
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Onniero 3 mepernoH st GOopMyBaHHS CyCHUIBHOI JOBIpH JIO TIHO-
PEMHOI CITY»KOH € Te, 1110, Ha BIIMIHY BIiJ| IHIIMX JICPKABHUX OPTaHiB
(opraniB HamioHanpHOi mominii, Cy[iB TOIIO), HE3HaYyHa YacTHHA
rpomajisH 00i3HAHI 13 Cy4aCHMM CTaHOM Ta 3aBJIAHHSIMH OpTaHiB i
YCTaHOB BUKOHAHHSI TOKAPaHb.

BuBueHHs1 3apyOiXKHOTO JOCBiAy 3acBimumiio, mo B €Bpomi Ta
CIIIA Bxe ckIaJIMCh OCHOBHI MOJIENi IPaBOOXOPOHHOT JisSUIBHOCTI, a
3HAYUTh, 1 MOJIENI JOBIpH CYCHUILCTBA JI0 OpraHiB modirii. Tak, €B-
porieficbka MOJIeIb JOBIpY (PYHKIIIOHYE B YMOBaX COIIaJIbHOI TePITH-
MOCTi, aMepUKaHChbKa — 3BEpHEHA 10 MPUHIMITIB 1 LIHHOCTEH colria-
JILHOI 1IGHTHYHOCTI 0COOMCTOCTI. IcCHYe 1 cXigHa MOJeNb JOBIpH 10
OpTaHiB MPaBOMOPSIJIKY, B SKill MPOCTEXKYEThCS CHCTEMa PEIiTiiHHIX
obmexeHb 1 Taby. B Ykpaini cboroani BinOyBaeThcs nporec pedop-
MYBaHHS IPaBOOXOPOHHOI CHCTEMH, II¢ HE CKIIAIaCh OCTaTOYHO MO-
JieTb BITHOCHH OpTaHiB MPaBOMOPSAAKY Ta TPOMaJSIHCHKOTO CYCITiIb-
CTBa, HE ICHY€E €JIMHOI MOJIEITi JIOBIpH.

Sk mpaBuiI0, AOBipa BU3HAYAETHCS B JOKYMEHTaX 1 mpodeciiHmx
KOJleKcax SIK MOpaJbHO-€THYHA MOJeNb MoBeAiHKH. Hampukman, oc-
HOBHUM KpPHUTEPIEM KOMIIETEHTHOCTI MOJIIEHCHKOr0 BBAXKAETHCS
edexTuBHE CIiKYBaHHS 13 HaceleHHAM (€BpONeNHCchKUil KoieKe mo-
Jiinercbkoi eTrku). lle mparmatnyHa MOJIENb JOBIpH, OCKIIBKH aK-
LIEHT POOUTHCS Ha JIOBIPI HACEICHHS SIK «OCHOBOIIOJIOXKHOMY KPHUTE-
pii OLIIHKH JiSTILHOCTI MPaBOOXOPOHHUX OpraHiBy [3, c. 2].

OnHak nmapamMeTpyd HOBOTO COLIaJbHOTO MOPSAKY 1 Oe3meku, mo-
B’s13aHi 3 JIOTIKOI0 MEPEKEBUX B3a€EMOJIIH, 10 CKJIAIAI0ThCS ChOTOJHI
B JICpPKaBi, KapJWHAIBHO BIJIPI3HIIOTHCS BiJl TOTO, IO Ma€ MicIe B
KpaiHax i3 PO3BHHEHOI0 JIEMOKpATi€l0 Ta eKOHOMiKOI. MexaHidHe
MEPEHECCHHsI JIOCBIy TaKuUX KpaiH MOXX€ MPHU3BECTH HE TUIBKU J0
MOpYIIEHb TPHUHIIUITY CIIPABEIIUBOCTI 1 TOJICPAHTHOCTI, & i HEraTHUB-
HO BIUIMHYTH Ha TPaauIii, MCHTANbHICTh HaceneHHs [2, c. 25].

VY 3akoni Ykpainm «[Ipo [lepkaBHYy KpHMiHaJbHO-BUKOHABUY
cyx0y Ykpainm» 1 Konekci npodeciitnoi ernku nepconany JJKBC
VYkpainu B3araii BiICYTHE TOHSATTS «IOBipa CYCIiIbCTBa». Y 3aKO-
HompoekTi «[Ipo meHiTeHIiapHy CHCTeMY» 1€ MOHSATTS TaKoX He
3’ ABIIAETHCS.

Hanpukmnan, y 3akoni Ykpainun «[lpo miminito» Bix 20.12.1990
POKY MOHSITTS «JIOBIpH CYCIUIBCTBa» He OyJIO 3aKpIiIIEHO, HATOMICTh
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9. 3 cr. 11 3akony VYkpainm «[Ipo Hamionamy mnomiuii» Bin
02.07.2015 poky nepenbauae, mo piBeHb JOBIPH HACEJICHHS 0 IOJi-
il € OCHOBHUM KPHUTEPIEM OLIHKK e(peKTHBHOCTI JiSUIBHOCTI OpTaHiB
1 migpo3ninie momimii [1].

VYpaxoByroun noiineidchkuii Ipukiaa, 0yno 6 JopedHo 3aKpinu-
TH TEPMIH JOBIpY HACEJICHHS 3aKOHOJIaBYO, SIK OJIMH 13 OCHOBHUX IiH-
CTPYMEHTIB JJOCATHEHHs 3aBaanb Ta niied JIKBC Ykpainu.

3HIKEHHS PIBHS JIOBIPU JI0 MMPAaBOOXOPOHHUX OPTaHiB (GopMye y
CYCHUTBCTBI aTMOC(epy CTpaxy, HEBIEBHEHOCTI B MaOyTHbOMY, BiJl-
YyTTS HE3aXUIICHOCTI. | HaBmaku, rmopara i JJoBipa JI0 MPaBOOXOPOH-
HUX OpTaHiB rpOMaJisiH € HEOAMIHHOIO YMOBOO e()eKTHBHOI IepKaBH,
O3HAKOI0 COLIaJbHO-MOTITHYHOTO Oyarononyqus. BigkpuTicTe Mae
OyTH TOJIOBHOIO YMOBOIO ()YHKIIIOHYBaHHsI Cy4acHOTO MTPaBOOXOPOH-
HOT'O OpraHy, o0 TPOMaasSHU Malll 3MOTY aHaji3yBaTH pealbHHM
CTaH pedell Ta HaJaBaTH 00 €KTUBHY OLIHKY AISUTBHOCTI JIEepKaBH Y
cepi Oesmeku.

3aranpHU iHAEKC AOBIpU JO MPAaBOOXOPOHHUX OpPTaHiB Ma€ BHU-
3Ha4YaTUCs 3 00OB’SI3KOBHM YpaxyBaHHSM DIiBHA JIATEHTHO!I 3JI0YHH-
HOCTi, OXOIUTIOBATH HE3asBIICHI 3JI0YMHM, HEBCTAHOBIICHI 3JIOYMHH,
KUIBKICTh CKapr Ha Jii MpaliBHHUKIB, pO3MillleHHs B 3aco0ax MacoBoi
iH(OpMAaIii KpUTHYIHUX MyOJTiKaii Mo AisUIbHICTH MPABOOXOPOHHHUX
OpraHiB, KiIbKOCTI BUMHEHUX TpaliBHUKAMH KPHUMIHAIBHUX MpPaBo-
MOPYIIEHb, KUIBKOCTI BYMHEHHX MpPalliBHUKAMU aJMIHICTPaTUBHUX
MPaBOMOPYIIEHb Ta JUCHUILUTIHAPHUX CTATHEHb, 3BEPHEHB IIOAO 3a-
XHCTY TIPaB Ta 3aKOHHHUX IHTEpECiB, OMUTYBaHb HEYPSJIOBHX OpraHi-
3alliil, ONUTYBaHb IPOMAJSH, SIKi IOTPANIIN Y cepy KPUMIHAIBHOTO
MPOBa/IKEHHSI.

Haromicts BH3HaueHHs i (opmamizallisi KpuUTepiiB OLIHIOBaHHS
edexTBHOCTI peaizamii colialbHOI Micii OKpEMHUMH ITPaBOOXOPOH-
HUMU OpraHaMi Ma€ 3AiHCHIOBATHCS 3 OOOB’SI3KOBHUM YpaxyBaHHIM
crenugiky IPaBOBOIro PEryJIOBaHHS IX OIEepPaTHBHO-CITYKOO0BOT JTisib-
HOCTI Ta pe3yNbTaTiB MPaBO3acTOCOBHOI isUTLHOCTI [5, c. 4].

Ha cywyacHOMy erami poO3BHTKY CYCIIBCTBA BRXKJIMBHM € CTBO-
peHHs Ta eeKTHUBHA IiSUTbHICTh Mpec-CIyX0 OpraHiB i yCTaHOB BH-
KOHaHHS MMOKapaHHs, sKi 0 MaJu 3MOry OOPOTHUCS 3 JUCKPEAUTAILIIEI0
ciyxOu, TICHO CHiBIpalioBaId i3 3aco0amu MacoBoi iHpopmarii,
OTEpaTHBHO pearyBajlid Ha BHUKPHUBICHHA (PaKTiB, MIO CTOCYIOTHCS
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nisutbHocTi JIKBC Ykpainu. MokHa HaBECTH MPHUKIAJ] 3 OpraHaMu
noninii CILIA, ne sxypHamict abo 3BUYaiiHUN TPOMAJISTHUH TIICIIS T1eB-
HOI TPOIIEIYPH MOXKE MPOBECTU JIEAKUN Yac i3 MOMIIEHChKUMH, SKi
3HaXOMSATHCS HA MAaTPYIIOBAHHI.

Heo0xiagHot0 € po3pobka MoAiOHUX Mporpam JAjisl TICHOTO 3B’SI3KY
CIyOOBIIIB 13 TPOMAaJICHKICTIO, OCOOJMBO B Cy4acHUX peatlisix, ajpKe
JIUIIC TIOPIBHSIHO HEIIOJAaBHO BITYM3HSHA ICHITCHIlIApHA CHUCTEMa
(YHKIIOHY€E 32 MPHHLHUIIOM TJACHOCTI 1 TOMY HEOOXiJIHO MPOBECTH
KOMITKY po0oTy Juisi (hOpMyBaHHS JOBIPH Ta HAJIEKHOTO CTaBJICHHS
cychinbcrBa [6, ¢. 67].

lonoBHuM (akTopom, sikuii Oynae BIUIMBATH HA OLIHKY JOBIipH
cycrninberBa 10 IKBC Ykpainu, OyayTs odiliiiHi Ta Z0cTOBipHi cTa-
TUCTHYHI JIaHI NP0 piBeHb MOBTOPHOCTI BUMHEHHS 3JI0YMHIB 0co0a-
MU, [Ki paHille BiIOyBaiM MOKapaHHS 3a BUYMHEHHS KPHUMIHAJIBHHX
MPaBOMOPYIICHb.

UMHHUKY, 1110 MOXKYTh BIJIMBATH Ha OIIIHKY CYCHUILCTBA, MOJKHA
MOJUTUTH Ha IPAMI, 32 PaXYHOK SIKUX CKJIaJIa€ThCsl CTaBJICHHS TpoMa-
JSIH 10 KOHKPETHOI MOCaZoBOi 0COOH, CTPYKTYPHOTO MiAPO3ILTY Yn
cyOW B LIJIOMY, Ta HENpsAMi, sIKi HE MalOTh MPSIMOrO BIUIMBY Ha
CTaBJICHHSl CYCINJIbCTBA, ajie¢ TUM YH IHIIMM YUHOM BIUIMBAIOTH HA
ABTOPUTET Ta IMIZK CHCTEMH.

J1o IpsSIMUX CITijT BITHECTH:

— BUCBITJICHHSI JiSTIBHOCTI CITy>KOM B 3acobax MacoBoi iH(opmarii;

— piBEeHb KOPYMITOBAHOCTI CIIIBPOOITHHKIB;

— BUKOHAHHA NOKJIaJIeHUX (PYyHKIIH CHiBpOOITHUKAMU;

— CTaH 3aXHIIEHOCTI Ta Oe3MeKH HaceleHHs Bij 3JIOUMHHOCTI;

— IOTPUMAaHHS CIYyOOBHMH 0OCOOaMH TMPHHIMITY 3aKOHHOCTI B
ycix chepax KUTTEAISITBHOCTI;

— moOyT, 0COOMCTE JKUTTSI, 30BHIIIHIA BHUIIIAM, MpodecioHai3M,
OCBIUEHICTh MEPCOHAIY;

— IOTPUMAaHHS AUIOBUX, MPOQECiiHUX, €THYHUX Ta 3arajibHo-
JOCBKUX MpaBui noBeainku nepconanoM JKBC Ykpainu.

VY cBOIO uepry, HenmpsiMi YNHHUKH OXOILUTIOIOTH TaKi, SIK:

— piBeHb MaTepiaJbHOTO 3a0e3MeYeHHs] OpraHiB Ta YCTaHOB BH-
KOHaHHS IMOKapaHb i MEHITEHI[IapHOr0 MEPCOHAIY;

— TiJ{Ha OruIaTa mpary;

— colliajbHi TapaHTii MpamiBHUKIB;
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— JIOTPUMAaHHS MpaB Ta CBOOO]I NPAIIIBHUKIB;

— CyYacHi yMOBH TIpalli Ta HECEHHS CI1yXO0u;

— piBeHb 3aXHIICHOCTI MEPCOHANTY, 0COOJIIMBO i/l 4aC BUKOHAHHS
CITy>)kOOBHX 00OB’SI3KiB, Ta iH.

OnHuM i3 BupimadbHUX (HAKTOPIB PIBHA AOBIPH € SIKICTH JAepiKa-
BHUX IHCTHTYTIiB. Y KOPYMIIOBaHil KpaiHi, Jie HE MOBAXKAETHCS 3aKOH,
Jie OpraHu Jep>KaBHOI BIIaaW 3a0I0pOKpaTH30BaHi, piBeHb JOBipH Ha-
CEJIeHHsI 10 MPaBOOXOPOHHUX OpraHiB HE MOXKe OyTH BHCOKHM. 3a-
noOiraHHs MPaBOMOPYIIEHb Ta MATPUMAaHHS O€3MEYHOr0 COLiaTbHO-
rO CepeloBHIAa NMOBUHHI CTaTH OAHMM 3 OCHOBHHUX IPIOPUTETIB Y
po6ori IKBC Ykpainu Ta mpaBOOXOPOHHOI CUCTEMH 3arajioM, aJiKe
B [[bOMY BHIAJAKYy OTPUMATH JOBIpY CYCIIbCTBA MOXKIIMBO JIMIIE 32
YMOBH ILTIIHOT Ta epeKTUBHOI B3a€MOJIiT BCIX OpraHiB, SIKi BiJIOBi-
JIaf0Th 3a CYCIUIbHY U JepKaBHY Oe3MeKy.

Came Takwmii migxin Oyjae BIANOBIAaTH 3POCTAHHIO JOBIPH Hace-
JIEHHSI JI0 TPaBOOXOPOHHUX OpPTaHiB B CydacHHX yMoBax [7, c. 7].

BucnoBku. OTxe, nOBipa HacerneHHs! (OPMYETHCS TiJ BILUIMBOM
HU3KM YMHHUKIB, a caMe: 0COOMCTOro JIOCBiy KOMYHIKallii 0coOu 3
npamiBHukamu JIKBC Ykpainu, noBesinka i nmpodeciiiHa KoOMITeTeH-
THICTh SIKUX E€KCTPAaIOJIOETHCS Ha 3arajbHe CIPUIHSITTS MPaBOOXO-
POHHOTO OpraHy, BH3HAuYCHHS HOTrO BiJMOBIJIHOCTI 3aJieKJIapOBaHil
Micii Ta O4iKyBaHHSIM CYCHIIbCTBA, JOCBily CIIKYBaHHS 3 HOTO
MPEICTaBHUKAMU POAMYIB, 3HAHOMHX a00 KOJIET, BIATYKH Ta BPaXKEH-
HS SIKUX MOXYTh HiITBEpAUTH ab0 CIPOCTYBaTH CTaBJIEHHS OCOOH,
iH(OopMaIii Mpo AisUIBHICTH OpPraHiB Ta yCTaHOB a00 OKPEMHUX MpalliB-
HUKIB, OIPUJTFOIHEHOI B 3ac00aX MacoBOi iH(opMarlii.

OO6’ekTBHE BU3HAYCHHS JOBIpH HACENICHHS MOXIIMBO 32 YMOBH
IIMPOKOI0 COIIAIbHOTO J1aJIOTy, BIAMOBIAHUX 3MiH Y 3aKOHO/IaBCTBI,
mo crocyersest aisbHOCTi JJKBC Ykpainu Ta iHIIMX MPaBOOXOpPOH-
HUX OpTraHiB, Ta CTAHOM iX BUKOHAHHS i peaji3aii, TICHOI cIiBIpaii
i3 3acobaMu MacoBoi iH(opMarii Ta rpoMajChKICTIO, a TAKOX 30111b-
IIICHHS MaTepiaJIbHOrO 3a0e3MeUeHHs 1 CTBOPEHHSI TiIHUX YMOB He-
CEeHHs CIy»OH, 110 TTO3UTUBHO BIUIMHE Ha MPUTIK BUCOKOMOTHBOBA-
HUX KaJpiB. 3MilHEHHS AOBIpM HACEJIEHHS A0 MPaBOOXOPOHHHX
OpraHiB HEOJMIHHO CYMPOBOMKYETHCS 3HIKEHHSM Y COLliyMi BiTuyT-
TS CTpaxy Iepel 3JOYMHHICTIO 1 3pOCTaHHSIM PIBHS 33JI0BOJICHOCTI
Jep’)KaBHUMH OPTaHAMH B IILJIOMY.
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Puzyrov M., Kovalenko V.

WAYS OF FORMING PUBLIC CONFIDENCE TOWARDS
THE STATE CRIMINAL AND EXECUTIVE SERVICE
OF UKRAINE

Central problems that arise while building public confidence towards the State
Criminal and Executive Service of Ukraine and a set of measures in order to solve
them are highlighted in the article. It is determined that the poor level of personnel’s
training, the state of society’s protection from crime, personnel’s corruption,
officials’ observance of the current legislation and the level of their duties
performance directly affect the level of public confidence.

1t is substantiated that public confidence is formed under influence of a number
of factors, namely: individual’s personal experience of communication with the
employees of the State Criminal and Executive Service of Ukraine, behavior and
professional competence of which is extrapolated to the general perception of a law
enforcement agency, determining its compliance with the declared mission and
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expectations of a society, experience of communication with its representatives
relatives, friends, or colleagues, whose feedback and impressions can confirm or
deny the person’s relationship, information about activity of bodies and institutions
or individual workers made public in media.

An objective definition of public confidence is possible in conditions of wide social
dialogue, relevant changes in the legislation concerning the activity of the State
Criminal and Executive Service of Ukraine and other law enforcement agencies, and
the state of their implementation and realization, close cooperation with the media and
the public, and also increase of material support and creation of decent service
conditions that will positively influence the inflow of highly motivated personnel.

Strengthening public confidence towards law enforcement agencies is inevitably
accompanied by reduction of sense of fear in relation to crime in society and an
increase of the level of satisfaction with public authorities as a whole.

Key words: public confidence, social evaluation, personnel, State Criminal and
Executive Service of Ukraine, correctional colonies.

References

1. Ukraine (2015), On the National Police: Law of Ukraine, Verkhovna
Rada of Ukraine, Kyiv.

2. Ukraine (2005), On the State Criminal and Executive Service of
Ukraine: Law of Ukraine, Verkhovna Rada of Ukraine, Kyiv.

3. Bova, A. (2016), “Factors of public confidence towards the police”,
SOCIOSPACE, No. 5, pp. 55-61.

4. Havryliuk, T. (2010), “Confidence towards police as a prerequisite
and result of its effective activity”, Bulletin of the Academy of Management
of the Ministry of Internal Affairs, No. 2, pp. 66—69.

5. Duka, O. A. (2015), “Requirements for the Personnel of the State
Criminal and Executive Service of Ukraine: Professional and Moral and
Ethical Aspects”, Legal Psychology, No. 1, pp. 120-128.

6. Kalaianov, D. P. (2010), Police of the Countries of EU and Using Its
Experience in Administrative Activity of the Internal Affairs Bodies of
Ukraine: Theory and Practice, Kyiv.

7. Kubaienko, A. V. (2016), “Current Trends of the Development of
Population Confidence in Conditions of Law Enforcement Agencies
Reforming”, South Ukrainian Law Journal, No. 3-4, pp. 7-9.

8. Pronevych, O. S. (2015), "Population confidence as a criterion for
evaluating the effectiveness of law enforcement agencies activity". Law
Forum, No. 4, pp. 225-231.

9. Synov, V. M. (1996), “Training Specialists for Penitentiary Theory and
Practice”, Problems of Penitentiary Theory and Practice, No. 1, pp. 17-24.

10. Yatsyshyn, M. M. (2009), “Restructuring Ukraine’s Criminal and
Executive Process in the Context of European and World Standards”,
Entrepreneurship, Economy and Law, No. 7, pp. 140-143.

120



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1 (5),2019

VIIK 343.81

DOI 10.32755/sjcriminal.2019.01.121
Camodaios O. JI.,
KaHAWJAT FOPUIMIHIX HayK, TOLEHT KadeapH aMiHiCTPaTUBHOTO,
IIUBUILHOTO Ta TOCHOAPCHKOro Ipasa i mporecy,
Axazemis [lep>kaBHOI NeHiTeHIIapHOT cyx0u, M. UepHiri, YkpaiHa;
Baciabes B. O.,
ciyxad 361-0i HaBYaJIBHOI TpYTIH,
Axaznemist JlepxaBHOI MeHITeHIIapHOT ciTy>k0H, M. UepHiriB, Ykpaina

TIOHATTS TA CYTHICTb BE3IIEKM IEPCOHAJLY
JEPKABHOI KPUMIHAJIbHO-BUKOHABUOI
CJIY/)KBU YKPATHU

Y emammi npoananizosano nonsmms ma cymuicmo 6esnexu nepconany /lep-
JHCABHOT KPUMIHANILHO-8UKOHABYOT CYoIcOU YKpainu, 3anponoHosano asmopcbke
BUSHAUEHHSI NOHAMMS «bOe3neka 8 JlepocasHiti KPUMIHATbHO-8UKOHABYIL CIYHCOT
Vrpainuy sk cucmemu npagosux 6iOHOCUH ma Npagosux 3acodis, CNPIMOBAHOT HA
3axucm npag i c60600 nepcoHany JlepicasHoi KpUMiHAIbHO-8UKOHABYOI ClLyoHcoOU
Vkpainu, 3acyooicenux ma inwux oci6, ax)ciugux i 3HAUYWuUX iHmepecie opeanie ma
YCmMAaHoe 6UKOHAHRHS NOKAPAHb.

Knruosi cnosa: nepconan Jlepocasroi KpumiHaIbHO-8UKOHABYOT CayacOu VK-
painu, 6esnexa nepconany, npoyec 3abe3neuents besnexku, mema Oe3nexu.

[ocranoBka nmpodsemu. [Iutanus Oesneku nepconany [epxa-
BHOI KpUMiHaJIbHO-BUKOHABYOI ciryx0u (nami — JJIKBC) Ykpainu € Ha
ChOT'OJIHI JJOCUTh CKJIAJTHUM SIK 3 TIO3MIIIH Teopii, Tak i mpakTUKU. Bo-
HO aKTyaJi3yeTbes 1 3 MO3UIINA 3aKOHOTBOpYOCTi. K nmpukia, morpi-
OHO 3a3HAYWTH, 10 Y KPHUMIiHAJIbHO-BUKOHABUYOMY 3aKOHOJABCTBI
VYkpaiHu HepiZKO BUKOPHCTOBYETHCS TEPMiH «Oe3mekay. Tak, aHali3
YUHHOIO 3aKOHOJABCTBA YKpaiHU JI03BOJIIE KOHCTATyBAaTH LIMPOKE
BUKOPUCTaHHSI y MOro HOpMax TepMiHa «Oe3leka» B PI3HUX aclek-
Tax, a came: ocobucra Oe3reka 3acy/PKEHOro, Oe3reka MepCcoHaly,
3axoAu Oe3MmeKu, JOTPUMaHHS PABUII TEXHIKH Oe3MeKu, BAMOTH 0e3-
MEKU 1 TIOCTIHOTO KOHTPOII0, TOXKEKHA Oesreka 1 Oesneka mpariii,
rpomajichka Oe3reka, HallloHaJIbHA Oe3reka YKpaiHu, CycliibHa He-
Oesleka KPUMIHAIBHOTO MPaBOMOPYIICHHS, Oe3lmeka XHUTTSA 1 3110-
poB’s 3acymkeHux. HaBeaeHi TepMiHM XapaKTEepU3YIOTh JIHIIE OKpe-
Mi enementd Oesneku B JIKBC Ykpainu 1 He BimoOpaxawoTh
FOPUAMYHOI MPUPOAU Ta 3MICTY BKa3aHOTO MPABOBOI0 «(ECHOMEHAY.
ToMy BaKJIMBOTO 3HAUYCHHsI Ha0yBae aHalli3 HAYKOBOI JIITEpaTypH Ta
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IHIINX IOPHINYHHUX JDKEped, y SKUX pO3MsacThes «Oe3meka», il
3MICT, 3 METOI0 CHHTE3Y BKa3aHOT0 MOHSTTS Ta PO3POOJICHHS HOBOT'O
HAyKOBOT'O BU3HAUCHHS.

AHaTi3 ocTaHHIX HoCHiTKeHb i myOmikamiit. Y crerianbHii Jii-
Tepatypi npoOsiemMHi nuTaHHs Oesneku nepconany JIKBC Vkpainu
BUCBITJICH] Y JIOCHIJDKEHHSX BimoMux yuenux, a came: O.1. BaxxaHopa,
I.JI. brmznioka, 1.I'. Boratuprosa, €.C. Bpammninoi, B.M. bpusrasnosa,
A.L. BacuneeBa,  O.I Tamincekoro, A.IL T'emsi, A.A. ['onuaposa,
E.A. ToBopyxina, T.A. leaucosoi, O.M. JIxyxu, M.A. JlyroBa,
ILIL. Kosnora, O.I'. Konba, M.€. Makarona, B.O. MepkyioBoi,
C.M. Muponuyka, O.M. MoiceeBa, O.0. Hartamera, FO.B. Hikirina,
10.B. IInenkina, O.B. [Ttammucekoro, I'.0. Pagosa, O.O. Psbinina,
A.X. Crenantoka, JI.O. CtpenkoBa, M.O. CrpyukoBa, M.I. TkaueHka,
B.M. Tpyouukosa, E.B. TypaeBa, B.®D.VYcenka, C.A. ®apenioka,
L.B. IlImapoga, B.€. IOxanina, I.C. SIkoBerp Ta iH.

®opmyaoBanHs MeTH. [lonsrae B cucCTEMHOMY aHalli3i HayKoO-
BUX 3HaHb Ta MPHIUCIB 3aKOHOJABCTBA MIOAO OE3MEKH IMEepCOHATy
JKBC VYxkpainu.

Buknax ocHoBHoro marepiamxy. OnHe 3 HalBaXIUBIIIMX 3a-
BJaHb OpraHiB Ta yCTaHOB BHKOHaHHS mokapanb JIKBC Ykpainm —
BUKOHAHHS MOKapaHb. AHaNI3 IOPUIWYHOI JiTepaTypH 3 MUTAaHb 3a-
OesneueHHs Oesnexku nepcoHany JIKBC Ykpainu, BumaHoi 3a yaciB
HE3aJIeKHOCTI YKpaiHHW, CBIIYUTH MPO BIJICYTHICTH HAaYKOBO-IIPaK-
TUYHOTO IHTEPECY A0 JOCTIKEHHS 1€ TEMH Y IJIOMY, X04a TOTpe-
0a y MpoJIOBKEHHI I1i€] poOOTH B HOBUX €KOHOMIYHMX 1 COI[iaJIbBHUX
yYMOBaXx, Ha IyMKY aBTOpIiB, 3p0cia 3 TOYKH 30pYy MOAANBIIOro pedop-
MYBaHHSI KPEMiHAJIbHO-BUKOHABYOI CHCTEMH B3araii i yCTAHOB BUKO-
HaHHS TIOKapaHHS 30KpeMa, a TaKOX 3 TOYKH 30py 3a0e3MmedeHHs
BCTaHOBJICHOT'O TMOPSIJIKY BUKOHAHHS Ta BigOyBaHHS MOKapaHHA Ta
3aro0iraHHs 3JI0YMHHOCTI Y MICISIX M030aBIEHHS BOJII.

3BaXkarouy Ha Te, 10 Y KPUMiHAJILHO-BUKOHABYOMY 3aKOHOJIABCTB1
BiZICYTHE BH3HAUECHHS MOHATTS «Oe3meka nepconany JIKBC Ykpainn»
B)XKJIMBOTO 3HAUCHHS HAOYBalOTh OCIHIIKEHHS HAYKOBOI JIiTEpaTypH,
BiZIOMUMX HOPMAaTHBHO-IIPABOBUX aKTIB Ta iHIIMX JKEPEN, B SKUX PO3-
risiraeThest «oesneka nepconany JKBC Ykpainuy, ii 3MicT TorIo.

VY BEIHMKOMY TIIyMa4HOMY CIOBHHUKY CY4acHOI YKpaiHCbKOI MOBU
KaTeropist «Oe3neKka» BHU3HAYAETHCA SIK CTaH, KOJIM KOMY-, 4OMY-
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HeOyap Hilmo He 3arpoxye [1, c. 70]. ¥V ropuanuHiii eHIUKIONEIT —
SIK CTaH 3aXHUIIIEHOCTI YKUTTEBO BAXKIIUBUX IHTEPECIB OCOOU, CYCITiIbC-
TBa Ta Jep>KaBH BiJ BHYTPIMIHIX 1 30BHIMHIX 3arpos [2, ¢. 207]. Ilo-
HATTA «0e3leka» MIMPOKO BUKOPHUCTOBYETHCS B HAYKOBHX JIOCIi-
JDKeHHAX 3 PI3HMX Tajy3edl mpaBa i, 30KpeMa, y BITUM3HSIHIN
MeHITeHIiapHii Hayii. OHaK €MHOTO MIIXOAY IO PO3YMIHHS BHUIIE-
3a3HaYCHOI'0 TOHATTS TMOKM IO HE ICHYE, a OTXKe, 11032 MeXaMH
«0e3mneKny» 3aTNIIAEThCs 0araTo BayKIIMBUX aCIEKTIB, 110 TIPU3BOAUTD
JI0 HETIOBHOT'O @ B JIEIKUX BUMAJIKaX 1 XHOHOTO PO3yMiHHSI BKa3aHOTO
npaBoBoro sBuma. Tak, Ha aymMKy B. A. JlinkaHa, «0Oe3neka» — 1e
KOHKPETHUH CTaH 3aXWIIEHOCTiI OyIb-IKOi JepKaBH Ta ii CIPOMOXK-
HICTb MPOTHCTOATH 3MiHAM yYMOB (DYHKI[IOHYBaHHS, SIK TaKuM, IO
HOCSITh SIK Tiepei0avyBaHuii, Tak 1 CIOHTaHHHUK XapakTep. besneka —
1le TapaHTOBaHa KOHCTUTYLIMHUMH, 3aKOHOAABYMMH 1 PAaKTHYHUMHU
3aX0JlaMH 3aXUIICHICTD 1 3a0€3MEUEHICTh JKUTTEBO BAXKIIUBUX IHTEpPE-
ciB 00’€KTa BiJ 30BHINIHIX i BHYTpIlIHIX 3arpo3. bazoBumu o3Hakamu
MOHATTS «0Oe3ImeKa» €: craH 00’€KTa; 3JaTHICTh 00’ €KTa, SIBUIA a00
mpolecy 30epiraTi CBOKO CYTHICTh B yYMOBax IUIECIPSIMOBaHOTO,
PYHHIBHOTO YM TO BHYTPIIIHBOTO, YM TO 30BHIIIHBOTO BIUIMBY; BJAC-
THUBICTh CUCTEMH, TTOOYI0BAHOI HA MPHHIIMIIAX CTPYKTYPHOI CTilKOC-
Ti, caMoOpraHi3ailii, HUTICHOCTI, He00XiJHAa YMOBa JAisJILHOCTI 0CO0H,
CYCHIUIBCTBA, JIepKaBH, IO J03BOJE iM 30epiratu Ta 30UIBIIYBATH
IyXOBHI Ta MaTepialbHi IIHHOCTI; BiJICYTHICTh HEOE3MEK Ta 3arpo3
Jutst 00’ ekra [3, c. 57-61].

LikaBy aAyMKy 0IOA0 BHpImIeHHS wi€l MpoOJIeMH BUCIOBUIH
B.M. Bpusranos ta M.€. Makaron. Bonu 3a3Haumnm, mo Oe3neka B
yCTaHOBaX BUKOHAHHS TIOKapaHb CHOPSMOBaHA Ha 3amo0iraHHs Ta Mpu-
MUHEHHS MOXJIMBUX 3arpo3, MOpyLIeHb BUMOT PEKHUMY Ta BUXOBAHHS
3aCy/PKEHUX Y JIyCi MOBary MpaBuJl COLiaJIbHOTO CHIBXHUTTS [4, c. 20].

Jlemmo iHIIOl JyMKH 111010 BU3HAYCHHS MOHSATTS OE3IEKH B ycCTa-
HOBax BUKOHAHHS MokapaHb AoTpuMyeThess M.O. CtpyukoB. besneky
BiH PO3MIAAE K CUCTEMY 3aXO/iB MO0 KOHTPOJIIO 32 MIEPCOHATIOM Ta
MOBE/IIHKOIO 3aCy/DKEHUX, 10 3/IHCHIOETHCS YINOBHOBKEHUMH OCO-
Oamu BiliCBKOBOTO HapsiIy KOHTPOJEPIB, aIMIHICTPAIli€l0 Ta CIIBPOOIT-
HUKaMH BHUIIPABHO-TPYAOBHX YCTAaHOB 3 METOI0 YCYHEHHS 3arpos, 3a-
Oe3MeueHH s BUMOT PeXXUMY BiIOyBaHHs mokapaHHs [5, c. 102].
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[leperynos A.T.moHATTS «Oe3meka» pO3MIAAAE SIK CHUCTEMY
copMOBaHHUX Ha OCHOBI IOPHIMYHUX HOPM 1 B pe3ysibTaTi yIpaBIiH-
CBhKOI JTISTTLHOCTI MPaBOBIIHOCHH, 1110 BUHUKAIOTH /I YaC BUKOHAHHS
KpUMiHaJIbHUX TOKapaHb 1 3a0€3MeuyloTh HEAOTOPKAHHICTD JKUTTA 1
3I0pPOB’sI CIIBPOOITHHKIB, 3aCy/IXKEHUX, IHIIMX IPOMAJSH, IKi MalOTh
CTOCYHOK JIO JISUTBHOCTI IIMX YCTaHOB, IX HOPMaJIbHY IPAIlto 1 BifAIO-
YHHOK, @ TAKOXK CTPYKTYPHY LUTICHICTD 1 HOpMasibHe (PYHKIIOHYBaHHS
VBII, y Tomy unci iX okpeMux miapo3aiiiB [6, c. 26]. Bynanos A.B.
XapakTepu3ye ocoOucTy Oesrnexy TakuMmu (haKTopamu: CIeuQikoro
YMOB, 3MicTy Ta (opM npodeciiHOi AisUTbHOCTI; METOI0 MpodeciiiHoi
JSUTBHOCTI  TIpalliBHUKA; 3arajbHOI MPOQECIHOW MiJrOTOBKOIO
MpaliBHUKA Ta HasiBHICTIO B HBOTO CIIEl[iaJIbHUX 3HAaHb, YMiHb Ta Ha-
BHYOK IIIOJ0 3a0e3leueHHsT 0COOMCTOI OEe3MeKH I 4ach BHKOHAHHS
npodeciiinux 3apnanb [7, ¢. 11]. [llepOoakoB A.B. BBaxkae, mo 3a0e3-
TeueHHs Oe3MeK MepcoHaly KpUMiHATBHO-BUKOHABYOI CUCTEMH — I1e
rapaHTOBaHWI HalliOHAJILHUM 3aKOHOJABCTBOM Ta HOPMaMH MDKHAPO-
JTHOTO TIpaBa 3aXUCT JKUTTS, 3JI0POB’sl, YECTi Ta TIAHOCTI OCOOM Bij
MPOTHUIIPABHUX IOCSTaHb, IHIIUX JiK, 1[0 MAIOTh HA METI 3aIO/lisTHHS
(Gi3MYHAX M MOpAJIBHUX CTPaKJaHb, a TAKOX 3amo0iraHHs HebOesme-
KaM 1 3arpo3am, y TOMY paxyHKY 3arpo3 HOLIMPEHHs emieMiii, iHpek-
LIHHUX 3aXBOPIOBaHb Ta TYOepkyabo3y [8, ¢. 50]. xyxka O.M. Ta
Ocaynenko O.L mig 0coOHCTOI0 OE3MEKOI0 3acCyIKEHUX PO3YMIIOTh
rapaHTOBaHy MIKHAPOAHUM MPABOM Ta YKPATHCBKHUM 3aKOHOAABCTBOM
3aXMILNEHICTh KUTTSI, 3I0POB’S, IHIIMUX KUTTEBO BAXKIMBUX 1 COIIAIIBHO
3HAYYNIMX 1HTEPECiB i€l KaTeropii rpoMajsH Bill 3aBJaHHS IIKOIH, a
TaKoX 3arobiraHHst HeOe3Melli Ta 3arpo3am, sSIKi BHHHKAIOTh y MpoLeci
BinOyBaHHSA (BHKOHAHHS) KPUMIHAJIBHAX TMOKapaHb y BUl apeliry,
00MeKeHHsI BOJIi, TPUMaHHS B TUCLHUILTIHAPHOMY OaTallbiioHI BiliCHKO-
BOCITY>KOOBIIIB a00 11030aBJieHHs Bodi [9, ¢. 212].

OCKITbKH cepesi yYeHUX ICHYIOTh pi3Hi TOYKH 30py 1100 BH3HA-
YyeHHs NMOHATTA «Oe3neku nepconany JIKBC Ykpainuy, To MU cripo-
OyeMo J1aTH HOBE HayKOBE BU3HAYECHHS TOHSTTS, SIKE TOCTIKYEThCS,
Ta PO3KPUTHU HOTO 3MICT.

Bapro 3a3HaunTy, mo ¢izocodis TIIyMauuTh HOHATTS SK OJHY i3
(hopM MUCJICHHS, YSBJICHHS, 1[0 MICTUTh y CO0l BUMOT'Y TIOCTIHHOCTI,
LJIKOBUTOT BU3HAYEHOCTI, OJIHO3HAYHOIr0 MOBHOTr'O BHcCaoBIIeHHS [10,
c. 354]. Jlorika mig MOHATTAM po3yMmie (opMy MHUCIEHHs, SKa Bilo-
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Opaxkae mpenMeTH Ta SIBUINA 3a 1X CYTTEBUMM O3HAaKaMH, IO BiOU-
BalOTh NPUPOY MpenMera, HOoro CyTHICTh 1 BiAPI3HSIOTH med mpes-
MeT a0o0 SIBHILE BiJ] yCIiX IHIIMX MPEIMETIB abo0 SIBUIL. 3MICTOM TIO-
HATTA € BifoOpa’keHa B Halllil CBIZIOMOCTi CYKYITHICTh BIIACTHBOCTEMH,
O3HAK 1 BIJIHOIIIEHb TPEAMETIB, SIPOM SIKOI € BIJIMITHI CYTTEBI BJIac-
THBOCTI, O3HAKH Ta BIHOIICHHS.

[IpaBoBi HayKOBi MOHATTS — 1I€ 3MICTOBHI, PEAMETHI 00pa3u, 1110
BiZITBOPIOIOTH Yy MUCIIEHHI (i1ealibHO) 00’ €KTHBHY CYTHICTh peabHIX
MPOIIECIB MPABOBOI JIACHOCTI 1 BIIHOCHH, 1110 ICHYIOTh Y Hil, 1 BUpa-
XKaroTh creuu(ivHO MPaBOBY SKICHY BH3HAYEHICTh IUX IPOIECIB i
SBHI. Y IOpPHUCIpPYIeHIii, SK 1 y OyIp-aKiil iHIIINA Haylli, 3aBIaHHS
BHU3HAYEHHS SIK JIOTIYHOI omepanii HajJ MOHSTTAMH TMOJNATaE B PO3K-
PUTTI 3MICTy IHMX MOHSTH HUISIXOM BKa3iBKM Ha OCHOBHI, iCTOTHI
O3HAKH JIOCHIKYBAHOTO TIPEAMETA, SIKi BIIPI3HAIOTH WOr0 BiJ| IHIIMX
CYCHUTPHUX SIBHIL 1 BHOKPEMITIOIOTH 13 YKCJa TPABOBUX.

Crenantok A.X. CTOCOBHO IIbOTO BKa3ye, IO MiJICTABOK CTAHOB-
JIEHHS1 1 MOJANIbIIOr0 PO3BUTKY Teopii KpUMiHaIbHO-BUKOHABYOTO
MpaBa € BUBYCHHS JiSUTLHOCTI OpraHiB Ta YCTAHOB BUKOHAHHS IOKa-
paHb, YCTAaHOBJICHHS 3aKOHOMIPHOCTEH 1 CYyTHOCTI MpOoIecy BUKOHAH-
HSl TIOKapaHb, 110 MOBMHHO 3HAWTH CBOE BiOOpa)KEHHS B MPAaBOBHX
Kateropisx i monstrsx [11, c. 172].

[ponec 3abe3neuenns Oe3neku B JAKBC VYkpainu nependauae
OTpPUMaHHS 00’€KTHUBHOI Ta JOCTOBIpHOI iH(OpMAIlil HE TUIBKH TPO
MOBEJIIHKY 3aCY/DKCHUX, PO 3aCTOCYBaHHS 3aXO/[iB 3arl00iraHHs, TpH-
MUHEHHS Ta YCYHEHHS [IPaBOIOPYILIEHb, BCTAHOBJICHHS IPUYMH 1 YMOB,
SK1 CHPHSIOTH MOPYLICHHIO BHMOT MPaBOBUX HOPM, ajie W Mpo CTaH
CIpaB YCTaHOB BUKOHaHHS MoKkapaHsb Ta nepconaity JKBC Ykpainu.

YnoBHOBaxkeHI cy0’ekTH, siki 3a0e3nedytors Oesneky B JJKBC
VYxpainu, 3000B’s13aH1 MIKIyBaTUCS HacamIepel Mpo 3a0e3medeHHs
mpolecy BiIOyBaHHS Ta BUKOHAHHS MOKapaHHs, HEMOMYIIEHHS BYH-
HEHHS OPYLIEHb BCTAHOBJICHOT'O TIOPAJIKY BiIOYBaHHS Ta BUKOHAHHS
MOKapaHHs, CBOEYACHE BHSBIICHHA OOCTaBMH, IO MOXYTh OyTH iX
MPUYMHOIO Ta BXHUTTS TIEBHUX 3aXOIB JUIS YCYHEHHS BUSBJICHUX BiJ-
XWIeHb (TIPaBOMOPYIICHB). 3a3HadeHI 3aBJIaHHS € TPIOPUTECTHUMU
JUISL AisUTBHOCTI KPUMIiHAJIbHO-BUKOHABUMX YCTaHOB, Oe3MeKa B SIKMX
nocizae ocobaMBe MicIie.
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Panos I'.O. 3a3Ha4aB, 110 KpiM CHOCTEPEXKEHHS, 10 GopM 3a0e3-
neveHHs Oe3leKd B yCTaHOBaX BHKOHAHHS MOKapaHb HEOOXiIHO Bij-
HECTH TaKOX OOIIYK, OTJIA] Ta TEPeBIPKY HASBHOCTI 3aCyDKEHUX.

Typae E.B. BigHOCHTH BKa3aHi Aii 10 METOAIB 3a0e3neueHHs Oe3-
MeKW B YCTAaHOBAaX BHKOHAHHSA MoKapaHb [12, c. 108—-109] i mae pariro,
TOMY 1110 OYy/Ib-SIKWi METOJ] TOBUHEH 30BHI BUSBJIATUCS B SIKIACH (POpMI,
a (opMa, y CBOIO Yepry, MOXe iCHyBaTH JIMIIE TOJi, KOJU HAllOBHEHA
BianoBigHuMu Meromamu [13, c.217]. Ha mymkxy X.II. fApmaki, Taki
TEPMIHH, SIK «CTIOCTEPEKEHHSI», «IIEPEBIPKay, «Or]» Ta iHII MOXKYTh
po3TIIsAaTHCS BOHOYAC 1 K (hopMa, 1 SIK METOJI ITPOIIeCy 3a0e3eueHHSI
Oe3Mekn B OpraHax Ta yCTaHOBAaX BUKOHAHHS MMOKApaHb, X04a, 3p03yMi-
J10, a0COJTIOTHOT TOTOXKHOCTI Mixk HUMH Hemae [13, c. 218].

Osnaveni ciocoOu 37ilicHeHHs a00 3a0e3neueHHs Oe3neKu Mmepco-
nany IKBCY, 6e3yMoBHO, HE € BHYEPITHUMHU. Y KPHUMIHAIGHO-BUKO-
HaBuili JiTepaTypi A0 HUX HaJIeKaTh: KOHTPOJb 32 3aCyAKEHUMH, KOH-
TPOJIb 3a MEPCOHAJIOM, KOHTPOJb 32 CTOCYHKaMH MiK HEPCOHAIOM Ta
3acy/PKeHUMH, TiepeBipKy 15 Ta 50 MeTpoBUX CMYT, IepeBipKy CTaHy
TH)KEHEepPHO-TEXHIYHUX 3aC001B OXOPOHU Ta iH.

Cepen BaxJIMBUX PHUC 3MICTy Mpollecy 3a0e3neueHHs Oe3neKu
nepconany JIKBC Ykpainu nmoTpiOHO Ha3BaTH MOCTiHMN XapakTep
foro 3aificHenHs. Tak, HU3Ka MPaBOBUX MPUIKCIB, SIKUMH BCTaHOB-
JIOIOThCSL TIEBHI MpaBuiia 3abe3neyueHHs Oesnexu nepconary IKBC
Ykpainu, CBIIYUTH TPO TE, 110 BiH 3/IiHCHIOETHCS MUITXOM MOCTIHHO-
T'0 KOHTPOJIO 32 MOBEAIHKOI0 OCTAHHIX Iijl Yac nepeOyBaHHs B ycTa-
HOBaX BUKOHaHHs NokapaHb. OTXke, mpoiec 3a0e3MeucHHs 0e3eKu
BUSIBIISIETHCSI B TTOCTIHHOMY CTEXKEHHI 1HCIIEKTOpaMHU CITY>KOHM HarJs-
Ny ¥ Oe3MeKu, HIMMH YITOBHOBOXKEHUMH OCO0aMH 3a IMOBEIHKO
3aCy/PKEHHX Ta MEPCOHAIy B MiCLISIX IXHBOTO IepeOyBaHHS.

Ha namy mymky, OUTBII TOYHO BKa3zalu CYTHICTh Oe3MepepBHOTO
nporiecy Oe3MeKn B yCTAaHOBaX BHKOHAHHS MokapaHb B.M. Bpusranos
Ta M.€. Makaros. Y 3B’s3Ky 3 I[UM BOHHU 3a3HA4UJIM, [0 BIUIUB aJIMi-
HicTpalii i KOHTPOJIb 3a 3aCy/PKEHUMH 3MIHIOEThCS 3aJI©KHO Bifl 4acy
no6bu. Jlami aBTOpy HaBOAATH MEPEKOHJIMBI apryMeHTH (TOSCHIOIOTH
CBOIO TIO3MIIiI0), 0 B poOOUMil Yyac Ha BUPOOHMIITBI 3aCy/KEHI TOC-
TIHHO 3HAXOIATHCS B MOJII 30py aAMiHICTpallii, KOHTPOJEPiB, IO CyT-
TEBO 3MEHIIYE HEOE3MeKy EeKCIECIB, SKi MOXYTh BHHUKHYTH ITiJ] 4ac
CIIUJIKYBaHHS 3TOYHMHIIIB MK COOOIO Ta 3 TIEPCOHAIIOM.
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[Nopinsatoun AyMKy BKa3aHUX aBTOPiB, HEOOXiHO 3a3HAYUTH, IO
KUTBKICTh MPaBONOPYIIEHb Ta 3JIOYMHIB y KPUMiHAJIHHO-BHKOHABYMX
YCTaHOBAX 3aKPUTOr0 THITY 30UIBIIYETHCS Y Pa3i 3SMEHILEHHS KOHTPOIIO
3a MOBEAIHKOIO 3aCy/PKEHUX Ta MepcoHaly. Sk mpaBuiio, IPOTHIIPABHI
i 3acy/KeH1 BUMHSAIOTh Y TOJUHH BiIIOYMHKY, & TAKOXX y TOAWHU Ha-
BYaHHS, KOIM 3MICT 3aHSTh 3aCy/DKEHHUX 3MIHIOETHCS, a YMCENbHICTh
oci0, siki 320e31eYyI0Th KOHTPOJIb 33 HUMH, 3MEHIITYEThCS.

3abe3neuenns Oesneku mnepconany JAKBC Ykpainu € npsamum
00OB’SI3KOM OIEPATUBHUX MiJAPO3AUIIB, BB HarJsay 1 Oe3neku,
Cy0’€eKTiB BHYTpIIIHLOI O€3IeKH, CrelialibHe 3aBAaHHs 1100 3a0e3-
MeveHHs Oe3NeKky MepcoHaly B YCTaHOBaX BHKOHAHHS IOKapaHb I0-
KJIa/IA€ThCSl HAa YEPrOBY 3MiHY.

VY ropumuuHiil iTepaTypi iCHYIOTH pi3HI MOIJISIIM CTOCOBHO
OKPECJICHOTO MUTaHHs. Tak, OJHI HAYKOBIII BBaXkayH, 110 Oe3reka B
opraHax Ta ycTaHOBaX BUKOHAHHS MOKapaHb 3a0e3MeUyeThCsl aMiHi-
CTpAIli€l0 YCTAHOBU Ta CIICIIAJIbHOK KOHTPOJIEPCHKOIO CIIYXO0I0,
IHIII CTBEPXKYBAJIH, 10 O€3MeKy 3a0e3MeuyIOTh ClellialbHO PU3HA-
YeH1 Hapsau BIChKOBHX MiZPO3ILTIB Ta CHIBPOOITHUKHU KOJIOHII, 00-
IPYHTOBYIOUHM, IO PI3HOMAHITHICTh Ta CKIAAHICTh (QYHKIIH LBOTO
Mpollecy nependadae CriibHi dil BCIX CIyK0 Ta BIICBKOBUX YaCTHH 1
MiAPO3ALTIB yCTAaHOBU. BilbIl TOYHO CTOCOBHO LHOT'O BHCIIOBHJIMCH
iHIII BYEHI, 3a3HAYMBIIN, 0 OE3MeKy B yCTAHOBaX BUKOHAHHS MOKa-
paHb 3a0e3meuyoTh 0CcOOM BifiCBKOBOTO Hapsily KOHTPOJIEpiB, aami-
HiCTpallisg Ta CIiBpOOITHUKH yCTaHOB.

Heraxko moMiTUTH, 1110 BKa3aHi aBTOPH IOB’SI3yIOTh MPOIIEC 3a-
OesmeueHHs Oesnexn mnepconany JKBC Vkpainum 3 BHHATKOBHM
000B’SI3KOM OCi0, BKJIFOUEHHX JI0 CKJIaJy YepProBoi 3MiHU, Ta aMiHic-
Tpali€l0 yCTAaHOBM, 110 HA HAIl MOTJIS, HE BifoOpaxkae CyTi 1bOTO
MUTaHHS.

Ha namy nymky, 1uis BU3Ha4eHHS Cy0’ €KTHBHOTO CKIIaay Tpolie-
cy Oe3leku B OpraHax Ta YCTaHOBaX BUKOHAHHS ITOKapaHb OLIbII BU-
MpaBJaHUM Ta BIATIOBITHUM € TEpPMiH «IepcoHam». [IoHATTSIM «iep-
conan JIKBC YkpaiHu» OXOILTIOIOTHCS BCi OCOOH, IO MPAaIIOOTh B
yCTaHOBaX BUKOHAHHSI MOKapaHb, a caMe: 0COOM PsIOBOTO 1 Havajlb-
HUIILKOTO CKJIJTy, CIEI[ialiCTH, SIKi HE MalOTh CIICIiaIbHIX 3BaHb, Ta
iHII TpaliBHUKH, AKi MPalolOTh 33 TPYIOBUMH JOTOBOpaMHU B
JKBC VYkpainu.
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Tomy BU3HAYEHHS MTOHATTSL, IO JOCIIIKY€EThCS, B IKOMY Oe3meka
3a0e3MeuyeThCsl YIOBHOBAKEHUMH MiJpO3aiIaMu (OlepaTUBHI M-
pozainu, migpo3aian BHyTpimHboi 6e3nekn) JAKBC Ykpainu, a oco6-
MBI 000B’SI30K TOKJIAJAEThCS Ha CIElialibHO MpU3HAYEH] YeproBi
3MiHU [14, c. 416], BinoOpakae 00’€KTUBHHI XapakTep pojii BKa3za-
HUX YYaCHHUKIB y peaizallii BiimoBigHIX GopM Oe3leKH B opraHax ta
yCTaHOBaX BUKOHAHHS MMOKapaHb.

BusnaurBim cy0’ekriB 3a0e3mneueHHs O0e3reku nepconany JJKBC
Ykpainu, norpiOHO 3’scyBaTH 00’ €KT SBHIIA, SKE TOCTKYyeThes. [1in
00’extom Oe3nexkn B JIKBC Ykpainu Bka3yloTh, SIK IPaBHIIO, 3aCy/Ke-
HUX Ta aJIMiHICTpaIlil0 OpPraHiB Ta yCTAHOB BUKOHAHHS TOKapaHb. bpu-
sraoB B.M. Ta Makaron M.€. CTOCOBHO LIbOTO 3a3HaYalH, 10 KpiM
CIIOCTEpEKEHHS 3a 3aCy/KEHUMH, aIMIHICTpallisl yCTaHOBU Ta BiIMoO-
BiJJHI PEXUMHI CIy>KOW, TEpPIOAUYHO 3AIMCHIOIOTH OTJISA Ta OOIIYK
Miclib, Jic IepeOyBatoTh 3acyKeHi, B 000B’I3KOBOMY MOPSIIKY 37ikcC-
HIOIOTh OTJISAJ] peuell 3aCy/KeHnX, MIOCUIIOK, Iiepenad Ta Oaneponeii a
TaKOX OIS TIEPCOHATY YCTAaHOB BHKOHAaHHS TOKapaHb. Crocrepira-
I0Th 32 3aCy/KCHUMH Ta iX poauyaMu (a0o iHIIMMH 0cOO0aMH) Mij Yac
MpoBe/IeHHS Mo0aveHb. PeXWUMHI, ONepaTHBHI BIUIUIM, COIaIbHO-
TICHXOJIOTIUHI Ta iHIII CITy»OM OCHOBHI 3yCHIUIS CIIPSIMOBYIOTH Ha BH-
XOBHY PO0OOTY i3 3aCy/XKEHHUMH, sIKi OTPEOYIOTh 30LIBIICHOI yBarwu,
BU3HAYAIOTh CTOCOBHO KOYKHOI'O 3 HMX KOHKPETHI 3aXOAW BUXOBHOTO
Ta NPOLIAKTHYHOTO XapaKTepy, B TOMY YMCIi 3a0e3neuyroTh Oese-
PEpBHE CIIOCTEPEKESHHS 32 BKA3aHUMHU 3acykeHumu [15, c. 48].

Mera 6e3nexn B IKBC Ykpainu nonsirae y 3abe3nedeHHi npaso-
MOPSIZIKY B OpraHax Ta yCTaHOBaX BUKOHAHHS IMOKapaHHS, 3aXHUCTi
3acy/pKeHHX 1 mepcoHany; ¢ikcanii iHpopmanii mpo riauOuHHI Iporie-
CH, SIKI TIPOXOJSTh y CEPEOBHILI 3aCy/XKEHUX; YCYHEHHI IPUYMH Ta
YMOB KOH(IIIKTHHX CHUTyallld MK 3acyDKCHUMH; BUSBIICHHI BiIXH-
JIeHb BiJl BCTAHOBJICHUX BUMOT y TOBEIIHI 3aCy/PKEHNX Ta YCYHEHH1
MPHUYMH IUX BiIXHUIICHB.

AHaJi3 HaBEJICHUX BHWIIE BU3HAYCHH JO3BOJISIE JNIWTH BUCHOBKY,
mo «0e3meKka» € JIOCUTh YHIBEpCAIbHUM TOHSTTSM, SKE MOXKEMO
ineHTH(]IKYyBaTH, SK: «KOHKPETHHH CTaH 3aXHUIIEHOCTI», «CHCTEMY
3aKOHO/IAaBYMX HOPM», «CHUCTEMY BIIHOCHH» a00 «KOMIUIEKC 3aX0-
TiB», CIPSIMOBaHUX Ha eeKTHBHE (DYHKIIOHYBAHHS OpraHiB Ta ycTa-
HOB BUKOHAHHS MOKapaHb, 3a0e3eYeHHs MpaB 1 3aKOHHUX 1HTEpEeCiB
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IpOMaJsH, 3aCy/PKEHHX 1 MepCOHaly yCTaHOB BUKOHAHHSI MMOKapaHb,
iXHIM 3aXMCT BiJl HETATHBHOTO BILTUBY 3JIOYMHHOTO CEPEIIOBHINA Ta
OKpeMHUX 3704MHIlB. BopHOuac HaBeneHi MigXOAW JO BH3HAYCHHS
«Oe3meKkny He mo30aBiieH] HU3KU HEMOMIKIB, aJKe BOHU HE ITOBHOO
MIpOI0 PO3KPUBAIOTh CYTHICTh, COLIAJTBHUN 3MICT Ta KOMIUICKCHHH
XapakTep LbOro MOHATTS, HE BIITBOPIOKOTH iCTOTHI O3HAKU OE3IEKH,
10 BiI0OpaXkaroTh IPUPOJTY BOTO (DEHOMEHA, a JIMIIE BKa3ylTh OK-
peMi nuisixu 3abe3neuenns Oesnexu. [1ig yac GpopmymnroBaHHS TOHST-
Ts1, IO TOCIIKYEThCSA, HEOOXiHO OpaTH 3a ocHOBY Oe3neky B JIKBC
Ykpainu, CKJIaJJOBUMH SKOI CJIIJT BBOXXATH OE3MEKY 3aCYKEHUX, Iep-
coHany (iHIIMX 0ci0, AKi mepeOdyBalOTh B YCTaHOBaX BHKOHAHHSA MO-
KapaHb), OpraHiB Ta yYCTAaHOB BHKOHAHHS IOKapaHb BiJ MOMXKIHBHUX
3arpo3 Ta HeOe3NneyHuX mocsranb. 3abe3mneucHHs Oesneku B JJKBC
Ykpainu BiiOyBa€eThCs MUISXOM 3aCTOCYBaHHS KOMIUIEKCY OpraHisa-
HiTHO-TIPaBOBUX, PEKUMHHX, OMEPaTUBHO-NPOMITAKTHYHHIX, MaTepi-
QIBHO-TEXHIYHUX Ta IHIIMX 3aXOJiB, CIPSIMOBAHHMX HA 3amoOiraHHs
a00 yCyHEHHs HeOe3MEeYHHX MOCATaHb, [0 MalOTh MICIIe B OpraHax Ta
yCTaHOBaX BUKOHaHHs nokapanb. Orxe, Oesneka B JIKBC Ykpainu
CHIpSIMOBaHa Ha 3aXUCT CYCHUIBHHX BiIHOCHH, IO BHHUKAIOTH IO0
BHUKOHAHHS Ta BiIOYBaHHS KPUMIHATBHUX TTOKAPAHb.

dopmynroroun noHATTS «Oe3neka B JJKBC Ykpainuy, ciin 3Bep-
HYTH yBary Ha MeTy I[bOr0 IpolLecy, 0 AaCTh 3MOTy TIOKa3aTH TpH-
3HAa4YeHHS LbOTO IHCTUTYTY B CYCHIbCTB. He MOXHA He BiA3HAYMTH
toro (akry, mo 3ade3neueHHs 6esnekn B JJKBC Ykpainu BinOysa-
€TBbCSl B pi3HUX (OpMax i3 3aCTOCYBaHHSM PI3HMX METOMIB BIUIMBY
3aJIOKHO BiJI CTYIEHS CYCIHUIBHOT HEOE3MEeKH MOXJIMBOI 3arpo3u abo
He0e3MeuyHoro MocsraHHs, cy0’€KTUBHOTO Ta 00’€KTHBHOIO CKIIAZY
ILOTO SIBHIA TOIIO. MOXEMO MPHITYCTHTH, 110 H MeTy Oe3leKu Mo-
*Ha qudepeHIiroBaTy 3a BKazaHUMHU KpuTepisiMu. BomHovac oueBu-
JIHO, 110 rojioBHa Mera Oesrneku B JIKBC Ykpainu noBuHHa BKITIOYA-
TH JIMIIIE ICTOTHI Ta 3arajbHi AJIsi BCIX il BHIIB Oo3HAKH. IS 1[bOTO
CIIiJ] BpaxoByBaTH, 10 mpobieMa 3a0e3neucHHst Oesneku B JJKBC
VYxpainu 0OyMoBII€Ha BILTMBOM HU3KH (PaKTOPIB SK 30BHIIIHBOTO, TAK
i BHyTpimHbOro xapakrepy. Lllono uporo B.M. CuHBOB TiIKpecIIoE,
IO TIeHITeHIiapHa [isUTBHICTh 3YMOBJIEHA OCOOIHMBOCTSMH CBOTO
MpeaMera, yMOBaMH POOOTH, 3aBJaHHIMHU 1 OE3MEKOI0 — SIK BHYTPIIII-
HBOIO (B ME&XaX yCTaHOB BUKOHAHHS MOKapaHb), TaK 1 30BHIIIHBOIO (3
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TOYKH 30pY 3aXHCTy CyCHUIbCTBa Bij 3nmounHLiB) [16, c. 20]. Ha Ha-
mry a1ymky, mera 6esneku B JIKBC Vkpainu nonsrae B KOMIUIEKCHO-
MYy BIUTMBI Ha 30BHIIIHI Ta BHYTPIIIHI MOTEHIHHI i peabHi 3arpo3u
B MEHITEHIiapHill crcTeMi; 3aXHCTi TpaB, CBOOOA i 3aKOHHHX 1HTEpe-
ciB 3acymkenux, nepconany JJKBC Ykpaiau Ta iHmmx ocib, siki me-
peOyBalOTh Ha TEPUTOPIi OpraHiB Ta YCTAHOB BUKOHAHHS IOKapaHb;
3a0e3MeveHHI POoIleCcy BUIIPABIICHHS 1 pecolliaizallii 3acyKeHuX.

OueBUHO, KpPUMIHAIBHO-BUKOHABUE 3aKOHOJABCTBO YKpaiHU
noTpedye AKICHUX 3MiH LIISIXOM JIOTIOBHEHHS HOBUMU HOPMaMH, IO
Oynu 6 opieHToBaHi came Ha Oesneky B JIKBC Ykpainu 3 ypaxyBan-
HSIM TIPIOPUTETHUX OCOOJUBOCTEH I[LOTO IHCTUTYTY Ta HAYKOBUX Ha-
MPaIOBaHb, SKi ICHYIOTh y TIPaBOBii HaYIIi.

BucnoBku. Po3risiHyTi Bapiamii cyTHOCTI Oe3liekn HE MOXYTh
OyTH yHiBepCaJlbHUMHU Y BCIX BHIIJIKaX, OCKUIbKA BOHH HE BPaXxOBY-
I0Th [IJILOBOTO MPU3HAYECHHS SBHILA, SKE JOCITIIKYETHCA. Y NESIKHX
BUIQ/IKaX 1€ MPU3BOJUTH J0 MOMUIKOBOTO OTOTOKHEHHSI OE3MeKu 3
COL[IaJILHUM KOHTpOJeM. 3alUIIaloThCd HEAOCTKEHMMU B Haylli
KpUMiHaJIbHO-BUKOHABYOTO TpaBa (JOPMH Ta METOIN OE3MEKH Mepco-
Hary JAKBC Vkpainum @ TeOpeTHUYHO HEOOIPYHTOBAaHMMH TMHTAHHS
¢ynkuionyBanHs iHCTUTYTY Oe3neku B JIKBC Ykpainu.

Y3arajbHUBIIM 3aKOHOJABYI Ta JOKTPUHAJIBHI TOJMIOKEHHS II0J10
Oe3rexn B KpUMiHAJIbHO-BUKOHABYOMY TIPaBi, MPOIOHYEMO aBTOPCHKE
BU3HAUCHHS TOHATTS — «Oe3neka nepconany JJKBC Ykpainu — 1ie cuc-
TeMa KpUMIHALHO-BUKOHABYMX BiJHOCHH Ta MPaBOBUX 3aCO0IB i MeTO-
JB, CIIPSIMOBAHA Ha 3aXHUCT MpaB i cBo0o 1 nepcoHany JIKBC Ykpainny.
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Samofalov O., Vasiliev V.

CONCEPT AND ESSENCE OF PERSONNEL SECURITY
OF THE STATE CRIMINAL AND EXECUTIVE
SERVICE OF UKRAINE

The concept and essence of personnel security of the State Criminal and
Executive Service of Ukraine are analyzed in the article. Own concept of "security in
the State Criminal and Executive Service of Ukraine" as a system of legal relations
and legal means aimed at protecting the rights and freedoms of the personnel of the
State Criminal and Executive Service of Ukraine, convicts and other persons,
important and significant interests of penal bodies and institutions is proposed. It is
determined that the purpose of security in the State Criminal and Executive Service
of Ukraine is aimed at reducing and eliminating dangerous factors in penal
authorities and institutions.

The issues of interaction of the supervising and security department with the
operational unit in closed-type criminal establishments in order to ensure the
security of the staff of the State Criminal and Executive Service of Ukraine have been
considered comprehensively. Organizational forms and methods of work arising from
their competencies have been substantiated.

Ukraine has steadfastly embarked on the path of building a fully-fledged
constitutional state of European-type. At the same time, international integration
requires Ukraine to fulfill a number of conditions and obligations, in particular to
bring the law enforcement practice in line with the norms and standards of the
European Union. An important role in this process plays the reform of the State
Criminal and Executive Service of Ukraine as an integral part of the law
enforcement system.

1t is proved that one of the urgent directions of reforming the State Criminal and
Executive Service of Ukraine is the modernization of the security of penal bodies and
institutions as a whole, and the security of prison personnel in particular. Studying of
personnel security issues is conditioned by a number of circumstances, due to the
lack of a clear understanding of the legal nature of security in the State Criminal and
Executive Service of Ukraine in the modern legal science on the one hand, and the
need for a thorough theoretical and practical analysis of the security process in
penal bodies and institutions on the other hand.

Key words: personnel of the State Criminal and Executive Service of Ukraine,
personnel security, insuring security process, Security purpose.

References

1. Busel, V.T. (ed.) (2009), The Great Interpretive Dictionary of
Modern Ukrainian, Perun, Irpin.

2. Shemshuchenko, Yu. S. (ed.) (1999), Legal Encyclopedia, Ukrainian
Encyclopedia, Kyiv.

3. Lapin, V. M. (1999), Human Security, Knowledge, Kyiv.

4. Bryzgalov, V. N. and Makagon, N. Ye. (1976), Regime in prisons,
RIO of the Ministry of Internal Affairs of the USSR, Kyiv.

132



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1 (5),2019

5. Struchkov, N. A., Speranskiy, I. A. and Shmarov, 1. V. (1979), Soviet
Correctional Labor Law: A Special Part, Moscow.

6. Peregudov, A. G. (1996), The concept of providing security in ITU,
its principles, tasks and organizational and legal basis, Ufa.

7. Budanov, A. V. (1997), Pedagogy of personal professional safety of
law enforcement officers, Academy of the Ministry of Internal Affairs of
Russia, Moscow.

8. Shcherbakov, A. V. (2010), “Theoretical and organizational aspects
of the Criminal and Executive System security”, Bulletin of Vladimir Law
Institute, No. 4, pp. 50-53.

9. Dzhuzha, O. M. (ed.) (2010), Criminal and Executive Law of
Ukraine, Atica, Kyiv.

10. Philosophical Encyclopedic Dictionary, (1998), INFRA-M,
Moscow.

11. Stepaniuk, A. Kh. (2002), Actual Problems of Executing Sentences
(Essence and Principles of Criminal and Executive Activities: Theoretical
and Legal Research), Kharkiv.

12. Turav, E. V. (2005), Organization of the Supervision of Convicts
Detained in Prisons, Moscow.

13. Yarmaki, Kh. P. (2007), Administrative and supervisory activity of
the police in Ukraine, Kharkiv.

14. Pidvysotskyi, R. M. (2007), “Concept and Essence of Convicts’
Supervision in Penal Institutions”, From Civil Society to the State, Based On
the Rule of Law: Theses of the II International Scientific and Practical
Conference, Kharkiv, pp. 415-416.

15. Pototskyi, N. K. (1986), “On the experience of applying the system
of measures of influence on the hard-hearted convicts in prisons”,
Organization of activities for strengthening the rule of law in penal
institutions: work experience of ITU, pre-trial detention center and special
committees, Domodedovo.

16. Synov, V. M. (1996), “Training Specialists for Penitentiary Theory and
Practice”, Problems of Penitentiary Theory and Practice, No. 1, pp. 17-24.

133



HAYKOBE BUJTAHHA

KPUMIHAJIBHO-BUKOHABYA CUCTEMA:
BYOPA. CbOI'OJHI. 3ABTPA

HAYKOBMI JKYPHAJ
Ne 1 (5)
BignoBiganbHi 32 BUITYCK INonuapenxo O. T,
ITymua JI. I1.
Kopekrop Cuna JI. M.

Komm’toTepna Bepetka i makeryBanust — Onedipenko B. M.

3a J0CTOBIpHICT iHpOpMaIii B CTATTAX
BiJIMOBITAJTEHICTh HECYTh aBTOPH ITYOJTiKaIiii.

[ixmcano mo apyky 23.12.2019 p. ®opmar 60x84/16.
Hpyx pizorpadis. I'apriTypa Times New Roman. YM. npyk. apk. 7,79.
Tupax 100 mp. 3am. Ne 35/19.

Penakmiiino-sunaBHrya rpyna Akajaemii JlepxaBHOI MEHITEHITIAPHOI CITYKOU
14000, m. Yepmiris, Byn. ['orua, 34.
CBiZIoNTBO PO BHECEHHS Cy0’ €KTA BHIABHUYOI CIIpaBH 110 J{ep>kaBHOTO peecTpy
BH/IABIIiB, BUTOTOBJIOBAiB i PO3MIOBCIO/KYBaviB BUIABHUIOI POLYKILiT
cepis JIK Ne 5378 Big 06.07.2017 p.



