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I. 3BAT'AJIBHA TEOPIS ITPABA.
HEHOJIOI'TYHA TEOPIA

VIK 35.075:323.21
DOI 10.32755/sjcriminal.2019.02.007

Camodauos JI. I1.,

KaH/AW/aT IOPUIMYHNX HAaYK, TOLEHT, JOIEHT Kadenpu Teopii

Ta icTopii JepkaBH i paBa, KOHCTUTYLIHHOTO IIPaBa,

Axazemis [lep>kaBHOI NeHiTeHIIapHOT cyx0u, M. UepHiri, YkpaiHa;

Crpuxak A. I1.,

cinyxad 466-01 HABUaJIBHOI IPyIH,

Axanemist [lep>kaBHOI NeHiTEHIIapHOT c1y>x0u, M. YepHiri, Ykpaina

XAPAKTEPUCTUKA OCHOBHHX THUIIIB JIETTTUMHOCTI
BJIAZIA B ITIOTJIAJAX M. BEBEPA

Y cmammi poszenanymo ocHosHi npobremu 6u3HAYEHHS NOHAMMSL «1e2iMUMHO-
cmi enaouy. Buceimneno ocnosni nozuyii meopii M. Bebepa cmocosHo necimumnoc-
mi enaou. Buznaueno cneyughixy yvoeo incmumymy. Ha ocnoei ananizy noensdie
M. Bebepa cpopmosano agmopcvke po3yminHsa noHsmmsi aecimumuocmi énaou. 11io
4ac 00CHIONCEHHT OCHOBHUX NON0JICeHb meopii M. Bebepa usnaueno mpu Moiciu-
BUX MUNU 1e2IMUMHOCHI (OOMIHYBAHHSL) 3AENHCHO 810 IX ddicepen.

Knruoei cnosa: érada, depoicasna 61aoa, ne2imumMHicms, meopis 1e2imumMHOC-
mi 81a0u, Mun 1e2imumMHOCmi 61a0U.

IMocTranoBka mpodJjemu. [Ipobiema JIEriTUMHOCTI TOMITHYHOT
BJIa/IM € OAHIEI0 3 HAWOUIBII MPAKTHYHO OPIEHTOBAHMX Y Cy4acHid
MOJITHYHINA Haylli 1 KOHKPETHUX MO0 MOMITUYHOI cUTYalii, icropii,
MEHTAITeTy 1 TpaJIulliid MeBHOTO CycHinbcTBa. He icHye yHiBepcanb-
HUX KOHIICMI[if, 1 KOXEH JOCTIJIHUK MOXE CIPHUSITH PO3BUTKY IIi€i
rIo0anbHOl, aKTyaJbHOI 1 BaXKIUBOI MPOOJIIEMH CTBOPEHHS, MiATPH-
MaHHSI HAJIEKHOTO PIBHA XHUTTEAISUIBHOCTI JIepKaBH, CYCIUIbCTBA 1
MOKJIMBOCTEH caMopeaizallii 0COOMCTOCTI.

dopmyBaHHSI KIaCHYHOTO HAMpsIMY Y BUBYEHHI HMpOOJIEM JIEeTiTH-
MHOCTI TIOJIITUYHOI BJIaJIM K Cy0’€KTa HAYKOBOTO 1HTEPECY MOB’sI3aHE
3 TBOpuicTioO M. Bebepa, sikuii OMH 3 TIEpILX 3BEPHYBCA 0 Li€l TEMH
y CBOIX po0OTax i CIpUSIB aKTyali3allii BABYCHHS JICTITUMHOCTI BJIaJIH.
Moro Teopist 3amoBHIOBAIA HAYKOBHI BAKyyM, IO TPUBAIMIi Yac icHy-
BaB y CHCTEMI IOJITUYHUX HAayK 1 TEOpill y KOHTEKCTI Teopiil Biaaw,
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BiZTHOCWH BJIaJl, BIIHOCHH CYCHIJILCTBA 1 IeprKaBHUX IHCTUTYTIB, TIPH-
YMH BUHUKHEHHS 1 PYyHHYBaHHS JICPIKaBHOCTI.

AHani3 ocTaHHiX mocaimkeHs i myosikamiii. [locmikeHHS
mpoOiieM JIErITUMHOCTI B KOHTEKCTi HOro JpKepen He OOMEXYEThbCs
nociimpkenasmu M. BebGepa, cepen iHIIMX TOCTIHUKIB MOXKHA BUJII-
qnuty, Takux sk: [. Icron, M. Joran, . Xenpa, T. Jlakman, I1. bep-
rep, P. @eppapo, XK.-JI. l1labo Ta iHmi, sIKi B pi3HI YacH JTOCITIKyBa-
JI1 TIPOOJIEMH JISTITUMHOCTI Ta Jieraii3ailii BJIaJy, TUIU JETITHMAIIil
BJIAJIM T4 OCOOJMUBOCTI MOJITUYHUX CUCTEM.

MeTtor0 cTaTTi € aHATI3 MEXaHi3My peajti3allii JeriTMMHOCTI Blia-
I B KJIacn4Hil Teopii M. Bebepa.

Buknax ocHoBHOro Mmarepiany. Y caMoMy MIMPOKOMY CEHCI
BJIaJla 3aBXIW € BOJHOBUMH BITHOCHHAMH: OCOOMCTOCTI 10 cebe
(Bmaga Hax cobor0), MK 1HIUBIAaMH, TPyNaMH, KJacaMH B CYCHiIb-
CTBi, MiXK TPOMaJITHUHOM 1 JIepKaBOI0, MK YHHOBHHUKOM 1 Mi/JIeTIn-
MU, MiX JiepkaBaMu. BoHa peanizyeThcs y chepi 0coOucTol Ta coiri-
AJIBHOT TISUTBHOCT1 — OJITUYHOT, EKOHOMIYHOT, IPaBOBOI.

CyTHICTb BJaJI — BOJNBOBI BITHOCHHH (KOHTPOJb / JOMiHYBaHHS /
MiANOPSAKYBaHHs). Ypsii TPUIYCKaE BEPXOBEHCTBO, MOHOIMONbHE
npaBo Cy0’exTa TUpUHAMATH pillleHHS («aBTOPUTETHI DIIICHHSY),
000B’s13KOB1 1 3HAYYI JUIs 00’€KTa, 1 3aTHICTh 3a0€3ICYUTH BUKO-
HaHHSA 3000B’si3aHb, TOOTO KOHTpOJOBAaTU 00’€kT. CyCHiIbCTBO
00’exTHBHO TIOTpeOye Biaau. BoHa BuCTynae nmpoTu aHapxii, nepe-
KOJKA€ PyHHIBHUM JIisiM, HEOC3IIEUHUM JUISI BCHOT'O CYCITIIBHOTO Op-
ra"isamy. ABTOpUTET, MPaBO, HACHILCTBO — 3aCO0H, 32 JOIOMOI'OIO
SKUX ypsJ Ma€ 3JaTHICTh 3J1MCHIOBATH CBOIO BOJIIO, Ma€ TEBHUIA
BILTUB Ha JIISUTBHICTH 1 MOBEMIHKY Jirojied [1].

Brnana — 1e 31aTHICTS IEBHUX COILIaJIbHUX CY0’€KTiB (KOJIEKTHBY,
mozel, ciM’1 UM iHAMBigA) MpUUMaTH PillleHHs, SIKi € 000B’SI3KOBUMH
JUTSL 3A1MCHEHHS BJIaJ[M, BUKOPUCTOBYIOUH Pi3HI METOH 1 3aCO0M st
BOTO.

HepxaBHa Biaja — 1e CHOCi0 YNpaBIiHHA CYCHiTBCTBOM, JUIS
SIKOTO XapaKTEpPHUM € BUSB OCOOJIIMBOTO amapaTy HMpuMycy (aBTOpH-
TeTy CUJIH).

Hep>xaBHa Biaga:

— € aBTOPUTETOM JUIA TPOMaIChKOCTi (0(ilifHO Kepye cripaBaMu
BCHOT0 CYCIIUIBCTBA B IIJIOMY) 1 OJITHYHUM, TOOTO PETYJIIOE BiTHO-

8
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CHHH MDX BEIMKUMH 1 MaJMMH{ COLIATBHUMH TpyNamH i, OyIydu mo-
PIBHSHO 1301bOBaHMMH BiJl CYCHUIBCTBA (COLIaIbHO HEOTHOPITHIUMHU
B YMOBAaX KJIaCH, €THIYHI TPYIH, HaIlil, HAI[IOHAJIbHI MEHIIUHH TOLIO),
CHIpSIMOBYE X B iHTepecax Ti€i YacTHHH, OLTbII-MEHII, sKa 3aXOIMuiia
110 BJIay (CIyTye IHCTPYMEHTOM peati3allil BoJi MOJITUYHOI BIaN);

— € CYBEPEHHOIO BJIAJION0, TOOTO y cepi JepKaBHHUX CIIPaB BOHA
Ma€ BEPXOBEHCTBO MpaBa, HE3aJIEKHICTh M0A0 OyIb-AKO1 iHIIOT BiIa-
IIM SIK yCepeArHi IepKaBH, TakK 1 3a il MexxaMu;

— 3/1IHCHIOETBCSl HAa TOCTIMHIA OCHOBI CHemiadbHUM anapaToM
BJIQ/IN;

— Ma€ MOHOIIOJIBHE MPAaBO HA 3aCTOCYBAaHHs IPUMYCY Ha CBOIM
TepuTOpii (IepkaBHa TEPUTOPis);

— Ma€ MOHOIIOJIbHE MPABO OMOAATKOBYBATH OKPEMHUX OCiO y aep-
*aBi (A1 popMyBaHHS OI0KETY — CKapOHUIII JIep>KaBH );

— cToCy€eThcs BCix 0ci0 (Ppi3MUHMX, IOPHANYHKX), sIKi TIepe0yBa-
I0Th Y JiepaBi (BUHATKH: HAPUKIIAJ, IHO3EMHI JUIIIOMATH );

— BUJIa€ HOPMATHBHI akTH [2].

HepxaBHa Bliajia i ep)kaBa He MOYKHA OTOTOXKHIOBATH, 1€ HE T€
X came (B JIiTepaTypi TEpMiH «Iep>kaBHA Biajga» 1HOAI BUKOPUCTOBY-
€TBCS SIK CHHOHIM «JIepkaBu»). [lep>kaBHa Biaga — 1ie crocid ympas-
JHHA CYCIIBCTBOM, a JepkaBa — 1e crmocid (popma) opranizarii
cycninbcTBa. JlepkaBHa Biiaia € aTpuOyTUBHOIO PHUCOIO JepKaBH, ii
HEOOXiIHUM eIEMEHTOM SK CHCTEMHOI OCBITH, OCKUIBKM OCHOBHI PH-
CH JIepKaBHO-OPTaHI30BAHOTO CYCHUILCTBA (JIEpPKaBH): JIeprKaBHA
Biaja (aaMiHICTpaTHBHA OCHOBA JEpIKaBH), JIep>KaBHUI Hapoj (coti-
albHa OCHOBA PO3BUTKY); AepKaBHA TEPUTOpis (MaTepiaibHa OCHOBA
nepxasu) [2]. JepxkaBa € opraHizaii€ro CycliibCTBa B I[LIIOMY, KEpPO-
BaHOI clieniajJbHUM anapaToM BJaju, sIKHH MOIINPIOETHCS Ha BCe Ha-
CcerNieHHs KpaiHu i ii Tepuropii.

TepMiH «JICTITUMHICTBY HAJCKHUTH JIO HAUTOIIMPEHIIINX 1 cyIie-
pEWIMBUX KaTeropiii y CyCHiTpHMX 1 T'yMaHITapHUX HayKaX, 1 He
Tinbku. Takum uuHOM, E. Buctpuupkuii 3ayBaxkye, MO KOHIEMIIis
JIETITUMHOCT] JIy’K€ 4aCTO BUKOPHCTOBYETHCS B CYCHINBCTBI YPSIOM
JUISL OLIIHKHM Ta KOMEHTYBaHHsI Jili TIPEICTaBHHUKIB B[y, KOJU BHUPi-
IIYIOTh IMUTaHHS, Y4 € BIIMOBIIHICTH IXHIX ii 10 3akoHiB 1 KoHCTH-
Tynii [3, c. 49]. Kpim Toro, 1si KOHIIENIisi BUKOPHCTOBYETHCS HAAMIp-
HO, KOJIM BBaXa€TbCd, II0 Maike BCE, 10 MNPUNMAETHCI B
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CYCHUTBHOMY JKHTTi, Ma€ XapaKTEPUCTHKY JIETITUMHOCTI abo Mae Oy-
TH 3aKOHHUM, 11100 OyTH MPUHHATHM.

Kopinb cioBa «IeriTMMHICTB» BIleplIe 3yCTpiYaeThCsl B JaTHH-
cbKiii MoBi (legalis — y3akoHeHHI, 3aKOHHHUH, TIPABOBUH, TTOBHOIIPAB-
Hull (neranbpHuil); legalitas (3akoHHWH (jeramizamis); legitimation
(y3akoHeHHs); legitime (32 3aKOHOM, 3aKOHHO, HA 3aKOHHUX ITiJICTa-
Bax); legitimus (3akoHHUH, ynHHUE (eritumaunii) [4, c. 300-301].

TepMiH «IEriTUMHICTBY BiZIPI3HAETHCS BiJl TEPMiHA «3aKOHHICTH»
y TOMY CEHCI, 1[0 «3aKOHHICTB» MPOCTO O3HAYAE «IOTPUMAaHHS 3aKO-
HY», & «IETITUMHICTB» 03Ha4yae oOIpyHTYBaHHS IEBHUX HOPM, 1HCTH-
TyTiB a00 MpeTeH3iil 10 BiajH.

Cam tepmin «legitimusy, a Takox TepmiH «legalisy, sk 3a3Hauae
A. Baymelictep, Brepiie 3HaWACHUN y PUMCHKOMY TpaBi sSIK FOpPHC-
npyzeHiis terminus technicus. O0uIBa TEPMIHU MOXOAAThH Bij JaTH-
HCBKOTO lex i Mmo3HauyaroTh BiANOBIAHICTH 3aKOHY. PHMCBKI IOpHCTH
TOBOPSATh PO «3aKOHHICTH OIMIKM» a00 <«JICTITUMHICTD CIIaJIIIMHI
(legitima hereditas) [5, c. 22].

Crig po3pi3HATH WIETITUMHICTh JICPYKABHOI BJIAJ» Ta «JIEralib-
HICTh JiepKaBHOI Biiajn». OCTaHHE BU3HAYCHHS OXOIUTIOE TUIBKH BiJl-
MOBIJHICTD JIep>KaBHOI BJIaId YAHHAM 3aKOHAM Ta MpOLeAypam, 1o iX
nependavyaoTh, a JEriITUMHICTD — 1€, TIEPIIl 32 BCE, CTABJICHHSI CyCIilIb-
CTBa 0 JIep>KaBHOI BIaAW. Y TpOLECi JEriTUMHOCTI JiepKaBa CIpHii-
Mae JiepkaBy Ta i aii [6, ¢. 21]. BogHouac ciii migkpecauTy, 1o, 0e3-
YMOBHO, pIillIeHHs, NpPUHHATI B JEMOKPaTHYHOMY CYCHIIBCTBI,
3a3BHYAl CIIPURMAIOTHCS SIK aJICKBATHI 1 CIPaBEJIMBI, aJie € i Taki, sKi
3IIMCHIOIOTHCS B IHTEpEcax CYCHIIbCTBA 1 3apaj i TPOMaICBKOro OJara.

TToHATTA «JIETITUMHICTBY 1 «JIETANbHICTB)» HE CI1J OTOTOXKHIOBA-
tu. Li moHaTTSA moniOHi, ayne He igeHTHYHi. [lepmmii 3 HUX OIiHOY-
HUH, Ipyruil IOPUINYHHN 1 eTHYHO HeHTpanbHuil. OMHaK ciij 3a3Ha-
YUTH, IO JICTITUMHICTh JepKaBHOI BJIAJM, KpiM BH3HAHHS ii
HACEJICHHSM, SBHO XapaKTepH3YEThCS 3aKOHHICTIO, IO € YaCTHHOIO
JETITUMHOCTI 1 € 11 FOpUANYHUM BHpaKeHHsIM. PeanpHa neraiizamis
Jiep’KaBHOI BIIAAM, a HE TICEBAOJIerai3allis, MoXe iCHyBaTH JIMIIC B
JIEMOKpaTHYHIN JiepxaBi. 3aKOHO/aBYa Jieraji3allisi B yMOBaX aBTO-
PUTapHUX 1 TOTANITAPHUX PESKUMIB MOXE 3A1HCHIOBATHCS 30BHIIIHBO
JEMOKPATHYHUM IUIIXOM, 3aKOHOAABCTBO MOYKE MICTUTH JIEMOKpa-
THUYHI TIOJIOKEHHSI, BCTAHOBJIFOBATH IHPOKUI CIIEKTP COLialbHO-EKO-
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HOMIYHHX TIpaB, aje, BPaXxOBYIOUH pealibHy peasibHIiCTh, Oy/ie 3BiIbHE-
Ho. [lep:kaBHa Bnasa moBUHHA OyTH MOOynOBaHa i QYHKIIOHYBAaTH Y
CBITJI1 JIEMITUMHOCTI Ta 3aKOHHOCTI1, BIACTUBHUX 11 0COOJHUBOCTAM IS
JiepiKaBU IEMOKpAaTH4HOI opieHTanii [7, c. 20-23].

TepMiH «IErITHMHICTB)» THOJII MEPEKIANAETHCS 3 (PPAHITY3bKOI SK
«3aKOHHICTBY» a00 «y3aKOHEHHICTh». Takuil mepekiiag He 30BCIM TO-
YHHUWA. 3aKOHHICTb, 10 PO3YMIETHCS SIK YMHHA BIAMOBIIHO 10 3aKOHY,
BifjoOpakeHa B KaTeropii «3akoHHOCT1». [IOHATTS Takoi eriTHMHOCTI
Ma€ OL[IHOYHUH, eTHYHHHN 1 MOTITHYHUH XapaKTep, 3aKOHHICTh — (op-
MaJbHO TpaBOBa i eTMYHO HeWTpanbHa [8, c.22]. Omke, nepkaBHA
BJIa/1a, HaBiTh HE MOMYNAPHA, 3a3BUYail JieranbHa. BogHouac, e Mo-
ke OyTH HEJIETITUMHHUM, TOOTO HE CIIPUHMATHCS JIIOJBMHU, BUIABATU
3aKOHH Ha BJIACHUI PO3CY]l i BUKOPUCTOBYBATH iX SIK IHCTPYMEHT Op-
raHi30BaHOI'0 HACHJILCTBA, JOMOITHCS CBABLLIA 1 O€33aKOHHS

OTxe, JICTAIBHICTh JICPKABHOI Biaau (DIKCye JIUIIEC BiIMOBija-
HICTh JEp>KaBHOI Bagy HAsBHUM 3aKOHAM 1 MPOIEAypaM, IO iX Te-
pendayaroTh, a JIETITUMHICTD — II€, TIEPII 32 BCE, CTABIICHHS CYCITLIbC-
TBa JI0 JIEp>KaBHOI BJIA/IN.

CyuacHa cucTeMa MOJiTHKO-TTOMITHYHUX, CYCHITBHO-TIOMITHYHUX
BIZTHOCHH € BiIOOpa)KEHHSIM 1CTOPHYHOTO, MOJTITUYHOTO, YIIPaBIiHCh-
KOTO JIOCBify, HAOYTOTO CYCHUIBCTBOM, JepP>KaBHO-YIPaBIIHCHKUMH
yCTaHOBaMH MPOTATOM TPHBAJIOIO 4Yacy iCTOPUYHOTO PO3BUTKY Ta
BJIOCKOHAJICHHSI PI3HUX METOJIB, TEXHOJOTIH 1 mpouenyp. He3paxa-
IOYM Ha PI3HOMAHITHICTh, HEOJAHO3HAYHICTh 1 YaCTKOBY HAyKOBY He-
BHU3HAYEHICTh CAMOTO MOHSATTS «JICTTTUMHICTh MOJITHYHOI BTN, Y
CBIZIOMOCTI KOHKPETHOI JIFOJJMHU BOHA TOCIJa€ TOBHICTIO 3pO3yMiJie
MICIIE 1 IEBHY POJIb.

VY cBoeMy nocnmimkeHHi Bebep BUALIMB TPU MOKIIMBUX THIIH JIETi-
TUMHOCTI (IOMIHYBaHHS) 3aJIKHO Bif Horo mkepedn. PosrisHemo ix.

Tpanmuiiiina JeriTHMHICTS. Ii JDKEPENIOM € TIeBHAa Tpajullisi, KO-
Juch OyB CTBOpEeHWH 4nii-HEOyAb Mopsmok. THru TpamuiiiHoi Bia-
IIM: TEPOHTOKpaTisl (Blajga CTapiiiNH); maTpiapxaibHa (Blaga Iuie-
MiHHHX BOXJIB); pONOBHH (Blaga MOHapxa, fKa Moxe OyTh
0narocioBeHHa PENirifHUMHA HOPMaMH); CyATaHI3M, A€ TPaIWLlis €
3aCTOCYBaHHSIM HaCHJIbCTBA, & BJIAJIa BJIQJAWKU 3BUIBHSETHCS BiJl Tpa-
JTUIIHHUX 0OMEXKEHb (APEBHI CXiJIHI JIECIIOTH); BiIajia rocyaaps Haj
¢deomanamu, Bacagamu, siKi JOMiHYBaJIH B CEPEIHHOBIYHY €MOXY, 1 B
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CY4acHOMY CYCIIUIbCTBI BUSIBISETHCS B TaKUX SBHINAX, SK BIPHICTH
MpHCsA31, KOACKC YeCTi Ta iHIIi.

Xapu3maTH4Ha JIETITUMHICTh Ma€ JDKepeno Xapu3Mmu (Bix rpelb-
Kol Xapu3mMu — OOKecTBeHHOi OyiarozjaTi) i TPYHTYETbcS Ha Bipi B
OCOOMCTICHI SIKOCTI Jlifiepa, KW MPHUIUCYE HaA3BUYAlHI 0COOMCTi
SIKOCTi: MYJIpPICTh, CBSTICTh, I'epOi3M. XapH3MaTH4HA JIETiTHMHICTb
IPYHTY€EThCS Ha EMOL[IHOMY 3apsili, Ha HEMPaBUIBHIN TOBIpi BOKIS.
PeniriiiHi MPOpOKH, PeBONIOMIKHI 1 TOTAJITApHI JilepU MaloTh TaKy
BIaqy. Xapu3MaTHUYHUMU Jinepamu M. BeGep BBaxaB Xpucra, bynny,
Myxammena, Hanosneona ta iHmmx.

[IpaBoBa (pamioHanbHa) JETITUMHICTL Ma€ CBOIM KEPEIOM pa-
IOHAIBHO BCTaHOBJICHI MpaBHiia, HOpMHU (3akoHH). [IpaBoBa neritu-
MHICTh 0a3y€eThCsl Ha palioHaIbHO-OIOPOKPATHYHOMY THIIi YIIpaBIliH-
Hf 1 Ha KOMIICTEHI[il, HAsIBHOCTI CIICLiajdbHOI OCBITH, peasi3ailii
YIPaBIIHCHKOT JisUTHOCTI BiJINOBITHO JJO BCTAHOBJICHUX MTPABHUJI.

V kpaiHax 3 JOMiHYBaHHSIM JI€MOKPATHYHUX MPUHIIMUITIB YIIPaBIIiH-
Hs 1I¢ TOJIOBHUM THI JIETITUMHOCTI. B OCHOBI 11bOTO BUY JieriTUMaIii
JIeXXaTh PaBOBI HOPMU, Tpauilil (GOpMyBaHHS 1 AiSUTBHOCTI BIA/IH, SIKi €
000B’I3KOBUMU SIK JJISl CYCIUIBCTBA, TaK 1 1151 Biaw [9, c. 47—48].

lonoBuuii BHecok M. Bebepa y BHBYEHHI MOMITHYHUX (HOpM 1
PEKHUMIB JIETITHMHOCTI MOJKHA TIPEICTABUTH B YOTHPHOX HAIPSMKaX.

[o-nepure, Bebep € aBTopoM Teopii JIETiTUMHOCTI BIIajH, siKa 3a-
BIIIKA CBOiM YHIBEPCAJIBHOCTI JIO3BOJISIE PO3YMITH HE TUIBKH Cydac-
HUH cTaH, ane i Bci popMH BITHOCHH MK BJIa/IO0 1 CYCIIJILCTBOM.

JpyruM Ba>kKIMBHUM JOCSTHEHHsSIM Bebepa Oyno pO3BHUTOK THIIB
MOJIITUYHOTO KEPIBHUIITBA, 110 BUHUKAE B CTAOUIBHUX 1 MIHJIMBHUX
CyCHiIbCcTBaX. Buxoasuu 3 #oro KOHIIEIIIT JICTITUMHOCTI 1 TOJIITHY-
HOro nmaHyBaHHs, M. BebGep BiAMOBiIHO pO3pi3HSAB THUIH JIiAEPCTBA!
palioHanbHi, TpaauiiiiHi 1 xapu3MaTnyHi. KokeH 3 HUX XapakTepH-
3yBaBCsl BIACHUM CTHJIEM IOBEIIHKH, BUKOPHCTAHHSIM 3ac00iB YII-
PaBIiHHS, KOKEH 3 SKUX CIHUPAaBCs HAa KOHKPETHUH aJMiHICTpaTHB-
HUN TiepcoHan 1 colianbHi BepcTBH. [IpUHIMIIOBO BAXKJIMBHM €
BuginenHss M. Bebepom minepcTBa Xapu3MaTU4HOI KOMIO3UITIT, sKa
BUHHUKA€E B yMOBAaX COLIATBHOI Ta MOMITHYHOI HECTaOlIBHOCTI.

Tperim HanpsiMkoM AisuibHOCTI M. Bebepa € anani3 comiaisHOT oc-
HOBH TOJITHYHOI CTAOUIbHOCTI Ta HecTaOutbHOCTL. Ha ocHOBI i€l kaTe-
ropii M. Bebep po3poOuB Habarato ckiajHinry, baraToBapiaHTHY CHC-
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TeMy CoLiasibHOI cTpatudikarii, Hixk kmac. Ocobu, Ha nymky M. Bebe-
pa, TparHyTh BCTAHOBUTU B CYCITUIBCTBI CBOi MO3MIIii, 3MII[HUTH CBIiii
COIiaIbHUM cTaryc. Y TUX BUIAJIKaX, KOJIM Taka KOHCOJIIAIlis MOB’si3a-
Ha 3 peaizalielo eKOHOMIYHUX IHTEPECIB, SIK Y EKOHOMIYHO PO3BUHEHHX
CYCIIUIBCTBAX, (POpMYIOThCs KilacoBi iHTepecu. OHAK CBIOMICTh iH]TH-
BifliB HE MOke OyTH Oe3rmocepeiHbO MOB’sI3aHa 3 KJIACOBUMH I[IHHOCTSI-
M. JIromu yacto cipuiimMaroTh cebe SIK YaCTUHY He CTUIBKHU KJ1acy, CKilb-
KM €THIYHOI, IJIeMiHHOI 200 peiriiHol CUTBHOTH.

UerBepTuM HampsMKoM jociijpkeHb M. BebGepa e anamiz mosi-
TUYHOTO TPOILECY SIK 3arpo3u MEpepoKEHHS JAEMOKpaTii B TUKTATy-
py. Oco0iinBoIO HEOE3IMEKOI B I[bOMY ILJIaHI € OIOPOKpATis, SIKa Ma€
eKCIIepTHI 3HaHHSI 1 TOMY Ma€ YHIKaJlbHY MOXIUBICTh CKOHIIEHTPYBa-
TH BJIaJly B CBOIX pykax. J[is Toro, mo0 oOMEeXUTH Bliaay OropoKpa-
Til Ta MIATPUMYBATH COLIAILHY CUCTEMY JIEMOKPATHYHOIO, CTa0UIb-
HOoO, M. Bebep (opMyitoe KOHIEMINIO JAEMOKPATUYHOTO THITY
«rigepa miedicIuTy», 3aBAaHHIM SKOTO, MO-TIepIe, € 3a0e3meueHHs
KOHTPOJIIO 33 JisIMH aJIMIHICTPATUBHOI OIOPOKpaTii, M0 MEepPeIIKo-
JDKa€ il IpUHHATTIO TMOJITHKH, 1, TO-ApyTe, 3a0e3MedeHHs CYCIUTbCT-
Ba KOHKYPEHTHHUM Bif0opoM monitnyaux jigepis [10, c. 64]. Orxe,
BUPIIIEHHS [TUX 3aBAaHb MOXIIMBE JIMIIE 32 YMOBH, II0 XapU3MaTHY-
Ha BIaja Ji/epa MpPOTUCTABISEThCS BiaAi Oropokpatii. Jlumie Take
MOEAHAHHS PaliOHATFHO-IPABOBOI CHIIH, MepcoHidiKalielo Kol €
OrOpOKpaTis, 1 BlIaZia Xapu3MaTUIHOI OCOOM, 3aCHOBAHOI Ha ippallioHa-
JILHIM Bipi Mac y ii HaJI3BUYalHUX SKOCTSX, MOXeE, Ha TyMKy BeOepa,
3a0e3MeunTr HeoOXiIHY CTaOUIBbHICTh 1 IPOLBITAHHS CYCIILILCTBY.

BucnoBku. OTxe, NeriTUMHICTB, Ha TyMKy M. BeOepa, o3Hauae
BU3HAHHS BJNIaJM, ii 3aKOHHOCTI 1 BHCTYIIA€ TapaHTOM CTaOiLIbHOCTI
HasIBHUX Y CYCHUIBCTBI CTPYKTYp i mpoueayp. JIeriTHMHICTD € LeHT-
paJbHUM €IEMEHTOM sIBHIIA, sike BeOep Ha3BaB «IONITHUYHUM JIOMi-
HYBaHHSIMY», IO Iependayae TaKuil COliaIbHUI MOPSIOK, e HaKa3!
YIIOPSIAKOBYIOTBCSL 1 BUKOHYIOThCS. OlHAK BUKOHAHHSA HakKasiB, Ha
nyMKy Bebepa, Moxe OyTH TOCATHYTO HE TUTBKH 3aCTOCYBaHHSIM CH-
su. ['onoBHe, o Oyzb-sKa Biiaja Ji€ B paMKaX MEBHUX COIIAJIBHO
PO3BHHEHHX HOPM 1 MpaBWJI CIIBiICHYBaHHS 1 0a3yeThCsl Ha X HOP-
Max y CBOid MisIbHOCTI. SIKIO MpaBWiia BU3HAIOTHCS OUIBIIICTIO B
CYCIUIBCTBI, MO’KHA OyTH BIIGBHEHHM, IO JICpKaBHA BJIaJla Ma€ JI0-
CTaTHBO MIlIHUN (DYHJIAMEHT, Ma€ JICTITUMHY OCHOBY JIJIsSI CBOTX JIiH.
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JleriTUMHICTh BIIQW MOXKE PO3TIIANATUCS K OIUH 3 HalBaXKiH-
BIllIMX pECypCiB, 110 JIO3BOJISE 3HAYHO MEHIIIE OOMEXYBaTHUCS y CBOIX
nisix. Taka cBoOona Jiii jae Biajai MEBHUN BUOIP: BUKOPUCTOBYBATU
HasIBHY BJaJy, pealli3yBaTu TUIbKU CBOI BIACHI IHTEpECH, SIKi CyIepe-
4aTh TPOMAJICHKOCTI, a00 3/iICHIOBATH COIlIaIbHO-CKOHOMIYHUHN PO3-
BUTOK Ha 0OJ1aro cycrijibCcTBa B IIJIOMY.
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Samofalov L., Stryzhak A.

CHARACTERISTICS OF MAIN TYPES OF POWER
LEGITIMACY IN VIEWS OF M. WEBER

The main problems of the concept definition of "legitimacy of power" are
considered in the article. The main points of M. Weber’s theory regarding the
legitimacy of power are also highlighted in the article. The specifics of this institute
are determined. Based on the analysis of M. Weber’s views, the author’s
understanding of the concept of power legitimacy was formed. By exploring the basic
persuasions of Weber's theory, there are identified three possible types of legitimacy
(domination), depending on their sources.
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The problem of power legitimacy is emphasized to be one of the most practically
oriented one in modern political science and specific to the political situation,
history, mentality and traditions of a certain society. There are no universal
concepts, so any researcher can contribute to the development of this global, actual
and important problem of creating and maintaining the proper level of a state's
vitality, society and opportunities for individual self-realization.

Legitimacy is a central element of the phenomenon that Weber called "political
domination", which envisages such a social order which are ordered and executed.
However, the execution of orders, according to Weber, can be achieved not only with
the use of force. The main thing is that any government operates within the framework
of certain socially developed laws and rules of coexistence and is based on these norms
in its activity. If the rules are recognized by the majority in society, one can be sure that
the state government has a solid foundation, a legitimate basis for its actions. Power
legitimacy can be seen as one of the most important resources, allowing much less
restriction in their actions. Such freedom of action gives the government a choice: to
use existing power, to realize only their own interests that are contrary to the public, or
to carry out socio-economic development for the society s benefit as a whole.

Key words: power, state power, legitimacy, theory of power legitimacy, type of
power legitimacy.
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RETROSPECTIVE OF MINORS’ RESPONSIBILITY

The article examines historical approaches to juvenile responsibility for
wrongdoing. The views of the Middle Ages philosophers who studied the causes of
crime, their motives, defended the principles of individualization of punishment,
noted that punishment should be preventive.

The creation of correctional facilities for children without parents, homeless,
abandoned and juvenile offenders is considered in Europe. The responsibility of
minors in the Russian Empire is investigated. The post-revolutionary period is
considered.

The legislative changes introduced by the Criminal Code of 1960 of the
Criminal Code of Ukraine in 2001, the adoption of the Law on Probation and the
establishment of juvenile probation centers are characterized.

Key words: minors, crimes, responsibility, history, educational institutions,
educational activities, juvenile probation.

Target setting. Juvenile delinquency as an extremely dangerous
social phenomenon has existed in all historical times and has been a
constant problem of life for every nation and community. Society has
always looked for ways to overcome this phenomenon, taking into
account the physiological and age characteristics of juvenile offenders.
Many scientific works are devoted to the development of preventive
measures, the humanization of juvenile law, the creation of optimal
social and pedagogical conditions for correcting and re-educating
adolescents who are in conflict with the law, but not enough attention is
paid to the historical analysis of juvenile offender liability.
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Actual scientific researches and issues analyses. Analysis of
recent research and publications. In their works the history of
development of responsibility of minors was studied by famous
lawyers, educators, psychologists: E. Hilmanov, V. Hlushkova,
T. Honchar, K. Dolhopolov, L. Dubchak, Ya. Kvitka, S. Kyrenko,
A. Klevtsov, N. Kovtun, N. Krestovska, N. Orlovska, T. Prykhodko,
O. Severin, V. Tatsii, O. Fedoruk, H. Chechel, and others.

Purpose setting. The purpose of the article is to conduct a
retrospective analysis of the development of approaches to the
responsibility of juvenile offenders, to study the history of the
creation of public and private institutions for the custody and
upbringing of children in conflict with the law.

Statement of basic materials. The ideas of educating the
younger generation in the spirit of compliance with the laws that
existed in society were expressed in ancient times. It is worth
mentioning that in the Ancient World philosophers tried to answer the
question: why are minors committing crimes? What should be the
responsibility for their offenses? How to educate such offenders?

The first attempts to identify trends and approaches in dealing
with juvenile offenders were developed in the writings of ancient
philosophers: Aristotle, Democritus, Confucius, Pythagoras, Plato,
Socrates, Cicero.

Mints M., analyzing the sociology of criminal manifestations,
leads the assertion of philosophical thoughts of eminent philosophers.

So, Plato tried to investigate the causes of the crimes, their motives.
He argued for the principle of individualization of punishment, which,
in his opinion, should be consistent not only with the nature of the
perpetrator, but also with the motives of the perpetrator, to take into
account manifestations of fraud, cruelty and youthful credulity. He
committed the death penalty, noted the personal nature of the
punishment, that is, it should not extend to the offender’s offspring,
even in cases of encroachment on the state system. It is also noteworthy
that Plato did not associate charity and evil with the natural qualities of
a person, but with his upbringing, he believed that punishment should
not only be punished, but also brought up.

The great philosopher and teacher of Alexander the Great,
Aristotle, believed that the punishment to which the juvenile offender
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should be should be preventative in nature and should cause fear in
others who embarked on the path of crime, and at the same time on
all citizens of the state. In sentencing, Aristotle considered it
advisable to take into account the circumstances of the crime and not
punish for crimes committed in circumstances "beyond the ordinary
forces of human nature", that is, legitimate behavior should not
require manifestation of heroism, and suggested delinquency. He was
firmly convinced that the offender becomes corrupted by his will, but
his spirit must rule over the body and mind over instinct as master
over the slave.

Roman speaker and lawyer Cicero considered as the most
important source of crimes "unreasonable and greedy passions to
external pleasures, with infinite recklessness to satisfaction of needs",
and also hope for impunity. Hence the recognition of the importance
of punishment, which pursues the goal of universal and private
prevention, which ensures the safety of society.

Seneca, a Roman philosopher and political figure, a writer like
Plato, believed that punishment should seek both the correction of the
guilty and the security of society through preventive influence on its
other members [4, p. 87-89].

In various historical epochs, the state, regardless of socio-
economic formation, has struggled with the phenomenon of child
crime, studying the nature of the personality of the juvenile offender,
involving the church, society, issuing special laws aimed at
overcoming crime; Determined the degree of punishment of a minor
(expulsion, expulsion, bail, fines, imprisonment and even the use of
the death penalty, etc.).

Exploring the problem of juvenile responsibility, it should be
noted that Confucius, Pythagoras, Plato, and Socrates argued that the
traditional punishment should be replaced by correct education. And
Democritus stated that human behavior should be based on a sense of
obligation, not a fear of punishment, so punishment should be based
on the principle of sufficiency and expediency [6].

In the Renaissance, philosophical ideas aimed at preventing crime
dominated as one of the main elements of its eradication. This
position was expressed in their writings by Thomas More, Tomazo
Campanella, Bacon.
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At the XVIII century, the rapid development of the doctrine of
crime and its response began. Locke, Helvetius, Holbach, Diderot,
Bentham, and other philosophers have also written about the causes of
crime and measures to combat it, noting the social disorder of society
and the need to prevent crime. In his work, Crime and Punishment,
Beckaria noted that the purpose of punishment was not to torture or
torment a person, but to prevent the perpetrator from harming society
again and to keep others from committing the same thing.

At the end of XVIII beginning of XIX century many. European
countries are experiencing correctional facilities for children left
without parents, homeless, abandoned, and juvenile offenders. Later,
differentiation of offenders into children and adolescents arises, and
over time the issue of creating special juvenile correctional shelters
arises. The first such institution was opened in Florence (Italy) - it
was a home for abandoned and vicious children. In the second half of
the eighteenth century. In Switzerland, well-known educator
humanist 1. Pestalozzi organized a “Poorer Institution”, which
brought together children from poor families and orphans. Collecting
these children, the educator believed that physical labor in spinning
and weaving workshops, on the farm and in parallel teaching them
literacy and treatment would “teach them to live humanly” and
protect them from neglect and begging [10, p. 22].

In France in the early XIX century the Mettreese Colony (1839)
was established, in which there was a "House of Parental
Corrections", which accommodated pedagogically neglected children
whom parents could no longer cope with. These children have not
committed any wrongdoing, but have been prone to it. After working
with such children, which included mental and physical development,
religious education, they returned to their families [7].

At the end of the XIX century. a "Care Society" was opened in
Paris to deal with "morally neglected" children deprived of parental
care (poor and homeless), potential criminals. Medical examinations
were carried out here, they showed aptitudes and abilities. The
"completely spoiled" were sent to penitentiary institutions, ill ones -
to the hospital, pedagogically neglected - to orphanages and
charitable institutions.
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In England, the Corrections and Care Union was set up to provide
shelter for the homeless in which they received their primary education
and handicrafts. The Union took care of the employment of young
people leaving the asylum, which was important for preventing and
overcoming unlawful behavior and preventing offenses [10, p. 23].

The "School of the Abandoners", founded by Lord Schaeffsbury,
also took care of the homeless minor, gave them education and taught
crafts. The patronage of these children was carried out through
charity work of both the state and the public.

In the second half of the XIX century. in England, along with the
educational complex-colony for juveniles Stepney House (1867), a
maritime school for "difficult" teenagers was created by Dr. T. Bernard
in Norfolk, where the means of prevention and pedagogical influence
on the illegal behavior of teenagers is maritime discipline and maritime
discipline [9].

In Germany, public institutions for “particularly difficult”
children, pedagogically neglected adolescents and offenders existed
closed Hagenau establishments in Alsace, with children between the
ages of 8 and 14 and boys between 14 and 21 years old. At the same
time, teenage offenders made up only a third of the entire contingent,
and the rest were children who were adopted at the request of their
parents or of families where their parents were deprived of parental
rights [10, p. 24].

In Zellendorf, there was the Am-Urban Institute for the
Abandoned Children, founded in 1824. The facility housed children
ages 6-16, who were also grouped in groups of 15 people. Each group
had its own tutor. For the re-education of children, they used work
that allowed them to acquire certain professional skills, provided
them with primary education, formed hygienic on-the-go and healthy
lifestyle skills (physical exercises), nurtured a sense of cheerfulness,
aesthetic perception of the world [7].

As for domestic approaches to re-education of minors, the first
mention of the responsibility of minors is found in the territory of
Kievan Rus in the collection of ancient Russian law. In the early
feudal state, childhood was not perceived as a value, and children
were considered to be only family members and had no personality of
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their own. Therefore, juvenile delinquency was considered a family
problem. The preferred type of punishment was corporal punishment.

In tsarist Russia, the first foster homes for homeless and
abandoned newborns appeared in Peter I’s time. With the adoption of
the Military Article in 1715, which governed liability for war crimes,
minors act as a special subject of criminal responsibility. The Decree
of Catherine II stated that persons under the age of 17 should be
brought to the Senate to determine the extent of their guilt, and
juveniles of 10-15 years who committed crimes were punished with
harshness [3].

The next stage in the development of juvenile criminal law was
the adoption in the Russian Empire of the Criminal and Correctional
Penalties of 1845, which set the age of criminal responsibility from
10 years, and the court was obliged to establish: "with understanding"
or "without understanding" acted a minor, aged 10 to 14 years.
Depending on their age, the seriousness of the crime and the form of
guilt, the minors could be transferred to parental education, sent to
hard labor, correctional facilities, and could be sent to the monastery
for correction. In the second half of the nineteenth century. In
Moscow, at the Simon Monastery, a correctional school was opened,
headed by young talented teacher M. Rukavyshnikov [1].

In 1871, under the leadership of A Gerd, the first school for the
hard-to-educate was organized, the St. Petersburg Agricultural
Colony for Offenders. educational work in which it was based on the
principles of humanism and respect for the individual, which
radically distinguished it from similar correctional institutions in
Western FEurope. Increasingly well-known educators, doctors,
biologists, and public figures are paying attention to the peculiarities
of physiological and psychological development of juvenile
offenders, as a rule, the presence of mental disorders and the need for
a special approach to punishment, and involve the church and society
in their upbringing.

In the Criminal Code, the Russian Empires of 1903 divided 3 age
categories of minors: 10-14 years, 14—17 years, 17-21 years, and
established the possibility, depending on the gravity of the crime, for
the first two categories of substitution of appropriate punishment by
forced education or its mitigation. Later, children’s courts were created
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in 1910, and in practice, such a measure of influence as the "transfer to
responsible supervision" by the caregiver was introduced. Only an
experienced teacher could act as a guardian in court [2, p. 16].

After the October Revolution of 1917, the humanization of
criminal influence on minors took place: the jurisdiction of general
courts and imprisonment for persons under the age of 17 were
abolished, as it was believed that imprisonment did not fulfill the
purpose of serving sentences: no more corrected, no more sentenced
persons it spoiled them morally. A significant number of juvenile
offenders have been released from prison. This refusal to prosecute
juveniles has led to a sharp rise in crime. On the basis of the Decree
of January 14, 2018, commissions were created for minors who had a
medical and psychological orientation.

Agricultural colonies were being set up to house 18-year-olds, up
to 21 years of age. At the same time, juvenile delinquent offenders
with multiple convictions created labor communes that recruited
prisoners on a voluntary basis.

Since 1921, following the adoption of the "Regulations on Minor
Offenders", by court order, they have been placed in correctional
homes (but not more than 20 years old). Later, they were reorganized
into factory apprenticeship schools, in which persons aged 15 to 18
were serving their sentences. Later, the age of juvenile responsibility
was reduced to 12 years, the list of crimes for which they were sent to
correctional facilities was expanded, and the types of juvenile
institutions were identified: isolation facilities, labor colonies, and
distribution facilities.

For the first time in pedagogical practice, mass re-education of
offender children in the labor colony named after A.G. M. Gorky,
who was near Poltava and in the children’s commune them. FE
Dzerzhinsky (1920-1928) of the suburbs of Kharkiv was held by an
outstanding teacher, writer, public figure AS Makarenko, developing
the theory and methodology of upbringing in the collective and the
theory of family upbringing [5].

In 1960, the Criminal Code fixed at the legislative level two types
of punishments applicable to minors: imprisonment and correctional
labor without deprivation of liberty. Substantial changes in the law on
prosecution, imposition and serving of sentences occurred after the
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adoption of the Criminal Code on April 5, 2001. For the first time, the
entire section on "Features of Juvenile Criminal Responsibility” is
devoted to the regulation of the punishment of minors. It regulates the
procedure and conditions of sentencing. The main types of
punishments and additional punishments were also applied to minors.

It should be noted that in recent years the number of juveniles in
correctional facilities has decreased dramatically. This is due to new
approaches to combating juvenile delinquency, which are being
implemented with the adoption of the Law of Ukraine on Probation.
The advantage of probation for minors is that they are re-socialized and
corrected in the community, without isolation from society, separation
from the family, which prevents the traumatic impact that the minors
were subjected to while in detention. Juvenile Centers set up in the
Probation Service provide an individualized approach to the provision
of rehabilitation services, as well as implement social and educational
activities to change criminal thinking and re-socialization.

Conclusions. Analyzing the historical stages and approaches to
the responsibility of minors, we can draw the following conclusions:

- child crime is a constant problem in every society;

- for a long time, the problems of the offenses of children and
adolescents, their upbringing and re-education were mainly taken care
of by public figures, doctors, retired military personnel and teachers;

- only a minimum age of criminal responsibility was established
over time, which was associated with the physiological process of
being aware of, managing and understanding their actions and the
dangers of their actions;

- the humanization of the legislation has led to the restriction and
mitigation of the responsibility of minors, the use of social-
educational and psychological-pedagogical approaches.

- an important step in the fight against juvenile delinquency was
the adoption of the Law of Ukraine "On Probation" and the
introduction of social-educational measures that provide an individual
approach to the provision of rehabilitation services and include a
number of social-educational measures.
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PETPOCIIEKTUBA BIAITOBIJAJIBHOCTI
HEINOBHOJIITHIX

Y emammi poszensnymo icmopuuni nioxoou 0o 8i0nogioanbHOCH HeNnoGHOMIM-
HIX 3a npomunpaeHi Oiauus. Jlocniodxceno noensiou ginocogie Cepednvosiuus
Apicmomens, [lemoxpima, Konghyyin, Ilichacopa, [Inamowna, Coxpama ma iH., sKi
BUBYANU NPUYUHU GUUHEHHS 3TOYUHIG, IX MOMUBU, 8I0CMOI08ANU NPUHYUNU THOUBIOY-
anizayii noKapanms, 3ayeadicy8anu Ha Momy, Wo NOKaApauHs NOGUHHO Mamu npogi-
JAKMUYHULL Xapaxkmep.

Pozensnymo cmeopenus 6 kpainax €sponu sunpasHux 3axnadie ons oimetl, sKi
3anuumunucy 6e3 OamvKie, Oe3NPUMYTbHUX, 3AHeOOAHUX, A MAKOJC HENOBHONIMHIX
3nouunyie.: 3axnao ons 6ionux (Imanis), Memmpeticoka xonouis, Tosapucmeo nikny-
eanns (@panyis), Coros eunpaenenns ma nikayeawnns, Llxkinvuuil cows 06iopanyie
(Anenis), Oepoicaghi 3axknadu Ons «0cobaUBo eadckuxy oimeu (Himeuyuna) ma in.
Tlpoananizoseano nacmynuuii eman po3eumky KpUMiHAILHO20 3AKOHOO0A8CMBA WOOO
HenogHoNIMHuIX — nputihammsi y Pociucokii imnepii Ynooicennss npo noxapanus Kpu-
Minanvui ma sunpasti 1845 poky, 6i0no6ioHo 00 K020 3ANEHCHO 8I0 BIKY, MIANHCKOC-
mi 3104UHY Ma Qopmu GUHU HENOBHONIMHI MO2IU NEPedasamucy Ha 8UX08aHHs Oa-
MbKaM, HANPAGIAMUCL HA KAMOPICHI pOOOMU, Y GUNPABHO-BUXOBHI YCINAHOBU, MO2TU
b6ymu 6i00ani Ha sunpasienus 8 monacmupi. Hizniwe y 1715 p. 3 npuiinammsm Biii-
CbK0OBO20 APMUKYNY HENOBHONIMHI BUCTYNAIOMb AK CHeyianbHull cyb 'eKm Kpumina-
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JIbHOT 8i0n0gidanvHocmi. Posensnymo niciapeontoyitinull nepioo, aKuil xapakmepu-
3Y8ABCsL YMAHI3AYIEID 3aX00I8 KPUMIHAILHO20 6NAUBY HA HENOBHOIMHIX, CMEOPEHHS
KOMICTll 0151 HeNOGHOMIMHIX, CMBOPEHHS MPYO0suUX OYOUHKIE, MPYOOsuUX KOAOHIN ma
OUMSAYUX KOMYH.

Oxapaxmepu308aHo 3MiHU 8 3aKOHO0ABCMEI, K 6nposaddiceno Kpuminanonum
Kooexcom y 1960 poxy ma 3akpinnieno 2 6uou noKapauv, wjo 3aCMOCO8Y8AIUCL 00
HEeNoBHOIMHIX. N030aseHHss 60Nl I GUNPAgHi pobomu b6e3 no30aeieHHs 80, NpPuli-
uamms Kpuminanonoeo xodexcy Yrpainu 2001 poky, 6 sikomy eénepute yinuii po3oin
«Ocobnueocmi KpUMIHATILHOT 8IONOBIOWILHOCTE HENOBHONIMHIX» NPUCBIUEHO 8pez)-
JII08AHHIO NPUSHAYEHHA NOKAPAHb HeNOGHOMIMHIM. Posenanymo nacmynuuil npozpe-
CUGHULL eman y NUMAaHHI BION0GIOANLHOCE HENOGHOMIMHIX — nputiHamms 3aKony
Yrpainu «Ilpo npobayioy ma cmeopents yeHmpis 10eeHaIbHOT npodayii.

Knrwuosi cnosa: nenognonimui, 3104unu, 6i0N0GI0ANLHICIb, ICMOPIs, GUXOGHI
YCMAHOBU, BUXOBHI 3aX00U, I08EHATbHA NPOOAYIsL.
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EUROPEAN PUBLIC-LEGAL STANDARDS FOR LOCAL
REFERENDUMS

The European standards in the field of functioning the institute of local self-
government are considered. The basic normative-legal acts of the Council of Europe
that determine holding of local referendums are analyzed. The issue of determining
the subject of a local referendum is considered. So, the subject of the local
referendum are issues that are within the competence of local self-government and
issues related to the revision of the boundaries of administrative and territorial units.

Key words: local referendum, people’s initiative, democracy, people’s power,
local self-government.

Target setting. A local referendum, among other forms of direct
democracy, is recognized as its most priority form, since it is in this
case that the strong-willed expression of the main issues of local
importance is exercised. From the practice of European countries, it
seems that the referendum, as a manifestation of a people’s initiative,
is an effective mechanism of articulation of citizens’ attitudes towards
certain decisions of state authorities or targets of the local
government. The institute for holding local referendums is enshrined
in the Law of Ukraine “On Local Self-Government”, but its practical
implementation requires clarification and improvement through the
borrowing of world experience.

Actual scientific researches and issues analysis. Some issues of
the referendum institute were investigated by such scientists as
V. F. Kotko, V.F. Pohorilko, V.N. Mamichev, V.L. Fedorenko,
H. V. Sintsov, V. M. Shapoval and others. Despite the sufficiently
active development of the problem of referendum in European law
and the considerable number of papers in this field, there is still a lack
of comprehensive comparative analysis on this issue, which makes
the actuality of this scientific article.
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The purpose of the article is to make a comparative-legal
analysis of the main legal acts that determine the holding of local
referendums in European countries.

The statement of basic materials. The standards of the Council
of Europe in the area of local democracy envisage the involvement of
a wide range of individuals in solving issues of local importance. In
accordance with the Convention on the Alienation of Foreigners in
Public Life at the local level dated February 5, 1992, States parties
undertake to bring about efforts to ensure the proper involvement of
aliens living in a con on issues of local life (Article 4) [1].

In accordance with Recommendation No.R (96) “On
Referendums and Public Initiatives at the Local Level”, a consultative
local referendum empowers foreigners and representatives of national
minorities to participate in national elections. Enacting clause to the
Recommendation contains warnings that practice of holding local
referendums is connected with a number of potential risks (for
example, "unwieldiness" of the process, risk of de-legitimation of
representative  character, local institutions, ability to make
controversial decisions by adjacent bodies on issues of jointly
interest) that are necessary to avoid. However, it is emphasized that
the institutionalization of a local referendum of a national initiative
within the framework of legal regulation is a way that guarantees the
proper use of given institutions of direct democracy and reduces
potential risks [2].

As it is noted in the Appendix to the Recommendation, in most
Council of Europe member states, citizens have the opportunity to
express their opinions through two institutes — a referendum and a
people’s initiative.

Recommendation Rec (2001) 19 of the Committee of Ministers of
the Council of Europe "On Participation of Citizens in Local Public
Life" emphasizes that local democracy is one of the cornerstones of
democracy in Europe, and its strengthening is an act of strengthening.
The Enacting clause to the Recommendation states that measures
should be taken to involve citizens more directly in the management
of local affairs, in order to preserve the effectiveness and efficacy of
such management, with the following important principles in mind:
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- guaranteeing citizens the right to get access to clear,
comprehensive information about the diverse issues that make up
their local communities, and to make the right decisions about their
most important decisions (paragraph 1 of Annex [ to the
Recommendation);

- developing a general approach to the issue of citizens’
education, linking as a mechanism of pre-eminent democracy, and
also the form of direct learning in decision-making and in managing
local affairs (paragraph 5 of Annex I to the Recommendation);

- ensuring that information is exchanged in and between countries
on good practices related to local citizens’ accountability (paragraph
8 of Annex I to the Recommendation) [3].

Legislative implementation of the right for a local referendum
presupposes the existence, first of all, of a constitutional provision for
holding referendums at the local level, consolidation of this norm in a
special law on a local referendum and other normative and legal acts
that specially regulate the procedure of holding referendum at local
level. The procedure of holding local referendums itself is determined
by the acts of local (regional) self-governing bodies [4]. The European
Charter of Local Self-Government obliged the signatory states to
enforce the basic legal norms that guarantee legal, administrative and
financial autonomy of local communities and their bodies.

European standards in the sphere of functioning of the institute of
local self-government consolidate the basic provisions at the level of
the community of states, by means of norms of international law, and
in the national (interstate). Thus, European standards for the
functioning of local democracy establish rules that are recognized by
most states. As, for example, the World Declaration of Local
Government (1985), European Model Convention on the Basic
Principles of Transfrontier Co-operation between Territorial
Communities or Authorities (1980), European Declaration of Urban
Rights (1992), European City Charter (1993), European Charter on
Youth Participation in Municipal and Regional Life (1994). The
adoption and implementation of these international normative and
legal acts testifies to the existence of clearly defined international
standards of local self-government, and to the status of administrative
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and territorial units not only in European, but also in European
countries [5, p. 29].

Recent European Standards for Referendum Legislation
Formulated in the Referendum Code of Good Practice Approved by
the Council for Democratic Elections for its 19™ Session (2006) and
Venice Commission at its 70" plenary session (2007). The final
approval of the guidelines for the organization and holding of
referenda, set out in the Code, was facilitated by the adoption of
Recommendation of the Parliamentary Assembly of the Council of
Europe No.1821 “On the Code of Good Practice on Referendums”
dated 23.11.2007 and the Declaration of the Committee of Ministers
of the Council of Europe “On the Code of Good Practice on
Referendums” dated 27.11.2008 [6, p. 43].

Currently, Ukraine is not a member of the European Union, but
has been a member of the Council of Europe since 1995, and such
membership imposes certain obligations on our state, including the
provision of European standards of welcome. On 15 February 1996,
the Committee of Ministers of the Council of Europe approved
Recommendation No. R (96) 2 “On Referendums and Public
Initiatives at the Local Level”. The emphasis is on the fact that the
institutionalization of the referendum and the people’s initiative
within the limits of legal regulation is the one that guarantees the
proper use of these institutions of direct democracies and restrict
potential risks. At the same time, Committee of Ministers of the
Council of Europe expresses its concern that the referendum practice
entails a number of risks, such as the risk of delegitimizing the
representative body, the risk of significant referendum expenditures,
The ideas embodied in the guideline of the aforementioned
recommendation of the Committee of Ministers of the Council of
Europe found their continuation in Parliamentary Assembly of the
Council of Europe (hereinafter — PACE) Resolution No. 1121 “On
Instruments for Citizens” Taking Part in Representative Democracy”,
1997 [7].

The PACE notes that real democracy depends on the active
involvement of all citizens in community affairs. However, in 1997,
the PACE considered the referendum as an auxiliary instrument,
giving priority to parliamentary democracy (paragraph 2 of resolution
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No. 1121, “On the Tools for the Participation of Citizens in
Representative Democracy”, 1997). In fact, from the very name of
this resolution, it appears that it is largely devoted to instrumentation
of the representative democracy. The risks which referendum institute
contains are indicated. In particular, in paragraph 9 of the resolution
analyzed, attention is drawn to the fact that the referendum may be
used by the executive branch to strengthen its powers. Through
correlation between direct and representative democracy, while
PACE preferred the last one and mentioned that abuses connected
with the referendums should not hide its real goal that was to ensure
maintaining of representative democracy by wider citizens’ attraction,
because their participation consolidate the democracy and is an
effective action against its "diseases" (paragraph 13 of the resolution).
Thus, the referendum casts an optional, supportive role in the system
of representative democracy. At the same time at the paragraph 12 of
the analyzed PACE Resolution dated 1997, however, it emphasized
that immediate consultations with the public make it possible to
legitimize their own decisions and to make minority decisions heard.
In 2001, the Committee of Ministers of the Council of Europe
adopted Recommendation No. 19 (2001) "On the Participation of
Citizens in Local Public Life", as well as some of their points on
referenda. The Committee of Ministers of the Council of Europe
recommended, concerning referendums, that member states to adopt
legislation in order to facilitate the initiation of referendum
procedures and popular initiatives, to reduce the age requirement for
young people to be able to take part in referendums, and to involve
foreigners into local referendums. Already in the 2000s, the PACE’s
rhetoric on direct democracy gradually began to change. In PACE
Resolution No. 1353 "On Strengthening Democratic Institutions as a
Guarantee of Future Democracy" dated 2003 concludes that one of
the major problems of modern democracy is the removal of citizens
from political processes, a decrease in the level of trust in politicians
and political parties, the elections, and also the need for a new re-
election is expressed (paragraph 4). It is proposed to involve citizens
more actively in the decision-making process, to pay attention to
informing citizens in order to elicit their feelings of complicity in the
decision-making process; to activate educational work in the spirit of
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democracy (paragraph 9 of PACE Resolution 1353 dated 2003). A
proposal to widespread adoption of electronic voting (paragraph 10 of
the said Resolution) and a call for the widest possible use of
referendums and popular initiatives (paragraph 15). As we can see, in
comparison with the recommendation dated 1997, the emphasis is
gradually shifting from recognizing the referendum as an auxiliary
tool for recognizing it as a self-governing instrument of direct
democracy. Ultimately, a European Union law instrument that
emphasized the importance of a referendum on the legal systems of
European countries, became PACE Recommendation No. 1704
“Referendums: Towards a Good Practice in Europe” that was adopted
in April 29, 2005 (at the 16™ meeting of PACE) [8].

This document finally broke the stereotypes concerning
referendums; it is possible to say that it testifies to the successful
promotion of the ideas of direct democracy in Europe. In
Recommendation No. 1704, “Referenda: Towards a Good Practice in
Europe”, PACE stated that referendums form an ancient political
tradition in a number of European countries, and in other countries,
their implementation coincided with the transition to a pluralistic and
representative democracy. The PACE considers referendums to be
one of the tools that enable citizens to take part in decision-making.
The PACE recognizes the important contribution that is made by
organized civil society within the limits of “paticipatory democracy”.
PACE Recommendation number 1704 “Referenda: Towards a Good
Practice in Europe” was adopted before ratification the European
Union Constitutional Treaty. That is why PACE made assumption
that it might be a great event because nearly 250 million citizens had
to take part in all-European national referendums (in the aggregate of
all national referendums), which was to become the largest national
vote in the world for all time. As is known, the European Union
Constitutional Treaty did not receive popular support [9, pp.187-188].

In this way, international and European standards reinforce the
basic costs of direct democracy.

The legislation of European countries provides for the possibility
of holding a regional, local or both referendum.

Legislative definition of the subject of a local referendum in
European countries is done by two means: firstly, by identifying the
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issues that can be raised in a referendum; secondly, by identifying
issues that cannot be cast in a referendum. The legislation of many
countries does not impose restrictions on the issues that can be cast in
a referendum (Czech Republic, Estonia, Finland, France, Lithuania,
Malta, Poland) [10].

Conclusions. Thus, the institute of holding local referendums is
fixed at the levels of international law, European normative-legal acts
and domestic law.

The procedure for holding local referenda is governed by the
legislation on local self-government or by local executive bodies. The
subject of a local referendum contains issues that are within the
competence of local self-government and issues related to the
revision of the boundaries of administrative and territorial units. In
the federal states, referendums are to be held in respect of the
constitution (status) of the subjects of the federation. Like most
national referendums, the majority of cases cannot be subject to fiscal
issues. In all countries, local referenda do not address issues that fall
within the national competence.
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Ouaiiinuk O. 1., Kopins A. B.

€BPOIIEVICHKI IYBJIITYHO-ITIPABOBI CTAHJIAPTH
MICHEBUX PE®@EPEH/ITYMIB

Posensanymo ocnosni nopmamusno-npasosi akmu Paou €eponu, wo euznaua-
oMb NPoBedeHHs Micyesux peghepenHoymie ma 6CMAaHO6/IeHO, SIKI HOGIMHI €6ponel-
CbKi cmanoapmu 3aKoHooascmea npo pegepenoymu chopmynvosari ¢ Kooexci na-
JN€AHCHOI npakmuku uooo pepepenoymis. Ilpoananizoeano 0CcHoBHI cmanoapmu 6u-
6y HAPOOHOI IHIYiamueu nio 4ac UPiueHHs NUMAanb Micyeeo2o 3Havents. Poszans-
HYMO NUMAHHS SU3HAYEHHS. npeomema micyeso2o pepependymy. Tak, npeomemonm,
WO BUHOCUMBCS HA MICYedull pephepenoym, € numaris, iOHeceHi 00 KoMnemenyii
MICYeB8020 CamMO8pAOYEAHHS, | NUMAHHA, NO8 SA3aHI 3 Nepe2iislOOM MedC AOMIHICmpa-
MUBHO-MEPUMOPIATLHUX 00UHUYb. B ycix kpainax na micyesi pedhependymu He 8UHO-
CAMbCS NUMAHRHS, 8I0HECeH 00 3a2albHO0EPAHCABHOL KOMNEemeHYii.

Hazonoweno, wo peanizayis zaxonooasuol peanizayii npasa Ha micyesuil pe-
hepenoym nepeobauac HAAEHICMb KOHCMUMYYILIHO20 NOJONCEHHA U000 NPOBEOCHHS
pehepenodymie Ha micyeomy pi6Hi, 3aKPINIeHHs Yiei HOpMU V CReYianibHOMY 3AKOHI
npo micyesutl peghepeHOyM ma IHUUX HOPMAMUBHO-NPABOBUX AKMIB, WO CNEYiaTIbHO
pecynoms nposedenHs peghepenoymy Ha micyesomy pisHi. Cam nopsaook nposedeH-
Hs Micyesux pehepenoymie UHAYAEMbC AKMAMU OP2AHIE MICYE8020 (Pe2iOHAIbHO-
20) camoepsdyeants. AKYeHmMoBano yeaey Ha IHCmumyyionanizayii pegpependymy ax
2apaHmii Ha HANeJCHe BUKOPUCMAHHS NPAMOL 0eMOKpamii.

Buceimneno nosuyiro Komimemy Minicmpie Paou €sponu, sika noiszae 6 momy,
Wo npakmuxa peghepenoymie micmumo y cobi HUKY PUSUKIE, d came PU3UK Oenei-
mumizayii npedCmasHUYbKO20 OP2aAHY, PUUK 3HAYHUX 6UOAMKIE HA NPOBEOCHHS. pe-
hependymie, MONCIUBICMb NPULIHAMMS CYNePeHIUGUX PIULEHD [3 NUMAHb, WO CIMAHO-
61AMb  CRIIbHULL  [HMepec. 3a3Ha4eHo, wo NOPIO0OK NPOBEOCHHS MICUesUX
pehepenoymie suHAUAEMbCS AKMAMU OP2AHIB MICYeB020 (Pe2iOHAIbHO20) CamMospsi-
oyeanns. Poszansnymo eeponeticoki cmanoapmu y cghepi (hyHKYiony8ants iHcmumy-
my MICyesoco camoepsa0y8anHs, W0 3aKPINIOWMb OCHOBHI NONOJCEHHS HA Pi6HI
CRIBMOBAPUCMBA 0epIHCcas 3 OONOMO20K HOPM MINCHAPOOHO20 Npaea, ma 8 Hayio-
HALHOMY (8HYMPIUHLOOEPHCABGHOMY) 3AKOHOOABCMEL.

Knrouosi cnosea: micyesuii pepependym, Hapoowa iuiyiamuea, OemoKpamis,
HAp0o0061ados, Micyese camo8psioy8anHs.
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II. KPUMIHAJIBHO-ITPABOBI
TA KPUMIHOJIOI'TYHI ITPOBJIEMH

VIIK 343.85
DOI 10.32755/sjcriminal.2019.02.034

Kapeain B. B.,
KaHIU/IAT FOPUANYHHUX HAYK, JTOLCHT KaQeapyu KpUMiHAIBHOTO,
KpHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOT'I,
Axanemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0m, M. UepHiriB, YkpaiHa;
Honopsan O. 0.,
cinyxad 466-01 HABUaJIBHOI IPyIH,
Axanemist Jlep>kaBHOI NeHiTeHIIIapHOT c1y>x0H, M. UepHiri, Ykpaina
KPUMIHOJIOTTYHA XAPAKTEPUCTHKA
TA 3AIIOBII'AHHS HACUJIBHUIIBKUM 3JIOYUHAM
B YKPAIHI

Y emammi nadano xpuminonociuny xapaxmepucmuky HACUTbHUYLKUM 304U~
nam. Ilpoananizoeano cman ma cmpykmypy HaACUTbHUYBKOIL 3104UHHOCHI 6 VKpaini,
oxXapakxmepuz08ano ii 0emepMiHAHmMU 8 CYyYacHOMy CyCniibemei. Posensnymo ochos-
HI 3aX00U npedenyii HACUWILbHUYLKUX 30YUHIE, MAKI K NPAB08e BUXOBAHHS MA Opea-
HI3AYIUHO-YIPABTIHCLKI 3aX00U; 635mo 00 yéaeu, wo 0esKi KpUMIHAIbHO-NPAGo6i
HOpMU nOmMpebylomsb YOOCKOHANEHHsL | NOCUNEHHs 8I0N0BI0ATbHOCII 34 6UUHEHHS.
HACUTbHUYLKUX OLSIHD.

Knruosi crnosa: nacunvcmeo, cycninbCcmso, HACUTbHUYLKA NOBEOIHKA, 3anodi-
CAHHA HACUNbCMEB)), BIKMUMHA NOBEOTHKA.

MocTranoBka mpoodJjemu. [Ipodiaema 3anobiraHHs HACHJIBHUIb-
KHM 3J7104MHaM TypOye OUIBIIICTh YKPaTHCHKOTO CYCIIBCTBA 1 CBITY B
oMy, ToMy i1 HeOOXiTHO pO3IIIIATH SIK aKTyalbHY TEMY B KPHMi-
HOJIOTTYHIM HayIIl.

AHaji3 ocTaHHIX qocaimKeHb i myoumikamiii. Y kpuMiHanbHO-
MPaBOBii 1 KPUMIHONOTIYHIN JTiTepaTypi, Ha XKallb, HE MPUIIAETHCS
yBara 0araThOoM (pakTopaM HACHJIBHHIIBKOI 3JIOYMHHOCTI B YKpaiHi.
TeopeTHYHUM TIATPYHTSAM BUBUYCHHSI HACHJILHHUIIBLKOI 3JIOYMHHOCTI €
mpami TakuX BITYM3HSHUX 1 3apyObKHHMX yueHuX, sik: JI. B. barpiii-
[Taxmatos, 1. B. bognap, 1. O. 3y6oB, O. M. Ixyxka, T. A. [leauco-
Ba, B. B. KoBanenko, O. I'. Kon6, O. O. Harames, O. 1. Ocayinenko,
B. I1. CeBocthsHOB, 1. C. Ceprees, M. O. Ctpyukos, B. M. TpyOuu-
koB, C. B. Ilaprok, 1. B. IlImapos Ta iH.
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MeTo10 CTATTIi € JIOCIIPKEHHS PEaJIbHOTO CTaHy HACHIbHHUIIBKOT
3JIOYUHHOCTI B YKpaiHi, BUSBJICHHS NMPUYMH BUYMHCHHS HACHJIbLHUIIb-
KHX 3JIOUMHIB, 3al00IraHHs Ta BUBEICHHS MPOMO3MIIH 00 3MEH-
IIICHHS KUTbKOCTI 3JI0UMHIB.

Buknan ocnoBHoro marepiaay. [IpoGiemam 3amoGiranss 3mo-
YHUHHOCTI B KPUMIHOJIOTUHIH JiTepaTypi NPpUAUISIETHCS YAMAaJIO YBaru
[1; 2; 3; 4]. Ilpu 1pbOMY NPUMITHUM € Te, IO B TIOHATTA CHCTEMH 3a-
noOiraHHs 3JMOYMHHOCTI Pi3HI aBTOPH BKJIAJAIOTh Pi3HOMAaHITHHH
3micT. [lepmr 3a Bce He MOXKHA HE BIAMITHTH PO3XO/KEHHS B TEPMi-
HOJIOT1i: «3amo0iranHs», «IpoQiIaKTHKa», IIOMEPEIKEHHS», «IPO-
TUJIS», «CTPATEriss» TOMO. Benrka KiIbKiCTh TEPMIHIB CBIIUUTH PO
CHIpHI ySBJIEGHHS IIO0 CYyTHOCTI IIbOTO MOHSTTS.

Tak, neski aBTOpH BBaXarOTh, IO TEPMIHU «IIOMEPEIHKESHHS» 1
«poJIaKTUKA» € CEMAHTHUYHO OJIN3BKUMH, TOMY MOXXYTh BUKOPHC-
TOBYBaTUCA SIK CHHOHIMHU [5, ¢. 119; 6, c. 435]. [HIi BUeHi, HABNAKWY,
JTU(EPEHITIIOIOTE 111 MOHATTS, PO3TJISIAI0UN MOMECPEIKESHHS 3JI0YMH-
HOCTI1 SIK OUIBII IIMPOKE MOHSTTS, HiXK npodimaktuka [7, c. 333]. Li
MOHSITTS CITIBBIIHOCSITBCS SIK BHJI Ta Pijl. 3a3HAYAETHCS, 110 IPOdiia-
KTUKa CTAHOBHUTD OJTHY 3 YACTHH MOIEPEKEHHS, sKa 33 IHPOTO0 Ta
TITMOMHOIO TONEePeKYBaTbHOTO BIUIMBY, 3AaTHOCT] BIUIMBATH Ha BU-
TOKH, KOPEHEBY CHUCTEMY 3JIOUMHHOCTI Ha Te, 10 ii MPOAYyKye 1 Bif-
TBOPIOE, € HAUOUIBII BaXKIIMBOIO Ta eekThBHOMW [8, c. 12]. Pa3zom i3
TUM OCTaHHIM 4YacoM yce Oifbllie KPUMIHOJIOTIB, TOBOPSYM MPO Tie-
PEUIKO/PKAHHS BYMHEHHIO 3JI0YMHIB, BUKOPHCTOBYIOTH CaMe TEPMiH
«3amobiranus» [9; 10; 11]. OGrpyHTOBYIOUYH TaKy AOLIIBHICTB, BiIO-
Mmuii kpuminonor A.I1. 3akaimiok 3a3HauaB, MO «IOMEPEHKCHHS» Ta
«3aro0iraHHs 3a CyTHICTIO ()aKTHYHO € CHHOHIMaMH, ajie B YKpaiH-
CBhKili MOBI KO)KHOMY 3 HHUX HAJIa€ThCS TICBHA CMUCIIOBA BIIMIHHICTb.
Ha nymky BueHOTO0, TEpMiH «3amobiraHHs» BTUTIOE B 001 HAWOUTBII
3arajibHe yIepeKyBaJlbHE 3HAUCHHS, K€ BUSBISETHCS HE3aJIEKHO
BiJI CTaJ1ii HEJOMYIIEHHS Ta NEPEIIKO/PKAHHS BUMHEHHIO 3JI0YHHIB, a,
3HAYUTh, 1 3TIOYMHHOCTI B 1iyiomy [12, ¢. 320]. BBaxkaemo, 1110 BUKIIa-
JICHHI MiJXiJ € HaHOUTbII MEPEKOHIUBUM Ta BHOCHTH SICHICTh y PO-
3YMIHHS CIIBBIJHOIICHHS BUIIE3a3HAYCHUX MTOHSTh.

Baprto 3a3HaunTH, M0 MONEpEIKEHHS 3I0YMHHOCT 3arajibHOCO-
HiaJIbHUMH 3ac00aMHU 3IIICHIOETbCS Yepe3 YCI0 CYKYIHICTh BETHKO-
MaciTabHUX 3aXO0fiB, IO 3a0e3MeuyroTh PO3BUTOK CYCHIIBCTBA B
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SKOHOMIYHIN, MOMITHYHIH, AyXOBHIH Ta iHmMX cdepax. Lli 3axomm
MaloTh JIEII0 OUTBIN TJI00aJIbHI Ta IUPOKI MLT, HiXK 00poThOa 31 3710-
YHHHICTIO, 1 HE BUYEPITYIOTHCSI BHHATKOBO OCTaHHIM.

[IpaBoBe BHXOBaHHS — CKJIaJ0Ba YaCTHHA 3aralbHOIPOMAISHCH-
KOr0 BUXOBaHHS, 1110 BKIIOUA€ B cebe 0e3/1id KOMIIOHEHTIB. Y ¢i BOHH
TICHO TIOB’si3aHi1 MK COOOK0, OCKUIBKHM YTBOPIOIOThH €JIUHUI IPOIEC
JTyXOBHOTO (IHTEJIEKTyalbHOr0) BIUIMBY Ha CBiIOMICTbH 1 TOBEMIHKY
mopeii. [locuneHHs: mpaBoBOi MPOCBITH HacelleHHs, MOJONaHHS Tpa-
BOBOT'0 HIrJIi3My Ta iH(QaHTWII3MY — OZIHE i3 3aBAaHb MPABOBHX pe-
¢dopm, 110 MPOBOAATECA B KpaiHi. JlepkaBi, rpoMaaCbKUM CTPYKTY-
paMm, 3acobaM MacoBoi iH(opMallii, TPyJOBHM KOJEKTUBAM ClIijl
OPUIATH OiNbllie yBark MisUTLHOCTI MO (OpMyBaHHIO BUCOKOI mpa-
BOCBIJIOMOCTi 1 MpPaBOBOi KyJIbTYpH TPOMAJISH, 3IIHCHIOIOYH MpH
OMY IIPaBOBE BUXOBaHHS I'POMAJISH.

3MiCT cleniaibHO-KPUMIHOIOTIYHOTO TIONEpEIKeHHS HACHIIbCT-
Ba BHM3HAYAIOTh BCTAHOBJICHI JOCIIJKEHHIM HOTr0 KPUMIiHOJOTIYHOT
XapaKTePUCTUKH, a TAKOXK crienudiku erepMiHanii. 3a 3MiCTOM crie-
[iaJIbHO-KPUMIHONOTIYHI 3aX0AM TIONEpPEIKEHHS HACHUIIbCTBA TaKOXK
MOXHa PO3IUTMTH Ha MPABOBi, OpraHizaliifHO-yNpaBIiHCHKI, OCBITHI
Ta MPOCBITHHULIBKI, BIKTUMOJIOTUH1 3aX0/IH.

3ynuHUMOCS Ha KOXKHIH 3 KaTeropiii BKa3aHUX 3aX0/1iB OKPEMO.

1. [IpaBoBi 3axomu. KimtouoBuM HanpsMoM y 11iit cepi Mae cratu
KOMITJIEKC e()eKTUBHUX 1 BCEOIUHMX MPO]IIaKTHUHIX 3aX0/iB, Y IIEH-
Tp1 SIKUX 3HAXOIUTHCS JIIOAMHA, 1 SIKi OPIEHTOBaHI Ha 3aXHCT ii mpas.
Ili 3axomu mOBMHHI HOcWTH OaratonpodiibHUN XapakTep 1 OyTH
CHIpsSIMOBaHI Ha 3a/I0BOJIEHHs MOTpeO monuHu. Taka crpaTeris mo-
BHHHA BKJIIOYATH pealibHI i OOMEXeH1 B yacl 3aBJIaHHsI; IiIKPIIIIto-
BaTHUCS HAIGKHUMHU JTIOACKKAMHU 1 (DiIHAHCOBUMH peCcypcaMH i IpyHTY-
BaTUCS Ha CyYaCHMX HAYKOBUX 3HAHHSX (3 TOYKH 30py HaWOUIbII
eexTuBHUX MeToAiB poOOTH). YCi yYaCHHKU LBOTO IPOIECy, 3alli-
KaBJIeHI B MPOCYBaHHI 1 3aXMCTI MpaB JIOJUHH, BKIIOYAIOUU PETiO-
HaJIbHI Ta MICIICBI OpraHu BJIaJid, HE3JISKHI IHCTUTYTHU B Tajry3i MpaB
JIOIMHY, HAYKOBIl, TPOMAASHCBKE CYCIIIIBCTBO 1 3ac00M MacoBoOi
iH(opMalii, TOBUHHI OpaTH y4acTh y po3poOlli X 3aXo0liB, iX pea-
mizanii Ta orinii. [1i yac CTBOpEHHS X 3aX0JiB HEOOXIAHO BUKO-
PHUCTOBYBaTH TEPENOBHIA J0CBiJ €BpONEHChKUX KpaiH y 0opoThOi 3
HacuIbCTBOM. KpiM Toro, eski KpuMiHaJIbHO-TIPAaBOBI HOPMH MOTpE-
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OYIOTh YJIOCKOHAJICHHSI 1 TIOCUJICHHS BIJIOBIIaIbHOCTI 32 BUMHEHHS
HACHUIBHUILKUX MiSIHb, TUM OLIbIIIE, KOJIM BOHU BUMHEHI OO JITEH.

VYaockoHalleHHsT TakoX MOTpe0ye 3aKOHOJaBYa periiaMeHTallis
opranizaiii e)eKTHBHOTO MOCTIIEHITEHIIIAPHOTO HATIIALY 32 0CO0aMH,
SKI BUYMHHMJIM HACWJIBHHMIBKI 3JI0YMHHU. 3 ypaxyBaHHSIM BHSBICHUX
XapaKTePUCTUK O0COOU, SIKi BUMHUIM HACUIBHUIIbKI 3JI0YMHH, B OCHO-
BHOMY HaJieXKaTh JI0 KaTeropii ocid 3i COpsSAMOBaHICTIO HECTIHKOIro
XapakTepy, 3AaTHUX B OTHHUX cdepax MposBIsATH cebe 3 MO3UTUBHOTO
0OKy, B iHIIKX — 3 HeraTUBHOrO. lle 03Hauae, 1o mij Yac BigOyBaHHS
MOKapaHHs 1[I 0COOM MOXYTh BECTH ce0€¢ BUHATKOBO JUCIIUILIIHOBA-
HO, MICIIsl 3BUTBHEHHS HE 31HCHIOITH aJMIHICTPaTHBHI MPaBONOpy-
LICHHS, ajieé iCHy€ PU3UK MOBTOPHOTO BUMHEHHS 3JI0YMHIB, Y TOMY
9yrcii 1 HacuIbHUIBKUX. KpiM Toro, mpormonyeMo aist oci0, ki BUH-
HUJIM TSDKKI Ta 0COOJIMBO TSDKKI HACUJIBHMIIBKI 3JI0YMHU (BOMBCTBO 3
0COOJIMBOKO JKOPCTOKICTIO, HACWJIBHHUIIbKI CEKCyalibHI 3JIOYMHU TO-
I110), BBECTHU JIOBIUHUH aJMiHICTpaTUBHUEN Harsn. CIiil TAKOXK BBEC-
TH HOpMY, IO Mependayae HEMOKIHUBICTh JOCTPOKOBOTO TPUITHHEH-
Hsl HAarJIsAoy Takiid kaTeropii ociO.

2. Oprani3anifHo-yrpaBIiHChbKi 3axou. JIOIUIBHO cepen IuX
3aX0/IiB BBa)KaEMO PO3pOOKY MPOrpaMu BiJHOBHOTO MPAaBOCY s, PO3-
BUTOK CITy0 Mefiatii 3 MeToro peaizalii BiTHOBHOT'O IPaBOCYIJIS.

CaMe «BIIHOBJIFOBIBHUN» MIJX1JT MiJ] 9aC BUPIIICHHS CUTYaIlil
HETSHKKOT'0 HACHIIBCTBA MOYKE CITPHUATH JIKYBaHHIO KEPTBH, HOpMalli-
3allii CTOCYHKIB JKE€PTBH 1 KPUBAHWKA, 1HILIIOBAHHS y4acTi MpaBOIO-
PYIIHWKA y BUIPABICHHI HAaHECEHO! IM IIKOAM Ta MPHUTATHEHHS Mic-
LEBUX TPOMaJl 10 BUPIIIEHHS HACHIBHHUIBKUX CHUTYyalidd, OCOOIMBO
SKIO BOHM BigOyimes B ciM’i. KpiM Toro, usg nporpama Oyne cnpusi-
TH OUIBII JETaIbHOMY 3’SCYBaHHIO CIPaBXHIX MPUYMH 1 YMOB BUH-
HEHHS OKPEMHMX 3JI0YHMHIB, BUBUECHHS OCOOMCTOCTI 3JIOUMHIIS 1 )KEPT-
BH, OOCTaBUH BYHMHEHOTO 3JIOUMHY 1, SK HACHIIAOK, e(peKTHBHOMY
3aro0iraHHI0 BYUMHEHHIO HOBUX 3JI0YHHIB,

3a3HauMMO, [0 BUKOPUCTAHHS y KPUMiHAJbHIN IOCTHLIT Memiamii
(MemiaTUBHUX TEXHOIOTiH) ab0 IHIKX (OpM BpEryatoBaHHs KOH(ITIK-
TiB, HAONMKEHUX JIO MICIICBMX 3BUYAIB 1 OPIEHTOBAHUX HA JIOCATHCHHS
YTOAM CTOPiH, BiJIIKOAYBAaHHS IIKOIY 1 3LIIEHHS KEPTBU, OTPUMAIIO
Ha3By «restorative justice» (BiTHOBHe mpaBOCyis). TakoXK BKUBAIOTh-
cs 1 IHIII TEPMIHM, OB’ sA3aHi 3 3a3HAYCHUMU, HANPUKIIAJ, TEXHOJOTI
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BiTHOBHOI'O TIPaBOCYU/Isl, BI/IHOBHUH IMiJIXijl, BIIHOBIIIOBAJIBbHI IpOrpa-
MU 1 T. iH. Taka pi3HOMAHITHICTH Y TEPMiHOJIOTii OOyMOBJIEHa BiAMIH-
HOCTSIMH B TIOXOJI>KEHHI, METOIO 1 33/[yMi MPOrpaM Memiarii.

BianosigHo 10 BiTHOBHOT apaurMu OCHOBHA METa TPaBOCY IS —
BiJTHOBJICHHSI, III0 PO3YMI€ThCS HE (HOPMALHO IOPUANYHO SK BiTHOB-
JIEHHSI TIOPYIIEHOTO TIPAaBOIMOPS/IKY, BCTAHOBJICHOTO JIEPKaBOIO (IpU
MOBHIM (akTHuHili O0alay>KOCTI OO ApaMHu >KEPTBH), ajle B HIMPOKIH
COI[iaJIbHO-aHTPOIIOJIOT1YHIN paMIli SIK 3IiIEHHS XKEePTBH, peallbHe (a He
BipTyasbHE) BiAIIKOMYBaHHS il 3alOAISHOI 3]I0YMHOM ILIKOJIH, CIIOKY-
TyBaHHSI IPOBUHM KPUBIHUKOM, B3STTSI iM Ha ceOe BiAMOBiIaIBLHOCTI,
BiJTHOBJICHHSI TTOPYIICHUX BiJHOCHH B COLiaJibHIN chibHOCTL. OCHOB-
HUMU JIHOBUMH 0c00aMu, IO BHUPILIYIOTH MpOOJIeMH, TOB’s3aHi 3
KOHKPETHUM 3JI0YMHOM, MOro MpUYMHAMH 1 HACJiJKaMH, CTalOTh cami
YYaCHUKH TOAIT — MPaBOMOPYIIHKUK 1 KepTBa.

Cnin Bi3HAYUTH 1 Ty 0OCTaBUHY, IO MICJIS CKOEHHS 3JI0YHHY
Halfuacrile yBara CycIiibCTBa 30CE€PEKYEThCS Ha 3704MHII. Pazom
3 THM TIPO XKEPTBY 1 ii OJIM3BKHX, IKAM B pe3yJIbTaTi 3JI0YMHY 3aBJa-
€ThCS 1IKOJIA, 3a0yBatoTh [12].

TakuM unHOM, JUIS peaizallii 1ijiel Monepe/PKeHHs HaCUITLCTBA,
HelTpanizalii #oro HacliiKiB MOXHA Oysio O BUKOPHCTOBYBAaTH He-
(dopmanbHe MOCEPEAHUITBO (TOUYHIIIE MPOJOBKUTH HOrO BUKOPHC-
TaHHS) 1 KKJIACUYHY» CXEMY MeJiallii — MOCEPEAHMUIITBO MK 3710YMH-
eM i XKepTBOK. TUM YacoM OyMaeTbes, IO 3a3HAa4yeHi MPUMHUPHI
MpoLeypy TOBUHHI BUKOPHCTOBYBATHCS HE TUIBKH 32 THMH KaTero-
pisIMH KpUMiHATBHUX TPOBaJDKEHb, SKIi MOXYTh OyTH NPHUINHHEHI B
3B’S13KY 3 IPUMUPEHHSIM CTOPiH, a H OUIBII TSDKKUX 3MOYHMHIB, aJpKe 3
ypaxyBaHHSM YCiX OOCTaBWH, TO, IO TOTEPHUIHHA «IIPUHIIOB» 0O
MPUMHUPEHHS 31 3JI0YMHIIEM, 3a HAasBHOCTI 3ariaJDKyBaHHS HIKOAU
nepen MOTepIiIMM, BKa3aHE MOXKE BPaxOBYBATHUCS SIK TOM’SIKIIY-
BaJibHa 0OCTaBMHA IiJ] Yac MpU3HAYeHHs MokapaHHs. Ha cporoaHi x
MPUMHUPEHHS 3 TMOTEPIUINM, SK MPaBHIIO, HOCUTh Y KPUMiHAIBHO-
nporecyanbHiii cdepi popmanbHuil xapakrep. MoBy mpo kKasTTs 1
BHOaueHHs Tiepe/ MOTEPIUIMM BECTH HE TOBOAMTHCS. BomHoyac 6e3
OIpalloBaHHs MOAIOHUX MOMEHTIB CKJIAJJHO TOBOPUTH MPO YCBiJIOM-
JIEHHS TIPOBHHH 1 IMOBHY [Iif0 KpUMIHAIIBHOT ITPEBEHII1.

BikTuMONOriyHI 3aX0/1, 3aJIGKHO BiJl LIeH MPOPLIAKTUIHOTO
BIUIMBY, MOXKYTh OYTH CHCTEMaTH30BaHi B JIBi OCHOBHI rpymnu. Ilep-

38



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

11y Tpyny YTBOPIOIOTH 3aXOIM PaHHBOI BIKTMMOJOTIUHOI mpodinak-
THKH, CTIPSIMOBaHI Ha BUSBJICHHSI, 3a1100IraHHs i yCYHEHHS CHTYaIlii,
3JIATHUX MPUBECTU JI0 HACUIILCTBA, 3a0€3MeUeHHsT OCOOUCTOT Oe3eKU
MOTEHIIHHUX kepTB. L{UIAMU 1IMX 3aXO0JIIB € MOMEPEIKECHHS BIKTHMI-
3allii JkepTB. ['0JIOBHUM YMHOM IO TPYIY CKJIAZAIOTh 3aXOIU BIKTH-
MOJIOTIYHOI OCBITH 1 BUXOBaHHs, TOOTO 3axoau iH(opMalliiiHoro ta
BHXOBHOI0 xapaktepy. Jlo Ipyroi rpynu Hajliexarb 3aXO0JH Ii3HbOI
npodilakTHKK, TIOB’sI3aHi B OCHOBHOMY 13 3amo0iraHHAM pElUUBY
BIKTHMI3allil MOTepninmx, X AeBikTUMizaiero. OTxe, cepen 3axoiiB
nepuIoi rpymnu, Mepil 3a BCe, MOXKHA BUIUTUTH 3aXOAW IIOAO MiJBH-
LICHHS PiBHS MOPaJBHOI CBiZIOMOCTi, BUXOBaHHIO TPOMAJISiH y Jyci
MOBar JI0 JIOJACBKOI OCOOMCTOCTI, HETEPIUMOCTI 1O OYIb-KUX BH-
SIBIB HACHJTBCTBA.

TuM yacoM He MOXKHA HE TIOMITHTH, IO B CY4acHill CTPYKTYpi pe-
AIIbHO 3aCTOCOBYBaHUX NMPO(MIIAKTHYHUX 3aXOJIB BCE K TaKW JOMiHY-
I0Th 3aXO0JIM Mi3HBOI NPOMITAKTHKH, KOJIM MOTEPIIOMY BKE 3aBJaHO
HIKO/W B pe3ynbTaTi Horo BikTUMizamii. Lli 3axomu ckiagaroth apyry
Tpyny 3axX0[iB BIKTUMOIOTIUHOI MPOQINIAKTHKH, IO BKIIOYAIOTH J0-
MOMOTY Ta POOOTY 3 0CO0aMH, SIKi BXKE CTaIM KEPTBaMH HACUJIbHUIb-
KHX 3JI0YMHIB, HEOMYIIEHHS iX MOBTOpHOI BikTMMizamii. Mera nmx
3aXO0/IiB — JIEBIKTUMI3allisl )KEPTBH, CIPSIMOBaHA Ha YCYHEHHS a00 HeEl-
Tpatizalilo HeTaTUBHUX HACIIIKIB BIKTUMI3allil, peabiniTalito >kepTBU
37I04MHY 1 3a100iraHHsl ii MOBTOPHOI BIKTHMi3allil.

HenikaTHOO TPOOIEMOI0 € BIKTUMOJIOTiuHa MPOQilakTHKa CeK-
CyaJIbHOT'0 HacHJIbCTBA. JKepTBaM CeKCyallbHOTO HACHIIBCTBA MOTPiO-
Ha MEIUKO-IICUXOJIOrIYHA gonoMora. Y OUIBIIOCTI IUBUII30BAHUX
KpaiH JijIs 1[bOr0 ICHYIOTH CIEI[iali30BaHi KOHCY/IbTAIlll Ta aHOHIMHI
TenedoHu A0BipH. Y 3B’SA3KY 3 IIUM HEOOXiJHE CTBOPEHHS 1 PO3BUTOK
CHCTEMH KPU30BHX «CIMEHHHMX» LEHTPIB, 3AaTHUX HAJATH CBOEYACHY
1 aJlekBaTHy JOMOMOTY B TPaBMaTHYHHMX CHUTyalisix (y TOMY 4YHCIi
JI0TIOMOTra SIK TIOTEHLIHHUM 1 peabHUM KepTBaM, TaK 1 3TOYHHIIAM).
JisUTbHICTh KPU30BUX ILIEHTPIB NOBHMHHA OyTH MOOyJIOBaHA Ha B3ae€-
MOl 3 MPaBOOXOPOHHUMH OpraHamu. KoMIuiekc 3axofiB, CIpsIMO-
BaHUX Ha CTBOPEHHs MOJIOHMX IHCTUTYTIB, TOB’SI3aHUX 3 HaJlaHHAM
COI[iaJIbHOI JIOIIOMOTH, MPOBEJCHHS PI3HUX KOHCYJIbTAIIlM, 3iiCHEH-
Hsl TICUXOTepanii 3 peaJbHUMH 1 MOTEHIIIHHUMHE 3TOYUHISIMU Ta Kep-
TBaMH, pealimiTallisi )KepTB HACHJIILCTBA € HEBil’€MHUM HaNPSIMKOM
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BIKTUMOJIOTIYHOT MPOQITAKTHUKH HACHIBCTBA. BaXkiiMBUM HampsSMKOM
BIKTUMOJIOTIYHO1T MPOQIIAKTUKN Ma€ CTaTH TAKOX BHSBJICHHS JIaTEH-
THUX JKEpTB 1 poOdOoTa 3 HUMH. SIK BiZOMO, MOBTOPHOI BiKTHMi3amii
MiJIaI0THCS, SIK TIPABUJIO, JIATCHTHI KEPTBU.

InuBinyanbHi 3anm00KHI 3aX0IU TONEPE/DKCHHS HACHJIbHUIb-
KHX 3JI0YMHIB 30iraroThCs i3 CTAIisIMH PO3BUTKY 3JIOYHMHHOTO TOCS-
TaHHS; a) BUHUKHEHHS 3JIOYMHHOTO HaMmipy; 0) TOTyBaHHS Ta 3aMax
Ha 3JI0YMH; B) 3aKIHYCHUH 3JI0YMH. 3BiJICHM BUILIMBAE JOIUIBHICThH
kiacuikamii IHAMBIAYaJIbHUX 3aXO0JIiB 3a1100IraHHs Ha TPH MOCIiIOBHI
eranu: Npo(diTaKTHKy, TMOMEPEKEHHSI Ta MPUIMHEHHS 3JI0YMHHOT
MOBE/IIHKH.

[MlixBuienoi iHAMBiMyadbHOI MPOQLTAKTUYHOI YBarn BUMararoTh
0c0o0H, SAKi 3BIILHUIMCS 3 MICIIb I1030aBJICHHS BOJi, OCOOJIMBO Ti, AKI
BUMHWJIM HACHJIBHUIBKI 3JIOYMHH MPOTH 0COOM a00 OKpEMHX UJICHIB
POAMHHU.

OTKe, MIIBHICTE 13 3am00iraHHs HACHIBHMIILKUAX 3JI0YUHIB, ITO-
BUHHA TOJUIATHCS HA 3arajlbHOCOLIAJIBHUH, CIeIiaIbHO-KPUMIHOJIO-
TYHHH Ta iHAUBiTyanbHUN PiBHI. 32 3MICTOM 3arajJbHOCOIIAIBHI 3aX0-
1 MOXKHA TOJIUTMTH Ha 3aXO0JM COIIaJIbHOTO, €KOHOMIYHOT0, OpraHi-
3aliifHO-YIIPaBIiHCHKOT0, MPAaBOBOIO XapaKTepy, MPOCBITHHUILIBKI Ta
OCBITHI 3axoau (100 LBOTrO AociimxkeHHs). CyKymHICTh NMPUYHH i
YMOB, IO J€TEPMiHYIOTh HACHIILCTBO, OCOOHMCTICTD 3MOYMHIIS 1 IOTEp-
MiJIOro, JUHAMIKAa CTaHy 1 CTPYKTYPH LBOTO SIBUIIA OOYMOBIIOIOTH
crerudiky 3MicTy 60pOTHOU 3 HUM.

BucHoBku. Bimomo, 1o He3BaXkamuW Ha JOCTATHIO KIIBKICTH
Mpaib, MIPUCBIYCHUX HACHIBLHULLKUM 3JI0YMHAM, OaraTo muTaHb 3a-
JUIIAETHCS 1 HAZall HeBUPIIEHUMH. BpaxoByloUr CTaH BHCBITIICHHS
Ta HAYKOBO-TEOPETHMYHOI'0 OCMHCJICHHS MPOo0JieMU 3aroliraHHs Ha-
CHJIHUIIBKHX 3JI0YMHIB, MAEMO BCi MiJICTAaBU BBAKATH, BPaXOBYIOUH
BUHSTKOBY aKTYaNbHICTh i€l MPOOIEMAaTHKH, 11O IIed HAMPsIMOK MO-
TpeOye I1e 3HAaYHUX 32 00CATOM 1 IPYHTOBHHUX 3a CIIPSIMOBAHICTIO Ha-
YKOBUX TIOUIYKIB, 100 JaTH BiJIOBi/i Ha MUTaHHS, SIKi CTABUTH ChO-
rOJICHHA PEAJIbHICTb.

[lepBuHHMM HampsMOM I1HIUBiAYyalbHOrO 3aMo0iraHHs 3a3Ha-
YeHOI KaTeropii 3J0YMHIB € IHAWBIAyanbHa TPOQIIaKTHKA 3709MHHOT
noBefiHku. Lleit Bua KpuMiHONIOTTYHOI MPOMITAKTUKY SIBIISIE COOOIO
LTECTIPSIMOBAaHUI KOpErylounii BUXOBHUI BIUIMB Ha CBIJOMICTb, BO-
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JIF0, TIOYYTTSI, €MOIlii 0Cci0 3 METOI BUIIEPEPKCHHS, OOMEKEHHS Ta
YCYHEHHSI IpUTAMaHHUX iM aHTHCYCHUTBHUX MOTpeO, iHTepeciB, Ha-
CTaHOB, CTEPEOTHIIIB TTOBEIHKH, 110 3 BUCOKUM CTYIIEHEM BIipOTiHO-
CTl CBiYaTh MPO MOMKJIMBICTh BYMHEHHS HACUJIBHMIIKUX 3JIOUHHIB.
Hacamniepen, HeoOXiHO BHSIBUTH KOJO OCIO, MOBEIiHKAa 1 CIociO
KHUTTS SIKHUX CTAHOBUTH MPOQITaKTHUHUM iHTEpeC, Ta MOCTABUTH 1X Ha
npodiTakTHIHUIA OOMTIK.

3a3HaveHi MPOMO3HULil He € BUYEPITHUM TEPETiKOM MOMIJIMBOCTEH
BUPILINTH NUTAaHHS HACHIIBHHUIIBKOI 3JIOYMHHOCTI B YKpaiHi, mpoTe iX
MOKHA 00’€JIHATH 3 YK€ HAsIBHUMH CTPATErisIMH 3ar00iraHHs HACHJIb-
HUIIbKUM 3JI0YMHAM, TAKUMH K BYKUBAHHS 3aXOJIiB 8/ IMiHICTPATUBHOTO
MPUMYCY TOIIIO.
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Karelin V., Podorvan O.

CRIMINOLOGICAL CHARACTERISTICS AND
PREVENTION OF VIOLENT CRIMES IN UKRAINE

The article provides a brief criminological description of violent crimes. The
latest publications on selected issues, the state and structure of violent crime in
Ukraine are analyzed. The determinants of violent crime in modern society are
characterized. When considering the content of the specially-criminological
prevention of violence in Ukraine, the measures for the prevention of violence are
identified and distributed, which at one time can be divided into legal,
organizational, managerial, educational, enlightening and victimological measures.
The behavior of a person who commits violent crimes and the main behavioral trends
are highlighted. The main measures to prevent violent crimes, such as legal
education and organizational and managerial measures, are examined in detail.
Considering that some criminal law standards need to be improved with
responsibility for committing violent acts, for example, the establishment of
permanent administrative supervision. The social prevention of violent crimes is
characterized, the problem of latent crime is highlighted. The correlation of the
concepts of “prevention” of violent activity in Ukraine is described, the concept of
legal education as an integral part of general civic education is defined to some
extent. Some ways are proposed such as to improve the regulation of the
organization of effective post-prison supervision of persons who have committed
violent crimes in connection with the fact that they mainly belong to the category of
persons with an unstable nature, who are able in some areas to show themselves on
the positive side, in others on the negative. The “restorative” approach is considered
when solving situations of less severe violence; victimological measures are
considered and systematized, depending on the goals of the preventive effect; some
individual measures to prevent violent crimes in Ukraine are highlighted.

Therefore, it can be noted that for today’s violent crimes in Ukraine there is a
very global issue that needs enough time to solve, the main direction for reducing
such crime should be: studying the identity of a criminal, his behavior, informing
people to reduce the level of victim behavior. If we take into account the legislation,
then in the field of violent crimes there is also a need to introduce significant changes
in sanctions both in the post-prison period and the involvement of social services.

Key words: violence, society, violent behavior, violence prevention, victim behavior.
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BIJ BIIYBAHHS IOKAPAHHSA

Cmamms npucesuena ananizy niocmas 36inibHenHs cyo ekmie npobayii 6i0 6io-
Oy6anHs NOKAPAHHA MA GUSHAYEHHIO IX KPUMIHATLHO-NPAGOBOI XAPAKMEPUCTIUKU.
Ilposedeno docnioacennss cymnocmi npobayii, ananiz cyb’exmie npobayii ma nioc-
mae ix 36iNbHEeHHs IO 8I00Y6aHHs noxapauHs. Takoodic po3ensaHymo KPUMIHAIbHO-
npagogy Xapakmepucmuxy niocmas 36iibHeHHs cyd ‘ekmis npobayii 6i0 6i00yeanHs
noKapanmsi.

Knruoei cnosa: npodayis, cy6’exmu npobayii, nokapauhs, niocmaeu 36L1bHeH-
H51 610 8I00YBAHHA NOKAPAHHSL.

IMocTranoBka mpodsaemu. Ilporec aemokpaTHuHHX pedopMm B
VYkpaiHi 0XOIUTIOE Bce HOBi cepu CyCHiITBHO-TIONITUYHOTO >KUTTA.
[IporaroMm ocTaHHBOTO Yacy OyJIO BHKOHAHO 3Ha4uHy poOOTy LI0AO
BJIOCKOHAJIEHHSI KPUMIHAJIBHOTO 1 KPHUMiHAIbHO-BUKOHABUOTO 3aKO-
HOJJABCTBA, IEMOKpATH3allii i BIAKPUTOCT1 OpraHiB MOIIIil Ta MPOKY-
paTypH, MOIIUPEHHS TPOMAJICHKOTO KOHTPOJIIO Ha BCi CEepH KUTTE-
TISTBHOCTI  MPAaBOOXOPOHHOI — CHUCTEMH  JiepKaBH.  BakimBUM
CKJIAJJHUKOM LIBOTO MpoIecy € pedopMyBaHHs BITUYM3HSIHOI CUCTEMH
BHKOHAHHS MIOKapaHb 1 MOMEPETHLOr0 VB I3HCHHSI.

Ile pedopmyBaHHS 3yMOBJICHO aHTArOHICTHYHUMH CYIIEPEUHOC-
TSAMU 13 Cy4aCHHM PIBHEM COIIIaJIbHO-EKOHOMIYHOI'O PO3BUTKY YKpa-
THCHKOTO CYCIUIBCTBA Ta HEBIJIMOBIJIHOCTI CUCTEMH BUKOHAHHS IIO-
KapaHb 3araJlLHOBU3HAHUM €BPOIEHCHKUM TPUHIIUIIAM TyMaHI3My H
MOBArH JI0 Mpas i CBOOO/I JIIOJMHHK Y MPOIeC BUKOHAHHS ITOKapaHb.

B ymoBax pedopmyBaHHs CydacHOi PaBOBOi CHCTEMH Ta iHTer-
parii MDKHapOJHHMX CTaHAAPTIB Yy BITUM3HSHE 3aKOHOJABCTBO BCE
OUTBIIIOrO 3HAYCHHS HaOyBae THCTHTYT «mpobarii». [Ipobaris — 1e
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MepeBaKHO IOPUANYHHN TEpMiH, SIKHH 3’ siBUBCs moHas 150 pokiB To-
My K KpUMiHaJIbHO-IPABOBUH 1HCTUTYT aHTJIOCAKCOHCHKOTO MpaBa i
OyB Pi3HOBHJIOM YMOBHOTO 3aCy/PKEHHsSI 200 YMOBHOT'O 3BUTLHEHHSI.

Hoenu KpumiHnaabHO-BUKOHABUOTO KOJIeKCcy Ykpainu [3] Ta 3a-
koHy Ykpaiau «[Ipo mpo0aitito» [1] po3mHprOOTh paBa 3acyKe-
HUX, IO CBIIYMTH MPO MOYATOK Mpolecy PopMyBaHHS MPOOALIHHIX
IHCTHTYIIIH y HaImill Jep)kaBi, TakoX 31€0UIBIIOI0 HOBOBBEICHHS
CTOCYIOTbCSI TaKOTO KPWUMIHAIBbHO-IPABOBOTO 1HCTUTYTY, SIK 3Bilb-
HEHHS BiJl BiIOYBaHHS NTOKapaHHSI.

3BibHEHHS Bil BiOyBaHHS TOKapaHHS MOXKHA BHU3HAYUTH SK
MIDKraJTy3eBHI MPaBOBUI IHCTUTYT, SIKWH Iependavae, 3a HasiBHOCTI
BCTaHOBJICHMX 3aKOHOJIABCTBOM IIIJCTaB, 3aKiHYCHHsSI KPUMiHAJIBHO-
BHKOHABYMX IPABOBITHOCUH 1 KpUMIHAIBHO-BUKOHABYOT JIISIIBHOCTI 1
MPUITMHEHHS I0JI0 0COOM 3IMCHEHHS MPaBOOOMEKEHb 1 peaizaltii
KapH, o0cAr sIKOi mepe0adyeHnii KOHKPETHUM BHUJIOM TOKapaHHSI.

CpOroiHi akTHBHO OOTOBOPIOETHCSI HE JIMIIE €BPONEHCHKOIO, a i
CBITOBOIO TPOMAJICHKICTIO HEOOXIHICTh 3aMiHM TAKOr0 MOKapaHHS, SK
1030aBJIeHHsI BOIIi, aJIbTEPHATUBHUMH BUIAMU TIOKapaHb. Jleski peprka-
BU 3aI04YaTKyBaId (YHIAMEHT JjIsl MDKHAPOIHOTO PYXY IPOTH JKOPCT-
KOCTI KJIACUYHOI MEHITEHIIapPHOI CUCTEMH 1 BBaXKAIOTh OUIBII JIOILTb-
HUM BUPILIYBaTH CKJIa/IHI TUTaHHS 3a0e3eueHHs O€3MeKH CyCIibCTBA,
3aro0iraHHs 1 CKOPOUCHHS PEUJAMBHOI 3JI0YMHHOCTI IIJISTXOM aKTUBHOT
po0OTH 3 0COOOIO TPABOMOPYIITHUKA Ta HOTO MOBEAIHKOO.

Huni HaykoBHi B raiy3i KpEMiHaJbHOTO, KPUMIHATBHO-BUKOHAB-
YOro npapa, IOPUCTU-TIPAKTHKH MPOAOBKYIOTh AUCKYCIIO IIOJ0 CIHiB-
BiJTHOILICHHS Tpo0allii i iHCTUTYTY 3BUTbHEHHAM Bijl BifOyBaHHS IO-
KapaHHS: OJ{HI YHUKAOTh I[i€1 CKJIaIHOT MPOOJIEMH, iHIIII Jal0Th BJIACHE
TpaKTyBaHHS POJIi 1 Micus MpoOarii B CHCTeMi 3aXOJIiB KpUMIHAIBHO-
MpaBoOBOrO BIUMBY. [IpoTe, He3BakalOuW Ha YHCIICHHI JOCIIKEHHS
po0JeM 3a3HaveHoi chepH, Ha ChOTOJHI MaJIOIOCITIDKEHUM € TTHUTaH-
HsI T1JICTaB 3BUTbHEHHS BiJl BiJIOYBaHHS ITOKapaHHs Cy0 €KTIB ITpodarii.

AHaTi3 ocTaHHIX TocHiTKeHb i myOmikanii. [TuranHsmu noci-
JDKEHHSI 0COOJIMBOCTEH IHCTUTYTY 3BUIBHEHHS Bil KPUMiHAIBHOI Bif-
MOBiJaTBHOCTI 3 BUIPOOYBaHHSIM Ta HOT0 CIIBBiHOLIEHHS 3 IHCTUTY-
ToM mpobamii B YKpaiHi 3aiiManucs y mpansx Taki HayKOBII, SK
L. T". boratupros, O. I. boratuproBa, T. A. Jlenucosa, O. M. Jlxyxa,
0. O. Kamxenko, A. O. Kierios, A. X. Crenantok, O. B. SIHuyk Ta iH.
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@opmyTOBaHHSA MeTH. METOIO CTaTTi € 3/iiCHEHHS! KpUMIHAJIb-
HO-TIPaBOBOI XapaKTEPUCTUKYU IiJICTaB 3BUILHEHHS Cy0’€KTiB mpobarrii
BiJl BiIOYBaHHS TIOKapaHHSI.

Buknax ocHoBHoro marepiany. [lepm HiXXK pO3rIsSHYTH KpHUMi-
HAJBHO-TIPABOBY XapakTEPUCTHKY IMiACTaB 3BUIBHEHHS CyO’ €KTIiB
npoOartii Bij BiIOyBaHHS MTOKapaHHs, HEOOX1IHO BUSHAUUTHCH, IO K
Take mpoOallist Ta XTo Taki cyd’eKTH mpodarii 3riIHO 3 YNHHUM 3aKO-
HOJABCTBOM Y KpaiHHU.

[IpoOGamist sik MOHATTS BuHHUKAaE y XIX CTONITTI B aHIJIOCAKCOH-
CBbKilf CHCTEMI TpaBa Ta Ma€ Ha METi TyMaHI3yBaTH CUCTEMY 3aXO/IiB,
CTIPSIMOBAHUX Ha 3BUTbHEHHS 3aCy/IXKCHUX BiJl BIIOYBaHHS MOKapaHHs
3 BUNPOOYBAHHIM 32 YMOBH HassBHOCTI JOCTaTHIX MiACTaB, IO CIPH-
SITUMYTb IXHbOMY BHUIIpaBJeHHIO [4].

Ha croroani B YkpaiHi cCTBOpEHO 3aKOHOAAaBUMI (hyHIAMEHT ISt
BIIPOBAJKCHHS HAI[IOHAJIBHOTO IHCTUTYTY MPO0aIlii.

[Tix mpoGartieto ciif pO3yMiTH CYKYIHICTh 3aXO0JliB HATJISAI0BOTO
Ta COLIaJIbHO-BUXOBHOT'O XapaKTepy, sIKi 3aCTOCOBYIOTHCS BiAMOBiTHO
70 YMHHOTO 3aKOHOAABCTBA 1O 3aCy/PKEHHMX 3a pIlIEHHSIM Cydy, a
TaKoX 3a0e3MeueHHs cyay iH(opMmallieto, 1Mo XapakTepu3ye 0OBHHY-
BadeHoro [9].

3anpoBapkeHHid IHCTUTYT TipoOaiii B YkpaiHi BignoBigae Mix-
HapOJIHUM Ta €BPONEHCHKUM CTaHAapTaM Ipoodairii.

HamionanasHa mpobailis CKIagaeTbes 3 TPhOX BHIIB IIPo0arrii, 1o
00yMOBJIEHI OCOOJUBOCTSAMH MPABOBOI'O CTATYCy OCIO y cHCTeMi Tpa-
BOCYJUIS: JIOCYZOBa Ipo0allisi, HarjsjaoBa npodallis, NeHITeHI[iapHa
mpoodargis.

lonoBHUM 3aBIaHHAM JOCYIOBOI Mpo0allii € 3a0e3rmeyeHHs Cyay
(hopMaITi30BaHOIO IH(OPMAITIEIO, 10 XapPaKTEPU3ye OOBUHYBAYEHOTO, 3
METOIO IPUIHATTS CYIOM PIllIEHHS PO Mipy HOro BiANOBIIaIBHOCTI [7].

[HCTUTYT HOCYnOBOT Mpodanii € MO3UTHBHUAM 3PYLICHHSIM Y KpH-
MiHAJIBHOMY 3aKOHOJIABCTBi. OCKUIBKH I IHCTHUTYT € HOBEJOIO
KPUMIHAJIBHOTO 3aKOHOJABCTBAa, TO BIJICYTHI NPaKTUYHI HaIPaIlfo-
BaHHS, a 16 3yMOBJIIOE TEBHI HETOYHOCTI. [IpoTe BCi BOHM MOXKYTh
OyTH YCYHEH1 y MpoIeci CHUIBHUX JUCKYCIH MOJI0 CIIPHUX MHUTaHb
a00 IUISIXOM BHECEHHS 3MiH Y YMHHE 3aKOHOAABCTBO [11].

Hacrtynmuum eranom € HarjsaoBa npooailis, ska nepeadadyae KoH-
TPOJIb 32 3aCyPKEHHM Ta CIUIAHOBaHY IHAMBIAyalbHY POOOTY 3 HUM
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IIOJI0 BUPIIIICHHS HOro mpobiaeM. MeToro HarisioBoi mpobarlii € yc-
YHEHHS MOKJTUBOCT1 BUMHEHHS TIOBTOPHOTO 3JI0YMHY, HaJaHHS 3acy-
JOKCHOMY BIJIIIOBITHUX COIIaJbHUX, TICHUXOJOTIYHUX, FOPUIUYHUX,
MEIMYHUX Ta OCBITHIX IMOCIYT, 3aCTOCYBaHHS CIeLiadbHUX IMpoda-
LiTHUX Mporpam.

TakuM YuHOM, TIPOOALLIsl € MUPHUM LIUISIXOM 3MEHILICHHS CTUTMa-
TH3AIlil CUCTEMOIO MO30aBJICHHS BOJIi, aJKE 3aBIIIKU MPOogecioHab-
HO BUKOHAHIN JIOCYJIOBIi JOMOBiJII Ta MPOBEACHHIO BCIX €TaliB, BU-
3HaYCHUX 3aKOHOM, BIAETHCS 3amoOirTH MOTPAIUISIHHIO JI0 YCTaHOB
BUKOHAHHS TIOKapaHb THX, XTO HE JIEMOHCTPYE PU3HKY HIOAO PElH-
JMBY 3JIOYMHY 1 YWsl BUHA MEPe 3aKOHOM MOXe OyTH CIIOKyTa abTe-
pHATUBHUM TOKapaHHsM. KpiM Toro, me OfgHUM pe3yjibTaToM € Te,
IO 710 KOJIa CTUTMATH30BaHUX HE MOTPAIUIATH 1 Ti, XTO HAIEKUTH JI0
OIM3BKOT0 KoJa 0coOH, sIKa BU3HAHA BUHHOIO TIEpe]] 3aKOH OM.

Pozgin III 3akony Ykpainu «lIpo npobaiito» nependadae 3ara-
JBHI 3acajy, M0 CTOCYIOThCs CyO’€KTiB mpoOarlii, 30kpemMa mepernik
0Ci0, 1110 BITHOCATHCS JI0 1i€T KaTeropii, OCHOBH iX MPABOBOIO CTaTy-
cy, IX OCHOBHI mpaBa Ta 000B’s13kH [1].

Taxk, BignoBigHo 10 cT. 14 3akony Ykpaiaum «[Ipo mpoOairito»
cy0’extn mpolariii — e ¢izuuHi ocodbu (rpomajsiHu YKpainu, ocoou
0e3 TpoMaISIHCTBA, 1HO3EMIIi), J0 SKUX 3a PIIICHHSIM CyIy Ta BifIlo-
BIJTHO JIO 3aKOHY 3aCTOCOBYIOThCS 3ax0iu mpobairii. 30kpema, cy0’ek-
TamMH mpodanii MOXXyTs OyTH: OOBUHYBauY€Hi, CTOCOBHO SIKUX OPTaHOM
npodarlii TOTYeThCS 0CY0Ba AOMOBiIb; OCOOHU, 3acy/KeHi J0 ToKa-
paHHs y BHJI TI030aBJIeHHS mpaBa o0iiiMaTH MeBHI mocaau abo 3aiima-
THCS TICBHOKO MisUIBHICTIO, TPOMAJICBKHX POOIT, BUIIPABHUX POOIT; OCO-
0w, IKUM TTOKapaHHs y BHIi OOMEXEeHHsI BOJIi a00 1M030aBJICHHS BOJI Ha
MEBHUH CTPOK 3aMiHEHO MOKAapaHHSM y BUl FPOMaJICHKUX poOiT abo
BUTIpaBHUX POOIT; 0COOH, 3BiNbHEHI BiJl BiOYBaHHS MOKapaHHs 3 BU-
npoOyBaHHSAM; 3BiNBbHEHI BiJl BiIOyBaHHS MOKapaHHS BariTHI XIHKH i
KIHKH, SKi MalOTh JIiT€H BIKOM J0 TPbOX POKIiB; 0COOH, 3acCy/XeHi /10
OOMEKEHHSI BOJI, SIKI HATPABJISIIOTLCS JIJIsl BIIOYBaHHSI ITOKapaHHS 10
BUIIPaBHUX IICHTPIB; 0COOH, SIKi BiOyBaIOTh TOKapaHHS y BUAlI 0OMe-
JKEHHS BOJIi a00 1M030aBIEHHS BOJI1 HA MEBHUH CTPOK, CTOCOBHO SKHX
BIKHMBAIOThCS 3aX0/H 3 ITIATOTOBKH X 10 3BLIbHEHHS [1].

Cain 3a3HauuTH, WO Neperik cy0’ekTiB mpoldalii He € BHUepI-
HUM, OCKUIbKH, KpiM BHIIENEpEpaxoBaHUX, 0 HUX MOXKHA BiJIHECTH
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0Ci0, 3acy/DKeHUX IO MOKapaHHs y BujI mTpady, a Takox ocid, Ha
SKUX HaKJIAJEHO aJMiHICTpaTHBHE CTATHEHHS y BHJI T'POMaJICBKUX
po0iT, BUMpPaBHHUX POOIT 1 CYCHiIBHO KOPUCHUX POOiT [§].

Sk BiIOMO, METOO TIOKapaHHS Ta MOro BUKOHAHHS € BUIIPABJICH-
HS 1 pecorianizamis 3acyKeHUX, a TaKOX 3aro0iraHHs BUMHEHHIO
HOBHX 3JIOYMHIB AK 3aCy/PKEHUMH, TaK 1 IHITUMH OCOOaMH.

[Ipote 3acTocyBaHHS CyIOM KpUMIHAJIbHOI BiIMOBIiAaJILHOCTI 10
BHHHOI 0COOM HOCHTH IIBHJIIIC KapadbHHIA, Hi)K BUXOBHUI XapakTep.
Y Oyap-sKOMY pasi 1 PiIKO CIpHUsE BUIIPABICHHIO 1 pecouiatizarii
3aCyKEHOT .

Hapnaxu, HajaHa Jiep>kaBoro 0Bipa y BHJII 3aMiHM KpUMiHAJIBHOT
BIJINOB1IaJIbHOCTI 11 aJIbTEPHATUBHUM BHJIOM Ma€ 3arajlbHOBHU3HAHE
MO3UTUBHE 3HAYEHHA. A TpoOallis, y Hepury 4yepry, cupsiMoBaHa Ha
Te, MO00 «BUIPABUTH» 3IOYUHILS, 3HOBY 3pDOOMTH HOTrO 3aKOHOCTYX-
HstHuM [ 10].

Leii iHCTUTYT Ma€ BayKJIMBE 3HAUCHHS JUI KPUMiHAIBHOI Ta KpH-
MiHAJIbHO-BUKOHABYOI TONITHKH JACPKaBH, OCKUIBKH YacTO JOCST-
HEeHHS LiJIeH, SKi CTOAThH Nepel MOoKapaHHIM, MOXIIKMBE 0e3 Horo Bij-
OyBaHHs, a caM TIPOIIEC BiIOYBaHHsI TTOKApAaHHS MOXKE CTATH 3aliBHM,
Hee)eKTUBHUM, 3alIKOIUTH MpOIecaM BUMpAaBIEHHI OCOOM, sKa
BUMHMJIA 37I0YMH [5].

SKmo AOTpUMYBATHCS AYMKH, IO IHCTHTYT 3BUTbHEHHS Bil Bij-
OyBaHHS MMOKapaHHs € IPOTOTUIIOM TpoOdalii, To 1l BapTo po3risaaT
SIK CKJIQJIHUW COIIaJIbHO-IIPABOBHI IHCTUTYT, IO € 3aC000M TOKa-
paHHS 1 ToJIsrae y nepenavi 0coou, BU3HAHOI CYJIOM BUHHOK y BYH-
HEHI1 37104nHYy, 0€3 3aCTOCYBaHHsI J0 HEl CaHKIIii y BHJIi M030aBJICHHS
BOJIi TiJl HATJISA cHelianbHol CIy>)kKOM Ha TEepMiH Ta HA yMOBax, BH-
3HAaYCHUX CYyJIOM, MOPYLIEHHsS SKUX BeAe A0 No30aBieHHs Boii. Ha-
IJISA]] 33 3aCyJDKEHHM Ta WOro pecolfianizallis IpyHTYIOThCS Ha BCTa-
HOBJICHHI CTOCYHKIB MDK odinepoMm mpoOaiii Ta 3acy/pKEHOIO
0co0010, Ipu koMY odiriep mpoOdartii He JIMIe HATIIIae 3a il JKHUT-
TSIM Ta BUIPABIICHHSM, ajie i aKTUBHO BILTMBAE Ha 11 mporiec [12].

[Tin 3BiABHEHHSIM Bil MOKapaHHS CJiJ PO3YMITH BiIMOBY JepXKaBH
Bi/I 3aCTOCYBaHHS IMOKApaHHS IO 0COOH, SIKy OOBHHYBaJbHHM BHPOKOM
cyay OyJI0 BU3HAHO BUHHOIO Y BUMHEHHI 3JIOUMHY 1 3aCY/KEHO 32 T1€.

BusiBamu (CyOiHCTUTYTaMu) IHCTUTYTY 3BUIbHEHHS BiJ] IOKapaHHS Ta
Horo BinOyBaHHsSI BU3HAETHCS: 1) 3BUTHHEHHS BiJ TOKapaHHS; 2) 3BiIb-
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HEHHS BijI MOJAJBIIONO BiOYBaHHS MMOKapaHHs; 3) 3aMiHa MOKapaHHS
OLTBII M’ AKKM; 4) TIOM SIKILIEHHS] PU3HAYEHOro moKapaHHs [13].

[HCTUTYT 3BiNBHEHHS Bij MOKapaHHS Ta HOro BiOyBaHHS € BU-
SIBOM TPUHIMIIIB T'yMaHi3My Ta €KOHOMIi 3aX0/iB KpUMIHAJIBHOI pern-
pecii aisi CTUMYJTFOBAHHS BUITPABJICHHSI Ta 3alo0iraHHs BYMHEHHIO
3JI0YMHIB 0€3 3aCTOCYBaHHS MMOKapaHHS.

XapaKkTepHUMH O3HaKaMmy I[bOr0 IHCTHTYTY € Te, 1I0: a) Oylb-
SIKMI 3 10T0 BHJIIB MOXE 3aCTOCOBYBATHCH TUILKH JIO OCOOH, SIKA BH-
3HaHa BWHHOIO y BYMHEHHI 3JI0YMHY 32 OOBHHYBaJIbHUM BHPOKOM
cyady 1 iii mpu3HaUeHa BifMoOBiIHA Mipa MOKapaHHS; 0) 3aCTOCYBaHHS
Oyab-sKOT0 3 HOro BU/IB CTAHOBUTH BHHSITKOBY MPEPOTaTHUBY Cyny,
KpiM 3BUIbHEHHS BiJl MOKapaHHS a00 MOM’SKIIEHHs IMOKapaHHS Ha
mificTaBi 3akOHY YKpaiHM TpO aMHICTiI0 YM aKTa [OMWJITYBaHHS,
B) MiJICTaBU 3aCTOCYBAHHS 3BUILHECHHS BiJ TOKapaHHS Ta HOro Bil0y-
BaHHS 0€310CepeIHbO BUTUIMBAIOTH 3 METH IMOKapaHHs [6].

Orxe, mani JAOIUIBHO 3yIMMHHUTUCA Ha TIJCTaBax 3BUIBHEHHS
cy0’exTiB mpobarii Bi BigOyBaHHS MOKapaHHS.

[ligcraBu — 1e Taki opuauyHi Gakty (moxii ado 1ii) mporecya-
JBHOTO XapaKTepy, 3 HACTaHHSM SKHX 3aKOH MOB’SI3y€ BUHUKHEHHS,
3MiHy a00 MPUMHUHEHHS KPUMiHAIbHO-BUKOHABYMX MTPABOBITHOCHH.

VY Hayni KpHMiHaJIbHO-BUKOHABYOrO MpaBa € ycTaleHi kiacudi-
KaIlii MmiJcTaB 3BUIbHEHHS Bija BiOyBaHHs nokapaHHsi. OCh OCHOBHI:
YMOBHI Ta 0e3yMOBHi miActaBu. [li yMOBHUMH pPO3YyMIIOTBCS TakKi
MiJICTaBH, MOXKJIUBICTh 3BUILHEHHS 3a SIKUMHU 3aKOH IOB’SI3Y€ 3 IEB-
HUMH yMOBaMH. Be3yMoBHI mificTaBu — 1€ Taki IOpUIMYHI (aKTH,
HACTaHHS SIKMX 0E3YMOBHO CBiYUTH MPO 3BUILHEHHS 3aCYyXKEHOT0; 3
BiIOYTTSIM MOBHOT'O CTPOKY ITOKapaHHs i JOCTPOKOBO; 32 BHIOM MO-
KapaHHs, sike BigOyBajocs. KpuminaneHe mpaBo YKpaiHu 3Hae€ JiBa-
Ha/AUATh BUIIB MMoKapaHHs. KokeH 3 LMX BHIIB Mae CBOIO crienuQiky
CTOCOBHO TOPSJKY 3BUILHEHHS BijJ HOTO BiOYBaHHS; 32 CTAHOM 3J10-
POB’sl 3aCy/IXKEHOr0. 3 caMOro BU3HAUEHHS BUJHO, IO MOXKHA PO3pi3-
HUTH 3BUTBHEHHS, IMiJICTABOIO SKOTO € XBOp00a 3acyHKEHOro (3BiJb-
HEHHS y 3B’SI3KYy 3 XBOpOOOIO), 8 TAKOX TaKe 3BUILHEHHS, 3a SIKOTO HE
Mae 3HA4YEHHs CTaH 370pOB’s 3aCyILKEHOT0 (aMHICTis); 38 KOJIOM Opra-
HIB, 1110 3aCTOCOBYIOTh II€BHY ITiJICTABY 3BUIbHEHHS. 3aJISKHO BiJ| TOTO,
Ha SIKiM MiJICTaBl 3BUILHIOETHCS 3aCYKCHUMN, TaKe 3BUILHEHHS TPOBO-
JUTHCST PI3HUMHU CyO’€KTaMH KPHMiHaJIbHO-BUKOHABYOI JisUTBHOCTI, 3
ypaxyBaHHSM CTYIIEHs CyCIUIbHOT HeOe3MeKn 3acymkeHoro [ 14].
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BignosigHo 1o ct. 152 KpuMiHaabHO-BUKOHABUOTO KOACKCY YK-
paiHM miacTaBaMu 3BUTbHEHHS BiJ BiIOyBaHHS MOKapaHHS € [3]: Bid-
OyTTSl CTPOKY NOKapaHHs, NPU3HAUYEHOTO BHPOKOM CYAY; 3aKOH YK-
palHH PO aMHICTII0; aKT MPO MOMHIYBaHHS; CKACyBaHHS BHUPOKY
CYIy 1 3aKPHUTTS KPUMIHAIBHOIO MPOBAKEHHS; 3aKIHUCHHS CTPOKIB
JaBHOCTI BUKOHAHHSI OOBHHYBaJIbHOIO BHPOKY; YMOBHO-JOCTPOKOBE
3BUTBHEHHS Bifl BigOyBaHHs IMOKapaHHS; XBOpoOa; iHII MiACTaBH,
nependaydeHi 3aKOHOM.

HaBenenuii nepeinik mijcTaB Jjisl 3BUIbHEHHS BiJl TIOKapaHHSI 110-
HIMPIOETHCS Ha BC1 BUIM MOKapaHb, sKi nepeadavyeHi HallioHATbHIM
3aKOHOJIABCTBOM. BUHSATOK CTaHOBUTH 3BUIBHEHHS BiJ BiJIOYBaHHS
MOKapaHHs 3 BHIPOOYBaHHSM, OCKUTBKH BOHO BiIMOBIIHO A0 CT. 75
KK Ykpainu 3acTocoBy€eThCS HE A0 BCiX MOKapaHsb [2].

Takoxx 3aKOHOJABEIh 3aJIMIIUB IEH MEepeiK BiIKPUTHUM, TOOTO
3a3HavyeHi MiJCTaBU 3BUIbHEHHS BiJ BiNOyBaHHS MOKapaHHS HE € BH-
YEepIHUMH, MOXIINBE MepeadadeHHs i 1HIINX MiICTaB.

Yci neperniueHi BUIIE MiJICTABU JAF0Th MOXKIIUBICTh BUJIUIMTH JIBA
OCHOBHI BUJIM 3BUILHEHHS: 3BUIbHEHHS Y 3B’SI3KY 13 BIIOYTTSAM CTpO-
Ky ITOKapaHHs; JOCTPOKOBE 3BUTbHEHHSI.

Cepen HIIMX MMIJCTaB 3BUILHEHHS MOXHA 3rajaTH W Taki: 3BiIb-
HeHHs 3 BunpooyBanHaM (cT. 75 KK Vkpainu); 3BiTbHEHHS Yy 3B 513Ky
i3 BTpaTor cychniibHOi HeOe3neyHOCTI BYMHEHOTrOo isHHS abo
MOM’ SIKIIICHHSIM CaHKIIi1, 1110 Tepe0aueHa 3a BUMHEHE JISTHHS KPUMi-
HaJbHUM 3aKOHOM, 200 SIKIIO 0c00a mepecrana OyTH CYCHUIbHO He-
6esneunoro (ct1. 74 KK Ykpainn); 3akiHueHHsI CTPOKIB JTaBHOCTI BU-
KOHaHHs1 00BMHYBanbHOro BUpOKyY (cT. 80 KK Ykpainn); ckacyBanHs
BHUPOKY CYZY 1 3aKpUTTsI KpUMIHAJIBHOTO TIPOBaLKEHHS [2].

TakuM 4MHOM, 3a3HAuYEHI MiJCTaBU 3BUIBHEHHS Bij BiIOYBaHHS
MOKapaHHs MOKHA Ki1acu(piKyBaTH Ha TaKi TPYIH:

- KpUMIHAJBHO-TTPABOBI, IKi OXOIUTIOIOTH Ti MiJICTaBU 3BUILHEHHS,
IO CTOCYIOTBCSI TPABOBOI JIOTIKK MTPU3HAYEHHS TIOKapaHHs abo mova-
TKY HOrO BUKOHAHHSI;

- KpUMIHAJIbHO-BUKOHABYI, SIKI OXOIUTIOIOTH Ti IMIJICTABU 3BiJIb-
HEHHS, 110 TOB’SI3yIOTHCS 3 OLIHKOIO MPOLECY COLiaIbHO-TIO3UTHB-
HUX 3MiH Yy MOBEIHII 3aCY/PKEHOro Ta BHHHMKAIOTh, SIK MPaBUIIO, 3
TUTMHOM 4acy TiJl 4ac BUKOHAHHS TTOKapaHHS;

50



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

- 1HII MACTaBH, AKi 3a3BUYail BUHHKAIOTE 00 €KTHBHO HE3aJIEK-
HO BiJ] Hacy (HampuKiIaJ, 3aXBOPIOBAaHHA Ha TSKKY XBOPOOY UM BTpa-
Ta Ipare3aTHOCT1).

Koxna 3 migcraB 3BiTbHEHHS Bil BiIOyBaHHS MOKapaHHS Mae
0COOJIMBUI MOPSAJOK OIIHKY 11 HacTaHHs. [IpoTe mij yac BU3HAUYCHHS
MpoLeypy 3BUTbHEHHS MOPSAAOK, K MPaBUIIO, €UHUH, BiH BiAPi3HSI-
€THCS JIMIIE 3aJIEKHO BiJl TOro, 4d ocoda mepe0yBa€ B YCTaHOBI BH-
KOHaHHSI IOKapaHHs un nepedyBae Ha 00JIiKy B oprai npobaiii [15].

BucnoBku. Orxe, minOMBarYM BUIICBUKIIAJICHE, MOXHA CTBEp-
JUKYBaTH, 1110 3BUILHEHHS BijJ BiJIOyBaHHS TOKapaHHS — 1i¢ (popma
peaitizailii KpUMiHAJIBHOI BIJIIOBIIAIBHOCTI, SIKA 3aCTOCOBYETHCS CTO-
COBHO 0CcO0OM, sIka BU3HAHA BUHHOIO Y BYMHEHHI 3JIOYMHY, Ta sKii Oy-
JIO TIPU3HAYCHO NOKAapaHHs, aje 3a HAsABHOCTI MIiJCTaB Ta YMOB, Iie-
pendayeHnX YMHHUM 3aKOHOIABCTBOM YKpaiHW, BOHA 3BUIBHSETHCS
BiJl peaibHOTO HOro Bif0OyBaHHsS a00 B MOJAJIBIIOTO BiOYBaHHS
YacTUHH HeBiAOyTOro mokapanHs. [HOmiI JocTaTHRO camoro (axTy
JIep’KaBHOTO OCY/y Ta MPOLEAYPH BU3HAHHS 0COOM BUHYBATOIO, 1100
HajJaldl BOHA HE BUMHsIA 3J0YMHHHX IisHb. Bu3zHaueHo, mo came B
IBOMY ¥ mossirae HeoOXiTHICTh BIPOBAHKEHHS IHCTUTYTY 3BiIbHEH-
H# Bif BinOyBaHHS mokapaHHs. OCKUTBKH KOKHA JFOIMHA 3aCITyTOBYE
Ha Te, MO0 Tif HaJaBaTH IIAHC HA BUIIPABJICHHS. 3a3HAYCHO, IO OJI-
HUM 13 TPIOPUTETHUX HANpPsMIB TisUTbHOCTI y cepi 3BINbHEHHS BiX
BiIOyBaHHS MOKapaHHs Ta BUKOHAHHS TIOKapaHb € CTBOPEHHS peajib-
HUX 1 HEOOXiTHMX YMOB AJISl BHIIPABJICHHS Ta pecomianizamii 3acy-
mkenux. Llel mpomec HEMOXIMBO peamizyBaTH 0e3 KBai(iKoBaHMX
MEeHITeHNIapHUX KaJpiB. 3acajHu4i MPUHIMIN TiSUTBHOCTI OpraHy
npodarii, Horo ocHOBHI QYHKIIi1, 3aBAaHHS Ta BUAU POPMYIOTh Oa3uc
JUTSL BAMOT IIOJ0 PO3BUTKY Mpo(eciiiHOl KOMIIETEHTHOCTI Horo mep-
COHally. ApryMeHTOBaHO, L0 BaYKJIMBY POJIb Y BIPOBA/KEHHI 1HCTHU-
TyTy mpobanii B YkpaiHi Bifgirpano cnpusiHHs 3 00Ky MiDKHapOAHUX
napTHepiB, a caMe KypaTopchKa JisUTBHICTh MDKHAPOJHHUX OpraHiza-
Uil cTana pyWiiHOI CHIIOK Y TpOIeci BIPOBAaHKEHHS THCTUTYTY
npobanii i npuitHATTI 3akoHy Ykpaiau «[Ipo mpobarito». 3’scoBaHo,
0 IHCTUTYT MpoOAaIlii J03BOJISE MiJABUIIUTH PiBEHb HAIlIOHAJIBHOI
0e3reKku B JIOBTOCTPOKOBOMY TIEpioJii Ta B TIOBHOMY 00cs31 peaiy-
€ThCS 3aBJIKU MPOIIECY pecoliaizallii Ta peadutiTaiil 3acypKeHnX 1
MOBEPHEHHIO 1X B CyCHUIBCTBO SIK 3aKOHOCTYXHSHUX TPOMAJIsH.

51



Ne 2 (6), 2019 KpuminansHo-BUKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

Cnucok BHKOPHCTAHHUX Jlepe

1. TIpo mpobarito: 3akoH Ykpainu Bix 5 mrotoro 2015 poxy Ne 160-VIII
Odgiyitinuii 6eb-nopman Bepxoesroi Paou Yxpainu. URL:
http://zakon.rada.gov.ua (mata 3Bepuenns 12.09.2019).

2. Kpuminansauii kogexc Ykpainu Big 5 kBiTHs 2001 poxy Ne 2341-II1.
Odgiyitinuii 6eb-nopman Bepxoesroi Paou Yxpainu. URL:
http://zakon.rada.gov.ua (mata 3Bepuenns 12.09.2019).

3. KpumiHanpHO-BUKOHABYMI KOjEeKC YKpaiHu: craHoM Ha 16 ciu.
2013 p.: BiamoBinae odir. Texcry. Xapkis: [Ipaso, 2013. 88 c.

4. Boraruprosa O. 1., Onedip JI. L. IIpoGarris a60 3BUTFHEHHS Bif BiIOY-
BaHHS TIOKapaHHs 3 BUMPOOYBaHHM sIK (hopMa KpHMIiHAIBHOI BiJIIOBiJaIbHO-
CTi. Axmyaneni npooremu eimyusuanoi wopucnpyoenyii. 2017. CnenBumyck,
Y. 1. C. 185-188.

5. bpsmeit P. 1. 3BinbHeHHS Bi MOKapaHHS K IHCTUTYT KpUMiHAIBHO-
ro npasa. Hawe npaso. 2013. C. 92-94.

6. bpsmeii P. 1. KpuminansHo-ipaBoBa npupoa 3BijIbHEHHS Bij ITOKa-
paHHs Ta cKJaj Horo 3actocyBaHHs. [lopisnanvruo-ananimuune npago. 2013.
Ne 3. C. 303-305.

7. Himenko €. [locymoBa MOMOBib Y KPUMIHAIEHOMY TMPOBAKCHHI:
mpakTtuka 3actocyBaHHs HoBel. URL: http:/protokol.com.ua (mata 3Bep-
uenns 12.09.2019).

8. 3ampoamkeHHs npobarnii B Ykpaini / 3a pen. €. bapama, M. Pyx-
aunpkux. Kuis: ®OIT Kanguba T.I1., 2018. 80 c.

9. HaykoBo-npaktuuHuii koMeHTap a0 3akoHy Ykpainu «[Ipo mpoba-
mito» / 3a 3ar. pea. J-pa opua. Hayk, mpod., akagemika HAH Kommien-
ka O.JI., n-pa ropun. Hayk, mpod. bapama €. FHO. Kuis: ®OIl Kanmu-
6a T. 11, 2019. 114 c.

10. Onedip JI. I. JlocymoBa MOMOBIAB SIK CKIAaJIOBHI €IEMEHT COIiaib-
HO-TIPAaBOBOT'O JOCITI/DKEHHS TPABONOpYIITHUKA. Haykosuil gichux Xepcow-
cbk020 Oepoicaroeo yrigepcumemy. 2015, Bum. 1. T. 4. C. 34-36.

11. OcHoBHU mpodeciiiHOi MisTTPHOCTI TIEPCOHATY OpraHy MpoOallii: HaB-
YabHUHA MOCIOHUK JUIS MEpCOHANy OpraHy mpoOarii / aBT. KOI.; 3a pei.
Jxetimca Cenxema, Matikna Oxrirana. Kuis, 2017. 242 c.

12. ITaBnosa T. O. 3BiTbHEHHS BijJ BiIOYBaHHS MOKApPAHHS 3 BUIIPOOY-
BaHHSAM SIK IIPUMYCOBHH 3aXiJ] KpHMiHAJILHO-IIPAaBOBOTO Xapakrepy. /Ipaso-
6a deporcasa. 2016. Bum. 21. C. 234-239.

13. Iucemencrkuit €. O. Jlo nuraHHs Ipo MOKAapPaHHS, BiJl IKOTO 3BiJIb-
HAETBCA 0coba. FOpuduunuil naykoeuii enexmponnutl scyprar. 2014, Ne 1.
URL: http://webcache.googleusercontent.com/search?q=cache:
hRyLgIf7b5EJ:www.lIsej.org.ua/l 2014/37 pdf+&cd=1&hl=ru&ct=clnk&gl
=ua (narta 3BepHeHHs: 12.09.2019).

52



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

14. PomanoB M. B. 3BinbHeHHS Bix BiAOyBaHHS IOKapaHHS: HaBY. IO-
ci6. Xapkis: [IpaBa moaunu, 2012. 112 c.

15. SAnayk O. b. Ilpuiiaarrs 3akony Ykpainu «IIpo mpobamito» — sk
MIepIINi Pe3yNbTaT Ha HUIIXY 0 BIPOBA/HKEHHS €BPOIEHCHEKOI Mojeni po-
00TH 3 TMPaBONOPYIIHUKAMU. J{0gidkoea inghopmayis ogiyitinoeo caimy
eporcasnoi nenimenyiapnoi cayocou Yrpainu. URL: http://kvs.gov.ua/zmi/
KVI_Yanchuk dopovid.pdf (mata 3Bepuenns 12.09.2019).

Ostapchuk L., Trubilko M.

CRIMINAL AND LEGAL CHARACTERISTICS
OF REASONS FOR EXEMPTION OF PROBATION
SUBJECTS FROM SENTENCE

This article is dedicated to analysis of the basis for the release of probation
subjects and determining their criminal characteristics. The article examines the nature
of probation, the analysis of probation subjects and the reasons for their release from
serving sentence. The article also deals with the criminal legal characteristics of the
basis for the release of probation subjects from serving their sentence.

Release from serving a sentence is a form of criminal liability that applies to a
person found guilty of a crime and to which a punishment has been imposed, but in
the presence of basis and conditions provided by the current legislation of Ukraine,
is released from its actual serving or from the subsequent serving of a part of not
served sentence. However, not every person who has committed a crime, given the
particular circumstances of a crime, is necessarily punished. Sometimes, the mere
fact of state condemnation and the procedure for recognizing a person is not
sufficient to prevent him from committing criminal acts. It is determined that this is
precisely the need to introduce an institution of punishment release. Since every
person deserves to be given a chance to make changes. It is noted that one of the
priority areas of activity in the sphere of releasing from serving sentences and
execution of criminal punishments is the creation of real and necessary conditions
for correction and re-socialization of prisoners. This process cannot be implemented
without skilled penitentiary personnel. The basic principles of the probation service
activity, its basic functions, tasks and types form the basis for requirements for the
development of its personnel professional competence. It is proven that assistance
from international partners has played an important role in the implementation of the
Probation Institute in Ukraine, namely the curatorial activities of international
organizations have become a leading force in the process of implementation of the
Probation Institute and the adoption of the relevant law. It has been found out that
the Probation Institute helps to increase the level of national security for the long
term and is fully realized through the process of re-socialization and rehabilitation of
prisoners and their return to society as law-abiding citizens.

Key words: probation, subjects of probation, punishment, basis for release from
serving a sentence.

References
1. Ukraine (2015), On Probation: Law of Ukraine, Verkhovna Rada of
Ukraine, Kyiv.

53



Ne 2 (6), 2019 KpuminansHo-BUKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

2. Ukraine (2001), Criminal Code of Ukraine: Law of Ukraine,
Verkhovna Rada of Ukraine, Kyiv.

3. Ukraine (2003), Criminal Executive Code: Law of Ukraine,
Verkhovna Rada of Ukraine, Kyiv.

4. Bohatyrova, O. and Olefir, L. (2017), «Probation or release from
probation as a form of criminal responsibility», Actual Problems of
Domestic Jurisprudence, Special Issue, part 1, pp. 185-188.

5. Briashchey, R. (2013), «Exemption from punishment as an
institution of criminal law», Our right, pp. 92-94.

6. Briashchey, R. (2013), «The criminal nature of the release from
punishment and the composition of its application», Comparative Analytical
Law. No 3, pp. 303-305.

7. Didenko, E. (2019), Pre-trial report in criminal proceedings: the
practice of using short stories, available at: www.protokol.com.ua (accessed
12 September 2019).

8. Barabash, E. and Rudnitskyi, M. (2018), Introduction of Probation
in Ukraine, FOP Kandiba TP, Kyiv.

9. Barash, E. and Kopylenko, O. (2019), Scientific and Practical
Commentary to the Law of Ukraine «On Probation»y, FOP Kandyba TP,
Kyiv.

10. Olefir, L. (2015), «Pre-trial report as a component of social and legal
investigation of offender», Scientific Bulletin of Kherson State University,
Ne 1, Vol. 4, pp. 34-36.

11. Sedhem, J. and Oktihan, M. (2017), Fundamentals of Professional
Activity of Probationary Employees, Kyiv, p. 242.

12. Pavlova, T. (2016), «Exemption from serving a sentence of probation
as a compulsory measure of criminal law», Law, Ne 21, pp. 234-239.

13. Pysmenskyi, E. (2014), To the question of punishment from which a
person is released, available at:
www.//webcache.googleusercontent.com/search?Q=cache:hRyLgIf7b5EJ:
www.lsej.org.ua/l 2014/37.pdf+&cd=1&hl=ru&ct=clnk&gl=ua (accessed
12 September 2019).

14. Romanov, M. (2012), Exemption from Sentencing, Human Rights,
Kharkiv, p. 112.

15. Yanchuk, A. (2019), Adoption of the Law of Ukraine "On
Probation" — as the First Result on the Road to the Implementation of the
European Model of Offenders, available at: www.kvs.gov.ua/zmi/
KVI_Yanchuk dopovid.pdf. (accessed 12 September 2019).

54



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

VIIK 343.14
DOI 10.32755/sjcriminal.2019.02.055
Taries C. P.,
JIOKTOP IOPUIAMIHUX HAYK, 3aCTY)KEHUH IOPUCT YKpaiHH,
3aBiqyBau Kadeapy KpUMiHAIBEHOTO,
KpPHMiHaJIbHO-BUKOHABYOI'O TIpaBa Ta KPHUMiHOJIOTI,
Axazemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0u, M. UepHiri, YkpaiHa;
Muxaiiauk 1. O.,
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POJIb KOH(I)II[EHHII?IHOFO CHIBPOBITHUIITBA
Y 3AITIOBI'AHHI BUMHEHHIO 3JIOYNHIB
B YCTAHOBAX BUKOHAHHS ITIOKAPAHDb

Y emammi poskpuma ponv euxopucmants KoHGiOenyiliHo20 cnigpobimHuymea
8 YCMAaH08ax GUKOHAHHs nokapanb Minicmepcmea rocmuyii Ykpainu 3 memoro 3ano-
Olieants 6UUHEHHIO 3ACYO0dCEHUMU HOBUX 3104uHi8. L]e 0ano moosicaugicms 3’acysamu
OKpemi npobremu UKOPUCTNANHS KOHPIOeHYTIIHO20 ChispoOimHuymea nio uac 3ano-
Oleants GUUHEHHIO HOBUX 3NI0YUHIB Y MICYSX NO30ABIEHHS 80, A MAKOIC CHOpMYIIO-
6amu HU3KY HAYKOBO-NPAKMUYHUX DEKOMEHOQYIl w000 60OCKOHAICHHA YUHHO20
3aKOHOOAECMBA | BIOOMUUX HOPMAMUBHO-NPABOGUX AKMIE.

Knruosi cnosa: xongioenyitine cnigpoOimuuymeo, yCmano8a 6UKOHAHHSA NO-
Kapanv, 3an06i2ans, 3aCy0NCeHUll, JOUUH.

I[MocTanoBka mpodaeMu. 3aBIaHHS, SKi MalOTh BUPIIIYBaTH yC-
TaHOBU BUKOHAHHS IMOKapaHb MiHICTepCTBA OCTHUINIT YKpaiHU 100
BHIIPABJICHHS 1 pecoliaizallii 3acy/PKeHUX, ChOrOHI BiloOpa3uinch
Ha 3MicTi, opmMax i MeTogax ONepaTUBHO-PO3IIYKOBOI AisIIBHOCTI
(mami — OPJ]), sika BU3HAETHCS CyYaCHUMH BITYM3HSHHUMH HAaYKOBIS-
MU 1 IpaKTHKaMH TPaBOOXOPOHHUX OpraHiB HaHOUIBII Mi€BUM i edek-
TUBHUM MEXaHI3MOM y BHSBIIEHHI, PO3KPHUTTI Ta 3amoOiranHi 31049u-
HIB, SIKI BUNHSIOTHECS B MICI[SIX IT030aBICHHS BOJIL.

Mu noisiseMo MO3UILI0 BITYM3HIHUX YUCHHX, SIKI BBAXKAIOTh, 1110
JUIS. BUBHAYEHHS. MOYKJIMBOCTEH OUTBII pallioHaJIbHOTO 3aCTOCYBaHHS
HasSBHUX Ta PO3POOKU HOBUX ()OPM i CIOCOOIB BUKOPUCTAHHS JIOTO-
MOTH TpoMaJisiH B 3ano0biranHi 3nounHam OPJ] € omHUM 3 OCHOBHUX
HanpsiMiB 11 BIockoHasleHHs. [le MOkHA MOsICHUTH TUM 0Oe33amneped-
HUM (PaKTOM, IO OJHE 3 HaliBaxuBimmx Micik B OPJ] mocinators
BITHOCHUHU B3a€MOJII1 ONMEPaTUBHUX ITIIPO3/UTIB 13 TPOMaIsiHAMHU, SIKi
CTaHOBIISITH COLlIAIbHE CePENOBUILE TX QYHKI[IOHYBaHHSI.
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VY cBoOIO yepry, aHalli3 HOPMAaTUBHO-TIPABOBOI 0a3M MOKa3ye, IO
CITiIYi OpPraHiB AOCYAOBOTO PO3CIilyBaHHS MOKH IO HE HaJILIEHi mo-
BHOB@)KEHHSIMH 3allydaTd Pi3HI KaTeropii rpoMajsH J0 HErjiacHoro
CHIBPOOITHHUIITBA, HAJIATOJKYBATH 3B’SA3KK 3 HETJIACHUM arapaToM, a
TOMY 110 (YHKIIIO MOKITaJeHO Ha ONEPaTHBHI MiIPO3ALTH YCTaHOB
BHUKOHAHHS MoKapaHb MiHicTepcTBa 0TIl Y KpaiHu.

Sk mokasye mpakTHKa JisUIbHOCTI ONepaTHBHHUX MiIpO3ALTIB yc-
TAaHOB BUKOHAHHS TMOKapaHb MiHicTepcTBa IOCTULIl YKpaiHu, s
BHKOHAHHS 3aBaaHb OP/] mpaiiBHUKM 1TUX TIAPO3UTIB MOTYKHO BH-
KOPUCTOBYIOTh THCTUTYT KOH(IAEHLIHHOrO CHiBpOOITHUITBA MUIS-
XOM 3aJTy4eHHSI OKPEMHX 3aCYKEHUX 0Ci0 JUis 3ar00iraHHs BUMHEH-
HIO HOBUX 3JI0YMHIB Y MICISIX 1T030aBIEHHS BOJII.

Pa3zom 3 THM caMe HEJOCKOHAJIICTh 3aKOHOJABUOT'0 BPEryJIIOBaH-
HS Ta opraHizaiii KOHQIACHIIMHOrO CHiBPOOITHUIITBA B yCTaHOBAX
BHUKOHAHHS MMOKapaHb MiHicTepcTBa IOCTUIIT YKpaiHHU € MPUYNHOIO
TOr0, IO 3aBJIAHHS ITIJIBUIICHHS OMEPATHBHOI MOiH()OPMOBAHOCTI Ta
e(eKTUBHOTO BUKOPUCTAHHSI HETJIACHOTO amapaTry B MPOLeci BHSB-
JICHHS1, PO3KPHTTS Ta 3aMo0iraHHs 3704WHaM, SIKi BAMHSIOTHCS B Mic-
LAX T030aBJICHHS BOJI, 3JIMCHEHHS KBaJIi(hikOBAaHOI ONEPATHBHOI
PO3po0KH OCi0, SIKi TOTYIOTBCS IO BUMHEHHS TaKUX 3JIOUWHIB, 3aJU-
[IAI0THCS] HEBUPILICHUMH.

OTxe, MOCWICHUH HTEepeC 10 KOH(IACHIIHHOTO CIiBPOOITHHIIT-
Ba B YCTaHOBaxX BHKOHaHHs MOKapaHb MiHicTepcTBa 1ocTULIl YKpai-
HU SIK MPaBOBOTO IHCTUTYTY 3 OOKY HayKOBIIIB i MPaKTHKiB BUMarae
KOMITJIEKCHOTO ITiAXO/Ty Ta HOBOI'O OCMHCJIEHHS y 3B’SI3KY MEPEX0I0M
no Minicrepera toctunii Yipainn y 2016 pomi (micns mikBigarii
JepxaBHOI MeHITeHI1apHOT cy)On YKpaiHu) HU3KH MOBHOBA)KEHb Y
cepi peamnizarii OP/I.

Ha cporoani icHye HU3Ka mpobJeM oprasizaiiii Ta JissTbHOCTI Ore-
paTHBHUX MiIPO3/IUTIB YCTAHOB BHKOHAHHS ITOKApaHb, SKi MPAKTHIHO
He MiJJaBaics HayKOBOMY aHallizy. Takuii cTaH HayKOBOTO 3a0e3Iie-
YeHHS 1 BIPOBADKEHHSI PO3POOOK Y MPAKTUUHY AiSUIBHICTD ONEpaThB-
HUX MIIPO3/IUTIB € HEJOCTATHIM 1 OTpe0y€e HOBOTO OCMUCIICHHS Ta Tie-
PEOLIIHKH TOCBIly MHHYJIOTO 3 YpaxyBaHHSIM CyYaCHHUX pealliil MisuTb-
HOCTI ONEPAaTUBHUX MiIPO3ALTIB, IO 1 JOBOAUTH aKTYyaJbHICTh IMiATO-
TOBKH LII€] CTaTTIL.
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AHani3 ocTaHHiX gocaimkens i myOaikaniii. Y pi3Hi poku mpo-
6nemamu OPJ] B3arani i KoH(iAEHIIITHOTO CIiBPOOITHUIITBA 30KpeMa
3aiiMaucs 1 MPOJIOBXKYIOTh 3aliMaTHCS TaKi BITYM3HSHI BYCHI, SIK:
K.B. AutonoB, O.M. bannypka, P.C. benkin, B.I. bapanenko,
LIL. barmaii, LI'. boratupwsos, ILJ. binenuyk, O.l. aniHCbKwHiA,
O.M. l'opmienko, C.I'. l'amouek, A.A. I'punenko, B.I TNanaras,
B.O. I'nymkoB, B.M. 'punuak, O.M. Ixyxa, E.O. dinopenko,
0.®. Jlomxenkos, I'.0. Jlymreiixo, C.1. Hikomok, JI.W. Hukugpopuyk,
O.1. Kozauenko, I.II. Kozauenko, M.O. Kucenro, C.B. O61anos,
C.M. Marsiituyk, C.M. Muponuyk, M.A. Iloropenskui,
Bb.I'. Po3oscekuii, B.JI. Optuncekuii, FO.FO. Opnos, B.I'. Camoiinos,
L.B. CepBenpkuii, I'.Il Cepemna, O.€.Cynmako, C.B. O0manos,
C.I. Xanumon, C.P. TarieB, B.O. Uepenanos, I.E. Yepkacos,
[.P. Iunakapenko, B.B. lllenapuk Ta iH.

Ha sxanp, B iX HOCHIDKEHHAX HEAOCTATHHO MPUIJICHO yBark KOH-
¢ineHiHOMY CIIIBpOOITHUITBY B KPUMiHAJIBHO-BUKOHABUOMY pOLIe-
ci, a came uepe3 MmpolecyalibHi Jii Bil0yBaeThCs peatizallis 3aIydeHHs
3aCyPKEHOT0 10 Takol poOoTH. 3 Orjsay Ha aKTyaJlbHICTh 3a3HaueHOl
npoOieMu, 11 HEeIOCTaTHIO PO3POOJICHICTh Y KPUMIHAIBHO-BUKOHABYIM
Ta OMEpaTHBHO-PO3IIYKOBIH HayIli MM TIOCTAaBHJIM Tepes, COOOI0 3aB-
JIaHHS TIPOBECTH MOrTHONIEHNH aHajli3 MUTaHb KOH(IIEHIIHHOTO CITiB-
POOITHHIITBA B KPUMiHAJILHO-BUKOHABUOMY TIPOLIECI.

MeTo10 €TaTTi € TEOPETUKO-NIPUKIIAIHE TIEPEOCMHUCIIEHHS CyJac-
HUX peatiil AiSUIBHOCTI ONEepaTHBHUX MiAPO3/iIIB yCTAaHOB BUKOHAH-
HSl TIOKapaHb MiHicTepcTBa IOCTULIT YKpaiHH MO0 BHUKOPHCTAHHS
HUMH KOH(]IIEHIIIHHOTO CIIiBPOOITHUIITBA B POOOTI 13 3aCy/IXKEHUMH.

Buxnan ocHoBHOro marepiany. I[IpoBeneHuii HaMu aHali3z 3aKo-
HOJIABYOI Ta BiJOMY0I HOPMATHBHO-TIPABOBOI 0a3u 3 MHUTaHb KOH(]iIe-
HI[IHHOTO CHIBPOOITHULITBA B KPUMIHAJIBHO-BUKOHABUOMY TMpOILIEC
yCTaHOB BUKOHaHHS NOKapaHb MiHicTepcTBa OCTHIII YKpaiHU MOKa-
3ye, mo 3 npuitHATTsIM y 2012 poni KpuminansHoro mnpoiecyaibHOTo
koxaekcy (nani — KIIK) Ykpainu ornepaTuBHI Mipo3/iJid YCTAHOB BH-
KOHaHHS MOKapaHb Ta CHITYUX 130JSTOPIB MPHUIWHUIN BUKOHYBATH
3BEpPHEHHS BiJ] OMEPaTUBHUX MiPO3/ALTiB OpraHiB BHYTPIIIHIX CHpaB
Ha MPOBEJICHHSI OMEPaTUBHUX PO3POOOK Ta HE HAJICHIAIOTH iHIIiaTH-
BHHX IOBIJIOMJICHb 32 pe3yJibTaTaMH OTPUMAHOI OIepaTHBHOI iH(OpP-
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Manii y 38’53Ky 3 THM, 110 Taka iHdopmamis y posyminai KIIK Ykpa-
THM BBa)KAETHCS TOBIIOMJICHHSM NP0 BYMHEHHSI 3I0YHHY.

A TOMy Tin 4ac BUSIBIICHHS O3HAaK 3JIOYMHY (BUMHEHHS 3JI0YHMHY)
Ha TEpUTOpPil yCTAHOB BHKOHAHHS IOKapaHb Ta CIIYUX 130JIATOPIB
oriepaTUBHHH MPAL[iBHUK ITOBUHEH HEraifHO MOBIIOMUTH TEPUTOpialib-
HU opraH noiinii no kanamny 102 npo BunHeHu# 3moumH. [licis do-
ro, BimnoBinHo 70 cr. 214 KIIK Ykpainu, ciiguuii, IpoKypop HeBix-
KJIagHO, ajle He Mi3Hime 24 ToauH IICIA MOJAaHHS 3asBH, IIOBIIOM-
JICHHSI TIPO KPUMiHaJIbHE MPAaBOMOPYIICHHS a00 MICIs CaMOCTIIHOTO
BHSIBJICHHSI HUM 3 OYyJIb-SIKOT'O JPKEpesia 00CTaBHH, 10 MOXYTh CBiJI-
YATH TPO BYMHEHHS KPUMIHAJHHOTO MPABOMOPYIIEHHSA, 30-
OOB’sI3aHWH BHECTH BINIMOBIJHI BIIOMOCTI 10 €IMHOrO PEECTPY J0-
CYZOBHX PO3CIiAyBaHb Ta PO3MOYATH PO3CIIiyBaHHSI.

Otpumasim 1o TenedoHy MOBiIOMIIEHHSI TPO BUMHEHE KPUMiHAaJIb-
HE TPaBOMOPYLIEHHS B YCTaHOBI BWKOHAHHS TOKapaHb, IHCIIEKTOP
YEeProBOi YaCTHHU HETAHO HAIPABJISIE HA MICIIE MTOJIiT YepTrOBY CJIiI4O0-
OIIEPATUBHY IPYITy Y IOBHOMY CKJIaJl JUIS MTEPEBIPKH (PAKTy BUMHEHHS
KPUMIHAJILHOTO TIPaBOMOpYLIEHHS. Y pa3i MiATBepHKEHHS OTPUMAaHO]
iH(opMaIlii BKMBAE 3aXOIB II0JI0 CBOEYACHOTO HAJ[AHHS BIAMOBIIHOI
iH(opMaIlii 10 oOpraHy JI0CyI0BOTO PO3CIIiAyBaHHS JIJIsl [IOYATKY JIOCY-
JIOBOT'O PO3CITiTyBaHHSI.

Bomnowac KIIK VYkpainu He mepenbaunB 3a00poHY 3ailydaTH
OllepaTUBHHUM TIpalliBHUKaM YCTaHOB BUKOHAHHS MOKapaHb 3acyllkKe-
HUX JI0 HETJIaCHOTO CIIBPOOITHHUIITBA, HAJIATOJXKYBATH 3B’S3KU 3 He-
TJIACHUM anapaToM, TOMY IO Taki Aii € ckiafoBorw yactuHowo OPJ]
OTlEpaTHUBHHUX MiIPO3ALTiB, BH3HaueHHX Yy CT.5 3akoHy YkpaiHu
«[Ipo onepaTUBHO-PO3IIYKOBY IisUTbHICTEY [1].

Came B 1[bOMY 3aKOHi 3aKOHOZAABEIb 3aKPIMMB HOpMH KOH(iIeH-
LIHHOTO CIIBPOOITHHUIITBI 3 TPOMaJITHAMU 3 METOIO 3arl00iraHHs, BUSB-
JICHHSI, TPUTIMHEHHS TIPaBOMOPYLIEHb, MOUIYKY 1 (ikcarii (pakTHIHHX
JaHUX TIPO TPOTHIIPABHI JisTHHS OKPEMHX OCi0 Ta TpyIl, BiJOBiIalb-
HICTh 3a siKi nependaueHa KpumiHaIbHUM KOfeKCOM YKpaiHH, B iHTe-
pecax KpUMIHAIBHOTO MPOBA/PKEHHS Ta JUIsl OTpUMaHHs iH(opMarii 3
METOI0 3a0e3reueHHs Oe3MeKn rPOMa/IsH, CYCIILUIbCTBA 1 IePIKaBH.

Kpim TOro, onepaTwBHI MiIpO3AiiM YCTAaHOB BHKOHaHHS TOKa-
paHb € OBHOIIHHUME cy0’ ektamu OP/] i X IisSUTbHICTB 3/1IHCHIOETh-
csl 3 METOI0: 3a0e3redeHHs 0e3MeKn 3acyDKEHUX, TIEPCOHaIy KOJIOHIH
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Ta HIIUX 0ci0; 3amo0iraHHd Ta BUSBIICHHS 3JI0YHMHIB, BUMHEHHX Y
KOJIOHISIX, & TaKOX MOPYIIEHb BCTAHOBIICHOTO MOPSJIKY BigOyBaHHS
MOKapaHHs; BUBYEHHS IPUYMH 1 YMOB, IO CIIPHUAIOTH BUMHEHHIO 3J10-
YHMHIB Ta IHIIMX MPAaBOMNOPYIIEHb; HaJlaHHS MPAaBOOXOPOHHHM Opra-
HaM, ski 3nificHiooTh OPJ] 200 kpuMiHaNIbHE MPOBAKEHHS, JOMO-
MOTH B PO3KPHTTI, 3ar00iraHHs 3JI0YMHIB [2].

3 Mmeroro BupimeHHs 3aBnanb OPJ] i B Tomy umcii KoH}ineHmii-
HOT'O CHIBpPOOITHUIITBA OMNEPATUBHUM IMiAPO3/iIaM YCTaHOB BHKO-
HaHHS MOKapaHb MiHicTepcTBa ocTHII YKpaiHU HalaHO MPaBoO MaTH
HErJTacHUX MpaliBHUKIB Ta BUKOPUCTOBYBATH HETJACHE CIiBPOOIT-
HUITBO.

BuByaroun nuTaHHS BUKOPHCTaHHA KOH(IAEHIIHHOTO CIiBpOOiT-
HUITBAa B YCTAHOBaX BHKOHAaHHS MOKapaHb, MU BCTAHOBWIIH, IO X
OIEPAaTHBHI MpaI[iBHUKK, OTPUMABIIM BHACTIJOK KOH(IiICHIIIIHOTO
CHIBPOOITHHUIITBA 13 3aCy/PKCHUMH KOMIPOMETYIOYI Marepiaiu Ha
IHIINX 3aCyIKEHUX, MEPEBaXHO BUKOPHUCTOBYIOTh HOrO 3 METOIO
MpoQiTaKTUKN BYMHEHHS 3aCyXKCHUMH HOBHUX 3JIOYHHIB Y MICIISX
1mo30aBiIeHHs BOJII.

[Ipu upoMy Taka MpakTHKa BIacTHUBA MEHITCHIIapHIN cucTeMi B
CHJTy 3aKpUTOCTI BUIPaBHUX KOJOHIM Ta CHiAYMX i30JSTOPIB, LIO
00yMoOBIIIOE HebaxxaHHs JOOPOBLIBHO HAZIABATH JIOIOMOTY OTEpaTHB-
HUM MiIPO3JiIaM, Y4 TO B CHITy KPUMiHAIBHOI CyOKYIBTYPH B YaCTH-
Hi 3a00pOHM CHIBIPAIli 3 aAMIHICTpAIli€r0, YU MTOOOIIOYUCH PO3IPABU
y pasi po3mm@pyBaHHs K HEMJIACHOTO JPKEperia TOIIO.

[lixaBor0O 3 TOYKM 30pY HAIIOr0 JOCHIDKEHHS € TIO3MIIis
B. @. Ycenka, Ha TyMKy SIKOTO OCHOBHUM MPUHIMIIOM IIiJ] 4ac 3aiy-
YeHHS! Ha KOMIIPOMETYIOUMX Matepianax € HasBHICTh ajJbTePHATHBH:
0co01 HagaeThCst BUOIp 1 BOHA BIpaBi BUPIINTH, SIK Tl I BUNHUTH
[3, c. 123]. Ane came JOOPOBITBHICT 3aCy/PKEHOTO Ha KOH(1ACHITiH-
HE CIIBPOOITHUITBO 3 ONMEPaTUBHUMH MpPalliBHUKAMH € HalCKIaIHi-
IIOKO TIPOOJIEMONO 1 TTOB’si3aHa BOHA 3 THM, I110:

- mo-Tiepie, 0 KOH(IACHIIHHOTO CHiBPOOITHUIITBA 3ay4a€ThCs
oco0a, SKa BUMHHIIA 3JI0YNH;

- To-JIpyre, Taka ocoda MOCTIHHO TepedyBae B CEPENOBUIII 3aCy-
JDKEHHX;

- MO-TPETE, HACKUIBKM TICHXOJOTIYHO BOHA TOTOBA JI0 TaKOIrO
CIIBpOOITHUIITBA;
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- Mo-4eTBepTe, sika (hopMa 3aTy4eHHs 3aCy/DKCHOro J10 KOHiIe-
HI[IITHOTO CHiBPOOITHUIITBA.

Ha xainb, onepaTHBHI NpaliBHUKY 1yTh Ha 3aTy4eHHsI 3acy/xKe-
HOT'O JIO TaKOIr'0 CIIiBPOOITHHUIITBA Y€pe3 KOMIIPOMETYIOUl MaTepiaiu
a0o0 3a MEBHY BHHAropomy. Alle Ie MOXe CTaTH MPEeIMEeToM Mopy-
IICHHS PEeXUMY 3aKOHHOCTI B I[bOMY IIpoIlleci, a came 1. 1, 6, 13
9.1 c1.8 Ta 4.2 ct. 11 3akony VYkpainu «IIpo omnepaTuBHO-
PO3IIYKOBY JISUTbHICTH.

Kpim TOro, taka pobora mnepembauae HEOOXIAHICTH BOJIOIIHHS
OTlepaTUBHHUM MPaliBHUKOM YCTaHOB BUKOHAHHS MOKapaHb crienudi-
YHUMH BMIiHHSAMH Ta HaBHYKaMH, 3aTpaTH 3HAUYHHX OOCATIB 4acy Ta
3ycuib, JOTPUMaHHS BUMOI KOHCIIipailii, 3a0e3neueHHs Oe3rneKn 3a-
3Ha4YeHHX 0cib Tomro [4, c. 69].

TakuMm 4MHOM, IHCTHTYT BHKOPHUCTAHHS KOH(IIEHIIHHOTO CIiB-
pOOITHUIITBA B yCTaHOBaxX BUKOHAHHs MokapaHb MiHiCTepcTBa IOC-
TULil YKpaiHu crpusie Ha KOHQIACHIIHIH OCHOBI BUKOPHCTOBYBATH
OTlepaTUBHUMH Tpal[iBHUKAMHU IIMX YCTaHOB areHTYpHOTO METOAY, B
OCHOBI sikoro 1 3akmazeHo 3mict sik OPJl, tak 1 kpuMiHaIbHO-
BHKOHABUOT'O TPOLIECY IIOJI0 BUSBICHHS, PO3KPUTTS Ta 3amo0iraHHs
BUMHEHHIO Y MICISIX T1030aBJICHHS BOJIi HOBOT'O 3JIOUHHY.

Cawme neit meroq, 3a nepekonannsm C.I. Xanmumona, monsrae B
OesnocepeqHbOMY (DYHKIIOHYBaHHI Pi3HUX KaTeropiii KOH(DiIeHTiB y
KpUMiHaJIbHOMY cepenoBuili. Lle 00yMOBIEHO 3aMKHYTICTIO TakKoro
cepenoBHIla, OMOKYBaHHSIM HUM KaHANIB BUTOKY iH(opmamii mpo
3JI0YMHHY JiSIbHICTB, CyBOPOIO BHYTPIIIHBOTPYTIOBOIO TUCIUTUTIHOO
Ta KOHCITIPAIIEIO /il 3JIOYMHIIIB.

TakuM YMHOM, OCHOBHE 3aBJaHHS KOH(QIACHIIHHOIO CHiBPOOIT-
HUITBA B YCTAaHOBaX BUKOHAHHS MOKapaHb MOBUHHO OYyTH CIIPSIMOBa-
He Ha BUSBJIEHHS 0Ci0, CXMIIBHUX JI0 MOPYUIEHb PEXUMY BiOyBaHHS
MOKapaHb Ta BUNHEHHIO 3TOUMHIB, TOCTAHOBKY TaKMX 3aCYyKEHHX Ha
OlepaTUBHO-MPOPUIAKTHYHI OO0JIIKM Ta 3a0e3MeueHHs MOCTIHHOrO
IJIACHOTO 1 HEIJIACHOTO KOHTPOJIFO 3a MOBEAIHKOI ITiI00IKOBOTrO
€JIEMEHTY 3 METOIO 3a100iraHHsl BYUMHEHHIO 3JI0YMHIB Ta 1HIIHMX Mpa-
BOIOPYIIICHb.

BukopuCTOBYIOYH MOXIJIMBOCTI KOH(IAEHIIHHOTO CHIBPOOITHHULI-
TBa B yCTaHOBaX BUKOHAHHs MOKapaHb, ONMEpaTHUBHI MiAPO3AiIN 3a-
0e3IevyroTh HaJeXKHI OepaTUBHI O3, HaJiHE TEPEKPUTTS sIKiC-
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HUM HETJIACHHM amnapaToM YCiX 00’€KTIB ONepaTHBHOTO OOCIYrOBY-
BaHHSI, IO JI03BOJISIE B MOy THBOMY:

— BUKJIIOYMTH BHIAJKH 3HAXO/PKEHHS JIiZEpiB HEraTUBHOI CHpsi-
MOBAHOCTI B OJHUX BiJUIUICHHSIX COI[IAJIbHO-TICUXOJIOTIUHOI CITYKOu
a00 KaMepax 3 IHIIMMH 3aCyHKCHUMH;

— 3a0e3MeUNTH 130JIAI1II0 Ha 3aKOHHUX IiJICTaBax JiepiB HeraTu-
BHOI CIIPSMOBAHOCTI B JUCHHILIIHAPHI 130JI9TOPH, JTUTBHHUII TOCHIIE-
HOTO0 KOHTPOIIO, Kapiepu. [Ipu 11boMy HaiOUIBII aBTOPUTETHUX JTi-
JiepiB HETaTHBHOI CIIPSIMOBAHOCTI AOLIBHO YTPUMYBATH B KaMepax 3
BiJICOCITOCTEPEKEHHSIM 1 MaKCHMMAJIbHO 130JIbOBaHMX a00 B3araji Bi-
JOKpEMJIEHUX BiJl OCHOBHOT MacH KaMepax;

— MaKCUMAJIBHO TIITPUMYBATH MOJIMBI CYIIEPEYKH B CEPEOBHUIII
3aCy/DKEHMX HEraTHBHOI CIPSAMOBAaHOCTi, HamaraTHCS CTBOPIOBATH
BUJIMMICTh MIATPUMKU OJHIET 31 CTOPIH CHOPY 3 METOK TOJAJIBIIIOTO
3BHHYBAUCHHS OO THIIIOK CTOPOHOIO y CHIBIMpaIli 3 aJMiHICTpaIli€ro
YCTaHOBH;

— MiJ yac OTPUMAaHHS JOCTOBIPHOI ornepaTHBHOI iH(popMalii mpo
BUMHEHHS 3aCy/PKEHHMMH MacOBUX MPOTUIIPABHUX [Iill AOULIBHO Orle-
PaTHBHUM TiIpO3/iJaM MPOBOJUTH ONEPaTUBHO-PO3IIYKOBI 3aX0/U B
paMKax onepaTHBHO-PO3IIYKOBUX CITPAB.

VYpaxoBytoun HasBHI 3700yTKM BITYM3HSHOI OIEpaTHBHO-
PO3ILIYKOBOI Ta KpUMiHAIbHO-BUKOHABYOI HAYKH, PO3BUBAIOYN TaKUM
YMHOM IPOMO3UILil MPOBIAHUX YYEHUX-TIEHITCHI[IapUCTIB Ta OPJHC-
TiB, pononyemo cT. 104 KpuminaibHO-BUKOHABUOTO KOJEKCY YKpa-
{HU JIOTIOBHUTH YaCTUHOIO TAKOTO 3MICTY:

«Kongioenm 6 ycmanosax GUKOHAHHSA NOKAPAHL — Ye 3aCy0diceHa
ocoba, sika Ha 3acadax 00OPOBIILHOCMI MA KOHCNIPAMUBHOCTIE 34JL)-
YAEMBbCST ONEPATNUGHUM NPAYIBHUKOM 3 MEMOI0 OMPUMAHHS THPOp-
Mayii, Wo 8UKOPUCTNOBYEMBCS 0151 BUPTULEHHS 3A80AHbL KPUMIHATLHO-
BUKOHABYUO20 NPOYECYH.

BucHoBku. Bukianeni B Mexax 11i€l myOutikaiii okpemi mpoosie-
MU BHKOPUCTaHHS KOH(iIEHIIHHOr0 CiBpOOITHUITBA MiJ Yac 3aro-
OiraHHs BUMHEHHIO HOBUX 3JIOUYMHIB Y MICISIX 1M030aBJICHHS BOJIi Jia-
0T  MOXIIUBICTh TI0-HOBOMY TIOJMBHUTHCH Ha HOPMaTHBHI
MOJIOKEHHS 3a3HAYEHOT0 1HCTHTYTY, @ TAKOXK CPOPMYIIOBATH HU3KY
HAYKOBO-TIPAKTHYHUX PEKOMEHJIAIi 11010 BJOCKOHAIEHHS YHHHOTO
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KpUMiHaJIbHO-BUKOHABUYOTO, OIEPaTHBHO-PO3IIYKOBOIO 3aKOHOZAB-
CTBa, BiIOMYMX HOPMATHBHO-ITPABOBUX aKTiB.
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Tahiev S., Mykhailyk D.

ROLE OF CONFIDENTIAL COOPERATION OF CRIME
PREVENTION IN PENITENTIARY INSTITUTIONS

The role of confidential cooperation in peitentiary institutions of the Ministry of
Justice of Ukraine is disclosed in the article in order to prevent new crimes by
convicts. The accent is made on the fact that today there are a number of problems of
organization and activities of operational units of penitentiary institutions, which are
practically not subject to scientific analysis. This state of scientific support and
developments implementation in the practical activities of operational units is
insufficient and requires a new reflection and reassessment of the past experience,
considering current realities of operational units.

In order to solve the tasks of operational and investagtive activities including
confidential cooperation, operational units of penitentiary institutions of the Ministry
of Justice of Ukraine have the right to have non-public employees and use non-public
cooperation.

Studying the issue of use of confidential cooperation in penitentiary institutions,
it was found that their operatives, having received confidential cooperation with
convicts and compromising the materials on other convicts, mainly used it for the
purpose of preventing of committing new crimes by convicts in places of
imprisonment.

At the same time, such practice is peculiar to the penitentiary system because of
the closed correctional colonies and detention facilities, which causes the
unwillingness to voluntarily assist the operative units, whether due to the criminal
subculture in the part of the ban on cooperation with the administration, or due to
fear of reprisal in case of decryption as an unspoken source.
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A number of scientific and practical recommendations have been formulated to
improve current criminal-executive, operational and investigative legislation,
institutional normative legal acts.

Key words: confidential cooperation, penitentiary institution, prevention,
convicted, crime.
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KaHAuJaT IOpUJUIHUX HAYK,
Ha4daJIbHUK Ka(l)e[[pl/l TaKTI/IKO-CHeHiaHLHO.I. HiI[l"OTOBKI/I,
Axazemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0m, M. UepHiri, YkpaiHa;
Cuirko M. €.,
cnyxad 361-0f HaBUanbHOI Ipymy,
Axanemis [lep>kaBHOI NeHiTeHIIapHOT cyx0m, M. UepHiriB, Ykpaina
EJEMEHTU PEXXUMY BUKOHAHHSI TA BIIBYBAHHSA
MNOKAPAHD SIK CKJIAJIOBI BABE3INEYEHHS BE3IIEKU
SACYJA/KEHUX TA IEPCOHAJIY YCTAHOB BUKOHAHHSA
MNOKAPAHb
Y cmammi pozensnymo enemenmu pesicumy 6uKOHAHHSA ma 8i00Y8AHHS NOKA-
PAHHA AK CKAA0061 be3nexu 6 ycmaHoeax 6UKOHAHHS NOKAPAHb. Haoano eusnauenns
iz3onayii 3acyoocenux. Iliokpecneno 3nauenns po30iNbHO20 MPUMAHHS PIZHUX Kame-
eopiil 3acyoicenux. Busnaueno memy ma 3a80anus Haenady 3a 3acyodiceHumu. Buok-
PEMIEHO OCHOBHI HeOONIKU, SKI HecAMUBHO NO3HAYAIMbCS HA 3a0e3neueHHi Oe3neku
3ACYO0NHCEHUX MA NEPCOHATY.
Knrwuosi cnosa: 6esnexa, 3acyooiceruil, YCmano8a SUKOHAHHS NOKAPAHb, pe-
ACUM, I30/1bOBAHE MpPUMAHHA, HaZJlﬂ(), NEPCOHAl yCmaHo6 6UKOHARHS NOKAPAHb.
[ocTranoBka mpoOaemu. PexuM sSK KOMIDIGKCHA COLIaIbHO-
MpaBoBa KaTeropis Ta MPaBOBHH IHCTUTYT € BUPA3HUKOM CYTTEBOCTI
KPUMIHAJILHOTO TOKApaHHs, BU3HAYAE TTOPSOK Ta YMOBU HOTO BinOy-
BaHHSI, SIK€ JIO ChOTOJ[HI 3aJIMIIAETHCS OJTHUM 3 TOJIOBHUX Ta e(DEKTUB-
HUX 3ac00iB OOpOTHOM i3 BUMHEHHSM TSHKKHX Ta OCOOJHMBO TSDKKHX
3JIOYMHIB, TCHITCHI[IAPHOIO Ta IOCTIICHITCHIIIAPHOK 3JIOUHMHHICTIO.
Came ocTaHHI BUIM 3JIOYMHHOCTI 3HAXOJSATh CBOE PO3IOBCHOIKEHHS
OCTaHHIM 4yacoM B YkpaiHi. Jlocmipkyroun NMeHiTeHIiapHy 3J04HH-
HICTb, CJIiJI 3a3HAYMTH, IO JIMIIIE 32 OCTAHHIN PIK KUIBKICTh BUMHEHUX
3JI0YMHIB Y BUIPABHUX KOJOHisAX a0o MiJ Yac BUKOHaHHS Ta BinOy-
BaHHA MMOKapaHHSA y BHJI MO30aBIECHHS BOJIi 3HaYHO 3pocnia i Halyma
3arpo3MBO HEOE3MeUHNX BUSBIB, IO MPOSIBISTHCS Y Hamal 3acyhKe-
HUX Ha MPaliBHUKIB PAaBOOXOPOHHHUX OpraHiB, sIKi HAMArarThca abo
3MYIIIYBaTH X BAKOHYBATH BUMOTY PE&KUMY BUKOHAHHS Ta BiJIOyBaHHS
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MoKapaHHsl, a00 MPUIMHUTH CBOI MpoTunpasHi aii. Came ToMy gocii-
JDKEHHSI TaKOro 1HCTUTYTY KPUMiHAJbHO-BUKOHABUOTO TpaBa, SIK pe-
KMM BHKOHaHHS Ta BifOyBaHHS MOKapaHHs, € JIOBOJi aKTyalbHUM Ha
CY4aCHOMY €Talli pO3BUTKY KPUMIHAIBHO-BUKOHABYUOI CHCTEMH.

AHani3 ocTaHHix gocaimxens i myomikauiii. TeopernuHoro Oa-
3010 JOCTIHDKEHHS 3a3HaYE€HOI MPOOIEeMH CTaJli Tpalll BITYM3HSHHUX Ta
3apyObKHUX (axiBLiB 3 KPHUMiHAJIBHO-BUKOHABUOTO MMpaBa, KPUMIHO-
Jiorii, KpuMiHaJgbHOTO TpaBa, 30kpema: 0. M. AnronsHa, O. M. ban-
nypku, 1. I'. boratupsoa, €. M. boxtona, 1.B. bognapa B. B. Bacue-
Buya, A. JI. [nmoroukina, O. M. I'ymina, O. L. I'ypora, C. I. JlemeHnThe-
Ba, C.®. Jlenncona, T. A. JleHncoBoi, P. A. [I)xancapaeBoi,
O. M. [Ixyxu, A. L Jlonrosoi, B. M. lpromina, B. A. €neonckkoro,
B. I1. Emenpsnaona, A. I1. 3akamoka, A. @. 3emncekoro, O. I'. Konba,
I. M. Konoryna, O. M. Kocrenka, B.M. Kyna, C. fl. JIeOenena,
O. M. Jlutaka, O. M. JlutBuHoBa, B. B. JIyHeeBa, O. A. MapTuHeHka,
M. II. MenenTneBa, B. O. MepkynoBoi, I'. M. MiHBKOBCBHKOTO,
A. L. OnekcieBa, M. C. I[TysuproBa, I'. O.Panora, O. Il CeBepona,
B. I1. CeBactbsiHOBa, 1. C. Cepreesa, O. O. Turapenka, B. M. TpyOHu-
KOBa, C. 5. dapentoka, C.B. Laproka, 10. B. llunkapnoga,
I. C. SIxoBenp Ta iH.

®opmyawBaHaa MeTH. BojHouac nmpoOieMaTrka, 110 BU3HAYH-
Jla TIPEIMET JOCTI/PKEHHS, TIOKH IO JIOCTIPKeHA HEJIOCTaTHIM YH-
HOM. Y OUIBIIOCTI CydyacHMX HAayKOBHX Tpallb CKIQJ0BI pEKUMY HE
JOCITIDKYIOThCS K CKIIQJHHMI Ta OaraTOrpaHHMI MEXaHi3M, OJHa 3
TOJIOBHHX YMOB SIKOTO € 3J1arojkeHe (yHKIIOHYBaHHsI BCIX HOTO
elieMEeHTIB. SIKIO X0Y OJ[HA 31 CKJIAJIOBHX EIIEMCHTIB PEXUMY BHUKO-
HaHHS Ta BiAOYBaHHS MOKapaHHS y BUAI 1M030aBJIEHHS BOJI MPAaIIOE
HEHaJIOKHUM YMHOM, II€ YacTO MPHU3BOJUTH J0 pyHHYBaHHS BCIX 3a-
MOODKHMX 3aXOJIiB, AKi 3aCTOCOBYIOTHCS 3@ JOMOMOIOI0 IHIIMX HOTO
CIIEMEHTIB, CaMe€ TOMY KOMIUIEKCHE JIOCII/PKCHHS BCIX CJIEMEHTIB
PEXUMY BUKOHAHHS Ta BiIOYBaHHs MOKapaHHs y TiCHiM ix B3aemomii
MOX€E CTaTH MIATPYHTSAM epeKTHBHOI OOpOTHOH 3 MEHITEHI[IapHUM Ta
MOCTIEHITCHLIAPHUM PELHTUBOM.

Buknan ocnoBHoro marepiany. [Ipo6iema pexxumy BUKOHAaHHS
1 BifOyBaHHS MOKapaHHs y BUJII 1030aBJICHHSI BOJII, HE3BAXKAIOYH HA il
3HAUYIIICTh 1 aKTyaJIbHICTh, € 1€ HEJIOCTATHBO TEOPETUYHO PO3POO-
JICHOIO B HayIli KpUMIHALHO-BUKOHABYOTO TpaBa. [licis mpuiHATTS
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HoBoro KpuminansHo-BukoHaB4oro konaexcy (KBK) Ykpainu pexum
SIK TICHTPaJIbHUN, OCHOBHUI 3aci0 BHIIpaBJICHHS 1 pecoriaizaiii 3a-
CYIKEHHX OyJl0 pO3IIIIHYTO, B OCHOBHOMY, B HayKOBO-TIPAKTHYHHX
KOMEHTapsX Ta MiipydHuKax. ToMy 06arato OCHOBHUX IHUTaHb PEXKH-
My BUKOHAHHS 1 BiIOyBaHHS MOKapaHHs y BHJI M030aBJIECHHs BOII
3aJIMIIAI0THCS HEBUPILICHUMH.

[eprn 3a Bce citij] 3a3HAYMTH, 1110 B HAYI[l KPUMIiHAJILHO-BUKOHAB-
4Oro 1paBa BIACYTHIM €IMHUM MiIXiA 10 MOHATTS PEXUMY BUKOHAHHS
Ta BinOyBaHHs mokapanHs. KuiBchka, XapkiBchka, Ojecbka MIKOJIU
BUCIIOBJIIOIOTH TUIBKA CBOIO TOUKY 30py Ha IOHSTTS PEKHUMY BHKO-
HaHHS Ta BiAOyBaHHs NIOKapaHb, a 1 Ha ioro ckiagoBi. [IposiBmm gocC-
JIJDKEHHS TTOTJISIIB TPEJICTABHUKIB 3a3HAUCHHUX BUINE HAYKOBHX IIIKLJI,
MU 3pOOHJIM BUCHOBOK, 1110 CBOJIFOLIIIHI 3MiHH, SIKi BiZIOyBaJIMCSI B CUC-
TeMi Micilb HecBOOOIM B YKpaiHi Ta rajly3eBOMY 3aKOHOJABCTBI, JI0-
3BOJISIIOTH 3a3HAYMTH, 110 BU3HAYEHHS PEKMMY BUKOHAHHS Ta BinOy-
BaHHS TOKapaHb, sike mpomucaHo B 4.1 cr. 102 KBK Vkpainu, €
HaWOUTBII BAAIAM, X0U i OTpeOy€e MEBHHUX JIOTIOBHEHb Ta KOHKPETH-
3amiii. PekuM y BUNPaBHUX 1 BUXOBHUX KOJIOHISIX — 1€ BCTAHOBJICHHI
3aKOHOM Ta HIIMMH HOPMAaTHBHO-TIPABOBUMHU aKTAMU TIOPSJOK BUKO-
HaHHS 1 BiAOYBaHHs [MOKapaHH, SIKUK 3a0e3medye 30710 3acyhKe-
HUX; MOCTIMHUNA HAarJsyl 3a HUMH, BUKOHAHHS TMOKJIAJCHUX HAa HHUX
000B’3KiB; peasi3amilo IXHIX IpaB i 3aKOHHUX IHTEpeciB; Oe3meKy 3a-
CY/I’KEHUX 1 MepcoHally; pO3JiIbHEe TPUMaHHS Pi3HUX KaTeropid 3acy-
JDKEHUX; Pi3HI YMOBH TPUMaHHS 3aCyIDKEHHX 3aJISKHO Bijl BUAY KOJIO-
Hil; 3MiHy yMOB TpuMaHHs 3acymxkeHux. Cimix 3a3Haunty, mo KBK
VYxpainu OyB npuitasatuii 11.07.2003, a HaOpas unHHOCTI Y 2004 poi,
ane i 10 cporoHi He BHOCcHiMCS 3MiHU 110 4. 1 c1. 102 KBK Ykpainu.
Lle mOHATTS HaJae HAM IEBHE PO3’SICHEHHS PEXUMY, ajie Ma€ JOCHUTh
BaroMi CKJIaJIOBI, SIKi TEX IMOTPEOYIOTh MOsSCHEHHS [1].

[epmmM i3 HaliBaxIMBIIMX (QaKTOpPIB 3a0€3MEUEHHST PEKUMY
BiOyBaHHS MOKapaHHs Y BUIPaBHHUX 1 BUXOBHUX KOJIOHIHN € «i301s-
IS 3aCYIKEHUX).

[ToHATTS 130714111 HE TIIYMA4UThCS Hi B 3aKOHI, Hi B IMiJI3aKOHHUX
aKTax.

[Tig cioBoM i30Js1is CJTiJT PO3YMITH, IO 1€ M030aBICHHS (i3n4-
HOi cBOOOIIM HIISXOM MOMIIIEHHS 3aCyDKEHUX Y Micllsl TT030aBIICHHS
BOJIi (BUIIPaBHI UM BUXOBHI KOJIOHIT) Ha CTPOK, YCTaHOBJIEHHH BUPO-
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KOM Cyay, 1o Tniepeadavae nepe0yBaHHS Ha TEPUTOPIi, IO OXOPOHS-
€ThCSI, OOMEXKEHHSI 3aCy/DKCHUX Y CBOOO/II BUOOPY COIIaIbHOTO CITiJI-
KyBaHHS Ta IXHIiX COLiaJIbHO KOPUCHHX 3B’SI3KiB 3 0CO0aMHU, SIKi Tiepe-
OyBaroTb Ha BOJi, NpaBa BUIFHOTO IIEPECYBaHHSA, BUOOPY MiCIs
MPOXUBAHHS, XapaKTepy ¥ POAY 3aHATH 3a CBOIM PO3CYIIOM; PO3/IiJIb-
HE TPUMAaHHS PI3HUX KaTeropiil 3acy/KeHUX, MOPSAAOK iX CILIKY-
BaHHS B MeXaxX OJHI€T KOJMOHIi. 3aKoHOJAaBEIb BUOKPEMITIOE MICIIS
mo30aBeHHsT BOJI Ta BHAUISE Takli BHAM KPHUMIHAJILHO-BUKOHABYI
YCTAHOBHM BIIKPUTOrO THITY (BHUIIPaBHI IIEHTPHU) 1 KPUMIHAJIBHO-
BHKOHABY1 YCTAHOBU 3aKPUTOI0 THUIY (BUIIPaBHI KOJIOHII Ta BUXOBHI
KOJIOHIT). Y CBOIO uepry BHIIPaBHI KOJIOHII MOMUISIOTECS Ha KOJOHIT
MIHIMaJIBHOTO, CEPEAHBOI0 I MaKCHMMAaJILHOTO PiBHIB O€3MEKH, a BU-
MpaBHi KOJIOHIT MiHIMQJILHOTO PiBHS OE3MEKH MOAUISIOTHCS Ha KOJO-
Hii MiHIMQJILHOT'O PIBHS OE3MEKU 3 MOJIETIICHUMH YMOBaMU TPUMAHHS
1 KOJOHIT MIHIMAJIEHOIO PIBHS O€3MeKH 13 3araJlbHUMH YMOBAMH TPH-
MaHHsI. Y KOJIOHISIX CEpEHbOr0 PIBHS OE3MEKH MOXKYTh CTBOPIOBATHCS
CEKTOPU MaKCHMAJILHOT'O PiBHs O€3IEKH Jyis Bij0OyBaHHS MOKapaHHS
YOJIOBIKaMH, 3aCyKEHHMHU 10 JOBIYHOI'O MO30ABIIEHHS BOJI, a Y BHU-
MPaBHUX KOJIOHISIX MIHIMAJIBHOTO PiBHS OE3MEKH 13 3aralilLHUMH YMO-
BaMH TPHUMaHHS MOXYTh CTBOPIOBATHUCS CEKTOPU CEPEAHBOIO PIBHS
Oe3rexu Jyis BiIOYBaHHS ITOKapaHHsI JKIHKaMH, 3aCyDKCHUMH JI0 JIOBi-
YHOT'O 1030aBJICHHS BOJI.

CryniHb 130551111 BUBHAYAETHCS CTYIIEHEM HeOe3MeKd BUNMHEHOTO
3JI0YMHY 1 TTOBEIHKOIO 3aCY/PKEHOT0, B SKii rependadeHe JOCsIraHHs
HAMOLIBIIOr0 CTYMEHsl Y BUMPAaBHUX KOJIOHISIX MaKCUMAaJIbHOTO PiBHS
Oe3sreky, a HAWMEHIIOro — Y BUIIPaBHUX KOJIOHISIX MiHIMalbHOTO piB-
Hsi Oe3MeKH 3 MOJICTIICHUMHE YMOBaMHU TPUMaHHS. MU BBaXKaeMo, 110
3aCTOCOBYIOUU TEPMIH «I30JISIIisS 3aCy/DKCHUX», HEOOX1IHO BBaXKaTH
HE TUIBKH X MOMIIIEHHS B YCTAHOBH BUKOHAHHS TIOKapaHHS PI3HOrO
piBHS Oe3mekH, aie i po3AiIbHE TPUMaHHS PI3HUX KaTeropiil 3acy-
JDKEHUX, TOMY IO BHMOra i30Jsiii Mae Ha MeETi, 1100 YOJIOBIKIiB
YTPUMYBAJIUCS OKPEMO BiJl *KIHOK; HEMOBHOJIITHIX — OKPEMO Bij J0-
pociuX 1 11e He HaJla€e iM COolialIbHOrO BUOOPY CIIIKYBaHHS Ta 1HIINX
colliajJbHUX OJiar, sKi HaJarThcs JroauHi. CIiJi BBaXaTH, IO PO3-
JIbHE TPUMaHHS Biirpa€e BEJIMKE 3HAYCHHS 11010 BUIIPABIICHHS 3a-
CY/UKCHUX, aJKE CTBOPIOE KOHKPETHI BUMOTH JUISl 3aCy/DKCHOTO abo
KaTeropii 3acy/PKEHHX, OAHOPiAHOI rpymu Ta mependadae 3abesme-
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YeHHS! KOMIUIEKCHOTO MigX0/ay LIOAO0 BHUKOHAHHS MOKAapaHHS, CTBO-
PIOE CIPUSATINBI YMOBH ISl IPALliBHUKIB BiJJIUTIB YCTAHOB BUKOHAH-
Hs TIOKapaHb ISl pe3yIbTaTHBHOI B3a€MOJIi1 y 3a0e3medeHH1 3aX0/iB
BHUXOBHOT'O BITUBY Ha 3aCy/UKCHHX.

3aJIeKHO BiJI MOBEMIHKK 3aCyPKEHUX 3aKOHOJABEIlb Mepe/10aunuB
PEXUM yTPUMaHHS 3aCy/UKEHHX Y CTPYKTYPHHUX AUTHHHUISAX YCTaHOB,
3aJISKHO Bijl BUJIY TIOKapaHHs 1 piBHS OC3MEKH I AUIbHUI. Y BHXOB-
HUX Ta BUIPABHHUX KOJIOHISIX CTBOPIOIOTHCS TaKi CTPYKTYpHI JiTbHU-
Ii: KapaHTHUHY, JIaTHOCTUKH Ta PO3MOALTY, pecomiaiizalii, mocue-
HOTO0 KOHTPOJIIO, COIiaJIbHOI ajamnTallii, couianbHoi peadimiTarii. Lli
JUTBHHII TPUTaMaHH] yCTaHOBaM 3aKPUTOTO THUITY 3 PI3HUMH PiBHSMH
Oesmeku. Y CBOK Yepry CIij| 3a3HAYMTH, IO JAUTBHUIA MTOCUICHOTO
KOHTPOJIO, sIKa MOBHHHA BiAIrpaBaTH POJb 130JALii MEBHUX KaTero-
piif 3acy/[UKeHUX Bij 3aranbHOi MacH, 3 npuiHATTIM y 2003 p. KBK
VYkpainu Taky ponb BigirpaBasia. Tak y JAUTbHUII OCUJICHOTO KOHT-
POJIO YTPUMYBAIKCh 3aCYKEHI, K1 i yac nmepedyBaHHS B JAUTbHU-
i KapaHTWUHY, JIarHOCTUKY 1 PO3MOJLUTY BUSBUIM BHCOKHH CTYIMiHB
COIIAJIbHO-TICAroriYHOl 3aHEeN0aHOCTI Ta TOTAT JIO TMPOJOBXKCHHS
MPOTUTIPaBHOI TOBEIHKH, a TAKOXK 3aCy/KeHi, sIKi He BHUSIBUJIN TOTOB-
HOCTI JI0 CaMOKEPOBAHOI, COIIaJIbHO-IIPABOMIPHOT MOBEIIHKKA Ta Tie-
peBelieHi 3 IHIINX JUIbHUID Y MOpsAAKY, BctanoBieHomy KBK Ykpai-
HU [2, c. 46]. Hatomicth choroani ct. 95 KBK Ykpainu nepenbauae,
10 y AUIBHHUII MOCHUIEHOTO KOHTPOIIO TPUMAIOTHCS 3aCy/KEHi, SKi
CHCTEMaTH4HO (Z1Ba Ta Oiblue pa3iB) BUMHSIOTH 3JiCHI MOPYUICHHS
YCTaHOBJICHOT'O TOPAAKY BinOyBaHHA TOKapaHHS, IO 3arpOXKyIOTh
Oesrelri nepcoHaty, 3acyKeHux aobo iHmux ocid [1].

Mu BBaxkaeMo, 110 TaKi 3MIHM HIBEJIIOBAJIM CaMy CYTHICTb, a OyJa
MOKJIAJICHA ITiJ] Yac CTBOPEHHS JUILHUIIL MOCHJICHOro KoHTpoyo. Lli
JIUTBHUII TIOBMHHI OYTH MICIIEM yTpUMaHHS TPYH 3acyIDKEHHX 130J1b0-
BaHO OJIHA BiJl OJJHOI 3 METOI0 HEAOMYIIEHHS HEraTHBHOI'O BIUIMBY Ta
yOe3MeunuTH OJHUX 3aCy/KCHUX Bin iHIIMX. HaToMicTh ChOroO/HI Tam
YTPUMYIOTBCS 3JTICHI MOPYIIHUKHA PEKUMY TPUMAaHHS, X04a IJIs IIbOTO
€ TaKuil 3aXiJ AUCHUIUTIHAPHOTO CTATHEHHS SIK yTPUMAaHHS B MPUMi-
HIEHHSIX KaMEPHOT'O THITY.

[3oms11iss 3acy/pPKEHUX MOXE OyTH IMOCHJICHAa YU 3MEHIICHA Y
3B’S13KY 3 TIEPEBECHHAM 3acyKeHuX, mo nepeadadeno cr. 101 KBK
VYkpainu. 3a0e3neueHHs i30J1ii 3aCy/PKEHUX BiOYBa€eThCsA 3a JI0-
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MOMOI'0I0 pOOOTH MpAIiBHUKIB YCTAaHOB BUKOHAHHS TOKapaHb, SKi
3IACHIOIOTh HATJIS 3@ 3aCY/DKCHUMU JIJIS MiATPUMAHHS TPaBOIOpS-
JIKYy B YCTAaHOBaX BUKOHAHHS ITOKaPaHb.

Hpyrum ¢akTopom 3a0e3MeYeHHs] JOTPUMaHHS BUMOT PEKUMY €
MOCTIMHUI HArIsI 32 HUMK. BapTo 3a3HaYMTH, 110 BiJOMYHUM HOPMO-
TBOPEHHSM CTBOPEHO BIIIOBIJHY 1HCTPYKIIIFO 3 OpraHi3allii Harsay 3a
3aCy/DKCHUMM 3 METOK BHU3HAYCHHS MOPSIKY T4 YMOB BUKOHAHHS Ta
BiOyBaHHS MOKapaHHS Yy BHI OOMEKEHHS BOJII, MOJAIBIIONO ITOJIII-
IICHHST YMOB TPHMaHHS 3aCy/PKEHHX, 3a0€3IeUCHHS HAJIOKHOrO Ipa-
BOMOPSJIKY B KPUMIHATbHO-BUKOHABYMX YCTAHOBAX, aJI ISl IHCTPYKILis
Mae iHdopMmalliro, 110 MOB’sA3aHa 31 Cay»K00BOIO iH(pOpMAaIIiero 1 Mic-
THTh BIZIOMOCTI IIOAO 3MIMCHEHHS KOHTPOJIBHMX, HArJIIJ0BHUX (PYHK-
if i TPUCBOIOETHCS TPUQ «UI CIIY’)KOOBOI0 KOPUCTYBaHHS» 1 Ma€e
O0OMEKEHUH JI0CTYI JI0 i€l iHhopMarrii.

Y CBOIO Yepry Ciij CKa3aTw, IO HATJISA] 32 3aCyJKCHUMH € CHC-
TEMOIO 3aXO[iB, CIIPSAMOBAHMX Ha 3a0e3leyeHHs BIOOYBaHHS Ta BU-
KOHaHHS KPUMIHAJILHUX TIOKapaHb y BUJI OOMEXKEHHS Ta 11030aBJIcH-
HsI, JOBIYHOIO T030aBJIEHHS BOJII T4 apeIlTy MIISIXOM II0g000BOrO 1
MTOCTIHOr0 KOHTPOIIO 3a MOBEAIHKOIO 3aCyIKEHUX Y MICIIX iX Mpo-
’KUBaHHS Ta Ipalli, 3a00iraHHs Ta MPUITHHEHHS 3 1X 00Ky IpOTHIIpa-
BHUX JIili, 3a0€31eueHHs BUMOT 1301111 3aCyKEHUX Ta OE3MeKH I1e-
PCOHATY YCTAaHOB BUKOHAHHS TIOKapaHb. BiH BBAXKAETHCS 3 OCHOBHUX
3ac00iB 3a0e3reueHHs JOTPUMAaHHS PSKUMY B YCTAHOBAX BUKOHAHHS
mokapassb [3, c. 68]. SKio 3iCTaBUTH MOHATTS «HATJISI 32 3aCyJDKe-
HUMI» 1 «I30JIALIT 3aCY/PKEHUX», TO MU 0auuMo, IO 130111 3aCy-
JOKEHUX TICHO TIOB’s13aHa 3 HATJIAJIOM 332 HUMH.

Crig Takox 3a3HaunTH, 1m0 cT. 103 KBK Vkpaiuu, sika Hagae mpa-
BO aaMiHICTpaIlii KOJIOHII Ma€ IpaBO BHKOPMCTOBYBATU ayIiOBi3yaib-
Hi, SJICKTPOHHI W IHII TEXHI4HI 3ac00M s 3amo0iraHHs BTEY Ta iH-
IIKMX 3JIOYUHIB, TIOPYIICHh BCTAHOBJICHOTO 3aKOHOJABCTBOM IOPSIKY
BiOyBaHHS MOKapaHHs, OTPUMaHHS HeoOXimHol iHdopmallii mpo mo-
BEIIHKY 3aCY/PKEHHX, IMPOTE BOHA 3000B’s3aHA TOBIJJOMHUTH 3aCy/DKe-
HUX PO 3aCTOCYBaHHS TEXHIYHUX 3aCO0IB HATJISAY 1 KOHTPOJIO.

Curig nifiTH BUCHOBKY, IO HAI[IOHAJIBHE 3aKOHOJIABCTBO CTBOPHUIIO
UTMA KOMIIIEKC 3aXO[iB, CIPSMOBAHUX Ha 3a0e3medeHHs Oe3meKu
3aCy/KEHUX Ta MEePCOHATy B YCTAHOBAX BUKOHAHHS MOKAapaHb, IPOTE
tinbku 2019 pik mokaszas, mo 1e He Tak. CrcreMa 3ano0bhKHUX 3aX0-
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JIB 3acTapija Ta HE BiAMOBIJAE HE TUIBKU CYYaCHUM peajisiM JKHTTS,
a 1 THM HOpMaM Ta HarmpsMaM pedopMyBaHHS NEHITEHI[IapHOI CHCTe-
MH, SIKi BXKE € HOPMOIO B PO3BHHYTHX KpaiHax €BpOIH.

[IpoBeneHi HaMK ONMUTYBAHHS MTPAKTUYHHUX MPALiBHUKIB YCTaHOB
BHKOHAHHS TIOKapaHb JaJld 3MOT'Y KOHCTATyBaTH, [0 YMOBH TPUMaH-
HS 3aCyJDKCHHMX HE JJal0Th MOXIIMBICTH TIOBHOIK MIpOIO 3a0€3MeunTH
ix Oe3neky. KinbKicTh MepcoHally YCTAHOBHW BUKOHAHHS TMOKapaHb, a
0COOJIMBO YEProBOl 3MIHU, KA 3AIMCHIOE HATIIAI 33 3aCYKCHHMH Y
BEUIpHIi Ta HIYHHMH Yac, He 1a€ MOXKIMBOCTI 3/11HCHIOBATH TTOCTIHHMIMA
Ta SKICHHUI HArJIs]l 32 BCiMa 3aCy/DKCHUMH 32 THMU YMOBaMH MaTepi-
aJpbHO-1TO0yTOBOr0 3abesmeuenHs 3acymkenux. Tak cr. 115 KBK
VYkpainu nepeadoauae, mo ocodaM, siki BiOyBalOTh TOKApaHHS Yy BH-
MPaBHUX 1 BUXOBHHUX KOJIOHIAX, CTBOPIOIOTHCS HEOOXITHI KUTIOBO-
MOOYTOBI YMOBH, III0 BIiAMOBIJAIOThH MpaBHJaM CaHITapii Ta TIiri€HH.
3acymKeHi, sIK IPaBUIIO, TPUMAIOTHCS B IMIPHUMIIIEHHIX OJIOYHOIO TH-
my. Hopma >xumnoi momnii Ha OJHOrO 3acy/PKEHOro He Moxe OyTu
MEHIII SIK YOTUPH KBaJpaTHI METPH, a B JIIKyBAJIBHHUX 3aKJIajax MpH
BHIIPABHUX KOJIOHISIX, y BHUIIPABHUX KOJIOHISX, MPU3HAUYCHUX IS
TpUMaHHS 1 JTIKyBaHHS XBOPHX Ha TyOEpKYNbO3, Y CTalliOHApi — I SITH
KBaJPaTHUX METPIB.

3Minu 10 i€l HopMH, siki Oymu npuitaaTi y 2010 porri, mependa-
4aloTh, M0 3aCY/UKEHI TPUMAIOTHCSA B MPUMILIEHHAX OJOYHOTO THITY
3aMiCTh 3BUYAMHUX KWIUX npumiiieHs [1]. [IpoTe e TUbku 3MiHa
Ha3BU. Y HaIliOHAJIBHOMY 3aKOHOJABCTBI HE mepeadadeHi BUMOTH 10
MPUMIIEHh OJIOYHOTO TUIY Ta PO3’SICHEHI YMOBH TPUMaHHS B HHUX
3aCy/IKEHUX.

3rigHO 3 €BPONECHCHKOI MPAKTUKOW OJOYHHI THI YTPUMAaHHS
3aCy/DKEHHX Iepeadadae, 110 B HbOMY PO3TaIllOBaHI OJMHOYHI KaMe-
pU JUIS 3aCY/DKCHUX Ta IHII MTPUMILIEHHSI 3araJlbHOr0 KOPUCTYBaHHS
3acyKeHuX (MPUrOTyBaHHS ixki, 3aiMaHHS CIOPTOM, MPUMIIICHHS
JUISI CaMOOCBITH TOINO), [i¢ IMepe0yBarOTh 3aCyKEHI y JCHHHH dbac,
KOJIM TOCTaTHhO CHJI Ta 3aCO0IB 3MIMCHEHHS 3a HUMHU HArJsIy Ta 3a-
Oe3reueHHs iX Oe3neku. Y HIYHMI Ta BEUIpHil 4yac 3acyKeHi 3Haxo-
JSThCS B OJIMHOYHUX (3aMKHEHMX) KamepaxX. Y HalllOHaJIbHUX YCTa-
HOBax BHMKOHAaHHS TOKapaHb BOHU YTPUMYIOTbCS i B HIUHHUM, 1 Y
JIEHHUH 4ac pa3oM.
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Lefi cran martepiaabHO-IOOYTOBOro 3a0e3MeUeHHs 3acCyKEHHX,
Ha Hallly TOYKY 30pY, HE BIINOBIJAE BUMOTaM MDKHAPOIHUX HOPM Y
raiysi 3aXyucty npap jgoauHd. Tak MiHiMajbHI CTaHAAPTHI HpaBHja
OOH «IlpaBuna Mangenn» mependadyaroTh, M0 Y HIYHHI 9ac 3acy-
JDKEHI MOBMHHI yTPUMYBAaTHUCh B OJMHOYHUX KiMHATax a00 KaMepax,
YTPUMYBATH B OJHIN KamMepi IEKIbKOX 3aCY/PKEHHUX € HeOaxkaHuM [4].

BucnoBku. Ha mincTaBi BHIIEBUKIIACHOTO MOYKEMO KOHCTATyBa-
TH, 1[0 HAI{IOHAJILHE 3aKOHOAABCTBO HNOTPeOye pedopMyBaHHs y cepi
MarepiaabHO-TI00YTOBOr0 3a0e3reueHHs 3aCyMHKEHNX, HEOOXIIHO YiT-
KO BU3HAYHUTH, 110 TaKe OJOYHMIA THUI TPUMAHHS 3aCYIDKEHUX, IEPEeHTH
3 PaJITHCHKOT — KOJIOHIACHKOI CUCTEMH TPUMAHHS JI0 OJIMHOYHOI Kamep-
HOI (KIMHATHOT) y HiYHUH Yac.
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Bodnar 1., Snitko M.

ELEMENTS OF EXECUTION AND SERVING OF SENTENCE
AS SECURITY COMPONENT OF CONVICTED AND
PERSONNEL OF PENITENTIARY INSTITUTIONS

The article discusses the elements of regime of execution and serving of
sentences as security components in penitentiary institutions. Determination of
convicts isolation is provided in the article as deprivation of physical liberty by
placing convicts in penitentiary institutions (correctional or educational colonies) for
a term fixed by a court that emplyes being on a guarded territory, restriction of
convicts in freedom to choose social communication and their socially beneficial
relations with persons who are at large, right to free movement, choice of place of
residence, nature and occupation at their discretion. The importance of separate
detention facilities of different convicts” categories is emphasized. The purpose and
tasks of supervision of convicts are defined.
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It is emphasized that the main problem in ensuring the security of convicts is the
uncertainty of conditions of their detention in the legislation. Practical studies have
shown that the conditions of convicts " detention have not changed, only the name of
"block-type buildings" has changed, and it is also stated that according to European
practice, the block type of convict's detention implies that it houses single cells for
convicts and other facilities for the common convicts" use (cooking food, sports,
facilities for self-education, etc.), where the convicts are in the daytime, when there is
sufficient strength and means to supervise them and ensure their security. At night
and in the evening convicts are in single (closed) cells. In national penitentiary
institutions, they are held both at night and in the daytime together.

It is stated that the national legislation needs reform in the sphere of material
support of convicts, it is necessary to clearly define what is a "block type of convicts”®
detention”, to move from the Soviet colonial system of detention to a single (room)
one at night.

Key words: security, convict, penitentiary institution, regime, detention facility,
supervision, personnel of penitentiary institutions.

References

1. Ukraine (2003), Criminal and Executive Code of Ukraine: Law of
Ukraine, Verkhovna Rada of Ukraine, Kyiv, available at:
https://zakon.rada.gov.ua/laws/show/1129-15 (last accessed: 22.10.2019).

2. Criminal and Executive Code of Ukraine (2003), Atika, Kyiv.

3. Avtukhov, K. A., Tkachova, O. V., Yakovets, L. S. (2012), Features
of activity of separate divisions of penitentiary system, Pravo, Kharkiv.

4. United Nations (2015), Standard Minimum Rules for the Treatment of
Prisoners («Mandela Rules»): international document, available at:
https://www.un.org/ru/events/mandeladay/mandela_rules.shtml.

72



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

VIIK 343.851
DOI 10.32755/sjcriminal.2019.02.073
Kpackoscbkmii €. M.,
cTapimii BUKJIaaaq Kaeapu TaKTUKO-CIICiaabHOT i ITOTOBKHY,
Axanemist [lep>kaBHOI NeHiTeHIIIapHOT c1yx0m, M. UepHiriB, YkpaiHa;
Mipowmnuk P. B.,
cinyxad 361-0f HaBuanbHOI Ipymy,
Axazemist [lep>kaBHOI NeHiTeHIIapHOT c1y>x0u, M. UepHiri, Ykpaina
IMPABOBI IIIJICTABH TA ITOPSAJIOK 3BACTOCYBAHHS
J0 3ACY)KEHHUX ®I3UYHOI CUJIN,
CHELIAJILHUX 3ACOBIB TA BOTHENAJIbHOI 35POI
B 3APYBIKHUX KPATHAX
Y cmammi na npuknaoi binopyci, xpain-unenie €eponeticokoco Corw3y ma
CIIA posensinymo npasosi niocmaeu ma NOpsidoK 3aCMOCYSAHHS (Di3udHOL cuiu,
cneyianbHux 3acodie ma 80cHenanvHoi 30poi 00 3acyodicerux. AKyeHmosaumo ysazy
HAa HeOOXIOHOCMI BUKOPUCIAHHS NOZUMUBHO20 3aPYOINCHO20 00C8I0Y U000 3ACmo-
CYBAHHSL 00 3ACYONHCEHUX QI3UYHOT CUMU, CREYIATbHUX 3AC00I8 MA 80SHENATLHOT 30POT
y npoyeci pepopmy6anHs KpUMIHATbHO-GUKOHABYOI cucmemu YKpaiuu.
Knrwuosi crhosa: ¢izuuna cuna, gocrenanvha 36pos, cneyianvhi 3acodu, nioc-
Maeu 3acmMoCcy8anHs, NeHIMeHYIapHi YCMAaH08U, 3apyOidcHi Kpaitu.
IocranoBka mpodsiemu. [locuiieHHS! €BPOIHTErPAIIHHUX MTPOLIECIB
B YKpaiHi 3yMOBJIIOE HEOOXTHICTh TIPUBEJICHHS! HOPMATUBHO-ITPABOBUX
aKTiB YKpaiHH y BiIIOBIHICTh 0 BUMOT €Bporeiicbkoro Corosy.
OcrtaHHIMH pokaMH B YKpaiHi MOBHICTIO OHOBJIEHA HOPMAaTHBHA
0aza, sika peryiaMEeHTYe TOPSIIOK 3aCTOCYBaHHS (PI3UYHOI CHIIH, CIIe-
HiaJbHUX 3acO0IB Ta BOTHEMAJIBHOI 30poi mocajoBUMKU 0co0aMu yc-
TaHOB BUKOHAHHS NokapaHb (3akoHu Ykpainu «IIpo JlepxaBHY KpH-
MiHaJIbHO-BUKOHAaBUY Ciy:k0y VYkpaiam» (2005) [1] Ta «IIpo
HanioHanpHy nominito» (2015), KpumiHaabHO-BUKOHABUMHA KOAEKC
VYxpainu (2004) [2]). 29 rpyans 2014 poky Hakazom MiHicTepcTBa
toctrmii Ne 2186/5 3atBepxeHo [IpaBuiia BHYTpIIIHBOTO pO3MOPSII-
Ky yCTaHOB BUKOHaHH$ NokapaHb. He BIaro4uce 10 1€TaIbHOTO aHa-
JIi3y BKa3aHUX aKTiB, 3a3HA4YMMO, 10 BOHU BCE II[¢ HE BiJIMOBIIAIOTH
€BPOMECICHKUM Ta CBITOBHM CTaHAapTaM, 30KpeMa, €BpOmelchKUM
neHiTeHniapauM npaBmwiam 2006 p. [3] Ta MiHiMaJbHUM CTaHAAPT-
HuM npaswiiaM OOH 1110710 TOBOKEHHS 3 VB I3HEHUMH, IPUIHHATUM
y rpyzHi 2015 p. [4], Ta noTpeOyrOTh MOJABIIOTO BJIOCKOHAJICHHS.
ToMy Ba)KIHMBOro 3HaueHHsS HaOyBa€ BUBUCHHSI 3apyODKHOTO JOCBi-
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Iy, Tiepin 3a Bce kpain €Bpomeiickkoro Coro3y ta CILIA, ans ycy-
HEHHS HEOJIKIB Ta HEBU3HAYCHOCTI YMHHOTO KPUMIHAJIbHO-BUKO-
HABYOT0 3aKOHO/IaBCTBA.

AHani3 ocTtaHHix gocaimkens i my6uaikanii. [Ipodnemi moso-
JDKEHHS 13 3aCy/UKEHHMH Ta 3aCTOCYBaHHS 10 HHX (Di3M4HOI chiw,
crenialbHUX 3aco0iB Ta BOTHENAJIbHOI 30pOi MPHUCBSYEHO Mparli
10.B. baymina, M.I. baxanosa, LI'. boratuproBa, O. M. Banaypku,
O.K. bescmeptHoro,  [.B. bomnapa, 1.O. Kon6a, O.I'. Konba,
B.O. Kopuuncekoro, B.A. Kynina, O. B. Oxmana, M.C. [1y3upnoBa,
O.I'. Tkauenka, C.B. Ilaproka, M.I. XaBpontoka, }0.B. [lluakaproBa
Ta iH. He3Bakatoun Ha 3HaYHY KUJIbKICTh HAYKOBUX JOCIIIKEHb, MO-
KHa CTBEPXKYBATH, IO JOCTIKYBaHI MATaHHS 3aJIMIIAIOTHCS 1Ie i
JoTerep HelOCTaTHBO BUBUCHUMH.

dopmyaoBaHHs MeTH. MeTa cTaTTi nojsirae y 3 siCyBaHHi CITiIb-
HUX Ta BIIMIHHHMX PUC IOJI0 TPABOBOIO PETYJIIOBAHHS MOPSAKY 3aCTO-
cyBaHHS (PI3MYHOI CHUJIH, CHCHIAIbHUX 3aCO0IB Ta BOrHEMAJILHOI 30poi
y 3apyObKHUX KpaiHaX.

Buxnan ocHoBHoro marepiany. [lix npaBoBuMH TijgcTaBamu 3a-
CTOCYBaHHS B YKpaiHi 3aX0/iB (hi3MYHOr0 BILIUBY, CIICHIAIBHAX 3aC00iB
1 BOTHENaJIbHOT 30poi JI0 3aCy/KEHUX Y MICISX M030aBICHHS BOJI CITijl
PO3YMITH CHCTEMY 3aKOHO/IABUMX Ta iHIIMX HOPMATHBHO-TIPABOBUX aK-
TiB, 1110 BU3HAYAIOTh 3arajibHy JOMYCTHMICTh, BCTAHOBIIOIOTh MPUHIIU-
MU Ta MpaBHJIa, PErJIaMEHTYIOTh OPSIOK 1 YMOBH JisUTBHOCTI MTEPCOHA-
JIy BUTPABHUX i BUXOBHHMX KOJIOHIH IIOO0 BUKOPHCTAHHS 3a3HAUCHHX
3axofiB 1 3aco0iB 10 0ci0, AKi BiIOyBalOTh MOKapaHHsS y BUJI M030aB-
JIEHHS BOJi, y KOHKPETHUX JKUTTEBUX BUIAIKAX LUISIXOM IMPUIHATTS
HIMBITyaIbHO-TIPABOBUX pillieHb 1O CyTi [5, . 159].

VY cBiTi NPUHAHATO HU3KY MDXKHAPOAHUX HOPMATHBHHUX aKTiB, sIKi
BHU3HAYAIOTh MPABOBI MiJCTaBU Ta MOPSIOK 3aCTOCYBaHHS (i3MUHOI
CHJIH, CHeliallbHUX 3aco0iB Ta BOTHENaJbHOI 30pOi 10 3aCyKEHHX
MpaliBHUKaMH IPAaBOOXOPOHHKX OpraHiB, a came:

- 3aranpHa Jekiapallis npas Jiroauau Bix 10.12.1948 p.;

- 3BiJ MPUHIMITIB 3aXUCTY BCiX 0Ci0, MI0 MiAJIATaloTh 3aTpHUMaH-
HIO 200 yB’sI3HEHHIO B Oy/b-siKiii Gopmi Bix 09.12.1988 p.;

- Kongentist OOH npotu xaTyBaHb Ta iHIIMX KOPCTKHUX HENIOJ-
CbKMX a00 MPUHIKYIOUHX TiAHICTH BHJIIB MOBOIKEHHS 1 TIOKapaHHs

Bix 10.12.1984 p.;
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- Kozmekc noeninku mocagoBux oci0 3 miATpUMaHHsI IPaBOMIOPSII-
Ky Bix 17.12.1979 p.;

- MinimaneHi cranaapti npaswia OOH 1mono moBomKeHHS 3
yB’sizHeHumH (IIpasuna Hemscona Manpenn) Big 17.12.2015 p.;

- OCHOBHI TPUHIUIM TIOBOJDKEHHSI 13 3aCy/DKCHHMHU Bill
11.10.1990 p.;

- Minimaneni cranmaptai npasuia OOH, mo crocyroTbes Bif-
MpaBJICHHST TIPaBOCYs o0 HenoBHOMTHIX (IIekiHCBKI mpaBua)
Bix 29.11.1985 p.;

- KonBeH11ist mpo 3aXHCT mpaB JIIOJUHU 1 OCHOBOIOJIOXHHUX CBO-
601 04.11.1950 p. Ta iHmIi.

BuBueHHs crieriaibHOI JiTepaTypH, IPUCBSIUCHOI aHAJ3y 3apy-
ODKHOTO JIOCBiTY, 103BOJISIE 3pOOUTH BUCHOBOK IIPO JIEsIKI BiIMIHHOC-
Ti y miIXo[axX pi3HUX KpaiH 100 MOPSIKY 3aCTOCYBaHHs 30poi, crie-
HiaJdbHKUX 3aX0IB Ta (PI3MUHOT CHIIH J10 3acy/DKeHuX. [le 00ymoBiieHO
(hopMOIO JEPKABHOTO YCTPOIO, OCOOIMBOCTSIMU JICP:KABHOT MOTITHKU
Ta CUCTEMH KPUMIHAJIBHOTO CYJOYMHCTBA KOXKHOI KpaiHH, BIIMIHHO-
CTAMHU B MOOYJOBI MEHITEHI[IapHMUX CHUCTEM Ta YNPAaBIiHHS HUMH Ta
IHIIUMHA 00CTaBHHAMH.

Tax, nanpukiayn, y Pecny6maini binopych cuctemMa HOpMaTUBHHX
aKTIB, sIKa perjaMeHTye 3acCTOCYBaHHs (PI3MUHOI CHIIH, CHelialbHIX
3ac00iB Ta BOrHENAIbHOI 30poi MpaliBHUKaMHU MeHITEHI[IapHUX yCTa-
HOB, Ma€ YOTHUPH PETYJIATUBHUX PiBHS: MDKHApPOJHI HOPMATHUBHI aK-
tH, Koncturynis Pecny6niku Binopyck (1994), 3akoHu Ta min3akoHHi
akti Pecry6miku Binopycs [6, c. 14].

3arasbHi IONOXKEHHS PO 3aCTOCYBaHHS (DI3UYHOI CHJIH, CTIeIiab-
HUX 3ac00iB 1 30poi Bu3HaveHi y cT. 77-79 KpuMiHaIbHO-BUKOHABYO-
ro kojekcy (nani — KBK) Pecniyouiku Binopycs (2000 p.) [7], Biano-
BIJTHO JI0 SIKOT'O MpPH iX 3aCTOCYBAaHHI MOBUHHI JOTPUMYBATHCS TIEBHI
YMOBH: TIONIEPEKEHHS PO HaMip iX BUKOPUCTaHHS; 3a0e3MeYeHHs
HAMEHIIOro 3amOAISHHS IIKOJH 3aCy/PKEHUM; HaJlaHHS MMOTEPILINM
MEINYHOI OTIOMOTH; 1H(QOpMYyBaHHS KepiBHUKA YCTaHOBU MPO KOXK-
HUHI BUMAJOK 3aCTOCYBaHHS (PI3MYHOI CHIIM, CHelialbHUX 3aco0iB i
30poi. Y craHi HeoOXimHOI 000poHM ab0 KpaiHBbOI HEOOXITHOCTI 3a
BIJICYTHOCTI cCreniaJbHuX 3aco0iB abo 30poi mepcoHan Mae mpaBo
BHUKOPUCTOBYBaTH OyAb-sKi MipydHi 3acoOu. Y pasi mopaHeHHs abo
CMEpTi 3aCy/KEHHX y pe3yJbTaTi 3acToCyBaHHS (Di3MYHOI CHITH, CIie-
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HiabHUX 3ac00iB 200 30poi KepiBHUK MEHITEHI[iapHOi YCTaHOBH I10-
BiZJOMJISIE TIPO TaKWii BUTIAIOK MTPOKYpopy [7].

Crarts 79 KBK Pecniy6uniku Bitopych [7] neranbHO perjiaMeHTye
BUIMAJIKA JOIMYCTUMOCT] 3aCTOCYBaHHS CIIBpPOOITHUKAMH TEHITEHIIi-
aApHUX YCTAHOB CIICIiaIbHUX 3aCO0IB Ta MICTHTH MEPEJIiK BUIIB CIie-
HiaJbHUX 3aCO0iB, IO 3aCTOCOBYIOTHCA 10 3acymxkeHux. OcobiimBa
yBara NpyaiIeHa BUTNaKaM, KOJIM 3aCTOCYBaHHs CIELialbHUX 3aC0-
0iB 32a00pOHSETHCS a00 OOMEKYETHCS.

YpaxoByroul TSKKI Ta OCOOJMBO TSXKKI HACHiKH (HAHECCHHS
TSOKKUX TUIECHUX YIIKOKE€Hb, CMEPTh Ta 1H.), 1[0 HACTAIOTh y pasi
3aCTOCYBAHHS BOTHEMAJILHOI 30p0i, BaXJIMBUMHU € TIOJOXKCHHS, SKi
3akpirieHi B ¢r. 80 KBK PecriyOmiku Binopyck [7] Ta crocyroThes
BUIA/IKIB ii 3acTocyBaHH:1, BusHaueHNMH B Konekci cy0’ekramu. [Ipu
IIOMY JKOJHOTO MmocuianHs Ha iHin 3akoHu y KBK Pecniy6niku bi-
JIOpYCh HEMae, 10 Ja€ MOMJIMBICTh MEPCOHANy KOJOHIM yKUBaTH
OZIHO3HAYHHUX, CBOEYACHUX Ta aJICKBATHUX 3aXOiB OE3MeKH 3 MPOTHU-
Jii IPOTHITPaBHiN MOBEIIHII 3aCy/PKEHHUX /10 11030aBICHHS BOJI.

3arajom MmpaBoBi MiJICTaBH Ta MOPAJOK 3aCTOCYBaHHS BOTHeEIMAJb-
HOT 30poi, creliaabHuX 3ac00iB Ta (Pi3MYHOT CHITU JI0 3aCY/DKCHUX 32
3akoHOaBCcTBOM PecnyOmiku Binopyci He BiIpi3HSIOTBCS Bil HOpM
yKpaiHCBbKOro 3akoHonaBcTBa. PecmyOmika Binmopyce, sk 1 Oinblricts
KpaiH MOoCTPaasHCHKOTO POCTOPY, MAIOTh AOCUTh CXOXKUH MiAXid A0
BpEryJIIOBaHHS MUTaHb 3aCTOCYBaHHs 30poi, pi3MUHOI CHIIK Ta crieli-
aJBHUX 3acO0IB B TMEHITCHIlIAPHUX YCTaHOBaX. | I MpakTUKa JIEII0
BiZpi3HAETHCS Bi pakTuky kpaiH-wieniB €C ta CHIA.

Oco6auBo HiHHUM TS YKpaiH! y BperyatoBaHHI IIbOTO MUTAHHS
€ nocBix kpain €C. 3a3HauMMo, IO MPaBOBI MiACTaBH Ta MOPSAOK
3aCTOCYBaHHs 30poi, (i3MUHOI CHIIM Ta CHEliaJbHUX 3aC00iB 0 3a-
CY/UKCHUX Yy KpaiHax-wieHaX €C € CXOKHMH, 0 0OYMOBJICHO €/IH-
HUM IIpaBoBUM ToseM €Bporneiicbkoro Coto3y. OCHOBHUM HOPMaTHB-
HUM aKTOM, SKHU periiaMeHTye O3HaueHe MUTaHHS € €BpOmenchbKi
neHiTeHniapHi npasuna [3], npuitaari Komiterom MiHicTpiB HepikaB-
yudacHulb Pagn €Bponu y 2006 porti. Y €Bponeiicbkux NeHiTeHiap-
HuX npaBmiax [3], Ha BiaMiny Bin KBK Ykpainu, witko Ta meransHO
BUITUCAHO OCOOJIMBHIA MOPSIIOK i YMOBH 3aCTOCYBaHHS OKPEMO B3f-
THUX 3aXOJiB OE3MEKH, KOXKHOMY 3 SKUX MPHUCBIYCHO CIICIiaJbHUI
po3ai. 3acTOCYBaHHSI CHJIM Ta 3aXOJiB CTPUMYBaHHS periaMeHTy-
€ThCS MpaBmiiaMu 64, 65, 66, 68, BorHenaabHOI 30poi — paBuUIoM 69.
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V IlpaBuii 64 3a3Ha4a€eThCd, 10 CMIBPOOITHUKM MEHITEHIIapHOT
YCTaHOBU MOXKYTb 3aCTOCOBYBATH CHIIY TUTBKH B MEKaX YiTKO BU3Ha-
YeHUX MEX 1y BIAMOBiIb HA KOHKPETHY 3arpo3y Oe3melni abo mopsii-
Ky. [IpamiBHHKH TEHITEHIIapHOI yCTaHOBM MOBHHHI BUOYIOBYBAaTH
CTOCYHKH 3 YB’SI3HEHUMH, 1100 3aro0iraTi BUHUKHEHHIO OYyIb-SKUX
HOuAeHTiB. KirouoBuM 3aco00M 3amo0iraHHs BUHUKHEHHIO 1HIUIEH-
TiB 3 YB’S3HEHHMH € TIEPETOBOPH Ta PO3MOBH 3 HMMH. Jluie B pasi
Hee(EKTUBHOCTI IIMX METOAIB ab0 iX HeaJeKBaTHOCTI CHTYyallil, 110
CKJIajacs, MOJKHa PO3TISTHYTH MOXKJIMBICTH 3aCTOCYBaHHS (i3MUHHX
METO/IiB BIAHOBJICHHS MOPSIKY. Y pa3i 3acToCyBaHHS CIiBPOOITHH-
KaMH CHJIM TIPOTH YB SI3HEHUX, 1€ TIOBUHHO BiI0OYBATHCS ITiJ KOHTPO-
JieM, a ii piBeHb MOBUHEH OyTH MIHIMAILHO HEOOXITHUM JJis BIJIHOB-
JIeHHs mopaaky [3].

[IpaBmio 65 MiCTUTH OCHOBHI UTaHHS, SIKi TOBUHHI OYTH Bpery-
JHOBAHI B paMKax MpOLeayp, U0 PeriTaMeHTYIOTh 3aCTOCYBaHHS CHJIH
(koMM BOHA MOXKE BUKOPHCTOBYBATHCS, XTO YIOBHOBaXKEHUH ii 3a-
CTOCOBYBaTH, XTO NpHUMAae pilleHHs Mpo ii 3acTOcyBaHHs Ta sKa
MpoIleaypa 3BITHOCTI y pasi 3acTocyBaHHs cuiin) [3].

VY IIpaBuiii 66 3a3Ha4YEHO, IO TIOPEMHUIN MIEPCOHANI HE TTOBUHEH
MOKJIaIaTUCA JuIIe Ha Pi3uuHy cuily Mil yac mpuOopKaHHs OyHHUX
yB’SI3HEHMX. [CHye 3Ha4HA KUIBKICTh METOIB MO0 3a0e3nedeHHs
KOHTPOJIIO 1 CTPUMYBAHHS, SKAMH Ma€ BOJIOAITU MEPCOHAJ MEHITeH-
IIapHUX YCTAHOB 1 SIKi JIO3BOJISIOTH KOHTPOJIIOBATH CHTYaIlif0, HE
MiaI09u PU3KKY 3I0POB’S Hi IepcoHaly, Hi yB a3HeHUX [3].

[TpaBwiio 68.2 MICTUTH OCHOBHI MOJIOXKEHHS 010 BUKOPUCTAHHS
HApYYHUKIB, TAMIBHAX COPOUYOK Ta IHIINX 3aC00IB OOMEKEHHS PYXY.

VY posaim «30pos» (y m.a. 69.1) iigerscst mpo Te, 10 MepcoHa
MEHITEeHIIIapHUX YCTAaHOB HE MOBMHEH HOCHUTH CMEPTENbHOI 30poi B
MeKax TMEHITeHI[iapHOi YCTaHOBH, 32 BHHSATKOM HaJ3BHYAMHUX OIle-
paTuBHUX 00cTaBUH. BiamosinHo mo m.m. 69.2 IlpaBun Bigkpure HO-
CiHHS iHIIOi 30poi MepcoHanoM, KU Oe3nocepeHbO MpPaIIoe i3 3a-
CY/PKEHHMH, B MeXaX TEHITEHIIapHOTro 3aKiaay 3a00pOHSETHCS, 3a
BHHSTKOM BHIMAJKIiB, KOJM 30posi HeoOXimHa i 3a0e3neueHHs pe-
XKUMY Ta O€3IMEeKH i1 Yac KOHKPETHOTO IHIMIEHTY [3].

Bonnowac y 3apyObkHii nmpakTull, 30kpeMa y DeneparuBHiii Pec-
nyomini HiMeuunna, 171st BUPIIEHHS! OKPEMHX 3aBJIaHb ITiITOTOBKH TO-
caZioBHX OCi0 MEHITEHI[IapHUX YCTaHOB BUKOPHUCTOBYIOTHCS M «HeIuca-
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Hi» MpaBwia, 30KpeMa, Y HaBYAIBHOMY Hpoleci nuM cy0 ekTtam
PO3’SICHSIFOTh, 1110, BiAIIOBIHO J0 3aKOHY, BOHH 3aBXKIH MalOTh IPABO
3aCTOCYBATH CHIIy Ta BOTHENaJbHY 30pOI0, ajie 32 YMOBH, SIKILO BOHH
TOTOBI 3yCTPITUCS 3 POAUHOIO TOTEPIIJIOrO BiJl iX Jilf Ta MOSCHUTH, YO-
My BOHHM JIisUTM CaMe TAKUM YHHOM Yy CUTYallii, 1o ckianacs [8, ¢. 38].

KopucauM y BHpilleHHI MUTaHb 3aCTOCYBaHHS (i3UUHOI CHIIH,
creniaapbHuX 3aco0iB Ta 30poi moxe cratu nocBin CIIA. Tlomimeii-
CbKMM Ta MpaliBHUKaM MeHiTeHniapaux ycranoB CHIA mo3BonsieTs-
Csl 3aCTOCYBaHHsI CHJIM IIiJ] YaC BUKOHAHHS CIIY>)KOOBHX OOOB’S3KiB.
[Ipotsrom ocranHix 50 POKiB CErMEHT 3aCTOCYBaHHS CHJIM B LILIOMY
MaB TEHJEHII0 70 3HIDKEHHS, OJHAK 3aJMIIaBCsi Yy ILEHTpi yBaru
IPOMaJICKKOCT] Ta MaB BHCOKHUH MOTEHIlIA] FOPUIUYHOI BiIIOBIIaIb-
HOCT1 y BUIaJKaX 3aCTOCYBaHHS HaaMipHOi cuin [9, c. 32].

Ha Bigminy Big kpain €C, y CIIA Hemae chiibHOrO JjIs BCiX
LITATIB HOPMAaTUBHO-TIPABOBOTO aKTa, SKHW PETYIIOE MUTAHHS 3aCTO-
CyBaHHS cHJIM Ta 30poi mpoTu 3acymkeHnx. HopmaTuBHa Ga3a siBisie
co00I0 CKITaJHHI KOHTJIOMepaT 3aKOHIB Ta iHCTpykuid. Crin 3a3Ha-
YHUTH, 110 B OCHOBHOMY BHKOPHCTOBYIOTHCSI TPH PiBHI CTaHAApPTIB,
IO JUKTYIOTh JONMYCTHME BUKOPHCTAHHS CHIIK: (pepepanbHuid, cTaH-
JapT IITaTy Ta BiJOMYWI CTaHAapT. 3a3HaueHi CTAHJapTH BapilOlOTh-
csl 3aJIKHO Bijl CTATyCy TPOMaJISTHIHA, a TAKOXK (eepaIbHOro 3aKo-
HoJaBcTBa i€l (emepanbHOi CTPYKTYypH (IemapramMeHTy abo
BUIpaBHOi ycranosw) [10, c. 101].

Sk mpaBmIl0, CKapru Ha HaJMIipHE 3aCTOCYBaHHA 3 OOKy HpalliB-
HUKIB BOrHeNaJbHOI 30poi Ta Ppi3MYHOI CHMIM MOXKYTh OYyTH CKIIaAeHI
Ha OcHOBI nopymieHb UerBeproi, Bockmoi abo YoTupHAaMIATOI MOTI-
paBok 110 Koncrutynii CILIA, 3akoHOZaBYMX aKTiB IITATy, 3arajbHO-
ro MpaBa, a TAKOK KPUMIHAJIBHUX Ta IMBUIBHUX cTaHmapTiB. Ocoo-
JIMBICTh 3aCTOCYBAaHHS CHIIM IO/I0 BUTBHOTO TPOMaJITHUHA TOJISTAE B
TOMY, 1110 BOHO ITiJIAJIa€ il CTaHAapT PO3yMHOCTI Ha OCHOBI YeTBep-
TOI MOMPaBKU; Y TOH Yac sIK 3aCTOCYBaHHS CHJIM LIOJ0 3aCyKEHOT'0
yB’SI3HEHOT'0 MiJaj ae MmiJ CTaHAApT PO HENPUITYCTHMICTh KOPCTO-
KOTO 1 HE3BMYAWHOrO MOKapaHHS Ha OCHOBI BochMoi mompaBku J10
Koncrutynii CLLA. logaTkoBe yckiaaHEeHHS OyBae y BUMAJIKaxX BH-
KOPUCTaHHSl CHWJIM IOJO OcCi0, sKi mepe0yBaloTh y MOMEpEeAHbOMY
yB’si3HEHH1 (mepeOyBaloTh y ciimuux izomstopax). [Jeski cymm B
bOMY BHIIAJKy CXHJIBHI 3aCTOCOBYBATH CTaHIApPT PO3yMHOCTI Yer-
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BEPTOI MONMpPaBKH, Y TOM Yac K iHII 3BEPTAIOTHCS JJO BUMOTH JOTPH-
MaHHS CTaHJAPTHOTO IOPHIMYHOTO Mporecy 3rigHo 3 YorupHamus-
TOIO MOMNPABKOI0, KA 3aXUIIae 0CI0, 3aTPUMaHMX JI0 CYJy BiJl HEIlO-
TpumanHs Due process (mporiecyansHux HopM) [10, c. 102].

CraTyTHI TIpaBOBi JpKepelia JAIOTh HaW3araibHIIIEe pO3’SCHEHHS
PO 3aCTOCYBaHHS CHJIM IIOAO TPOMASH, 1 3aCyDKEHUX Y TOMY YHUCII.
CratyT — 11e o(illiiHMI MTMCHMOBUI 3aKOH, TPUHHITUH 3aKOHOIABYMM
OpraHoM, SIKHH Peryloe 3aKOHH IITaTy, MicTa abo Kpainu. Sk mpaBu-
JI0, CTaTyTHE MpaBo J03BoJsie abo mock 3a0opoHsie. CTaTyTH € 3aKo-
HaMHU, TIPUAHITAMHI 3aKOHOJIABYMMH OPraHAMH, Ta BIIPI3HSIOTHCS Bijl
MPELEeICHTHOTO TpaBa, SIKe IPUIMMAETHCS CYIaMH, Ta BiJl HOPMAaTUBHUAX
JIOKYMEHTIB JIEpKaBHUX OpraHiB. Y CTaTyTaxX BHKJIAJCHO 3arajbHi 10-
JIOKEHHSI TIpaBa, sIKi CyJIM 3aCTOCOBYIOTH JI0 KOHKPETHUX CUTYAIIil.

Oenepanvanii 3akon CILIA BU3Hauae€, MO «IIPH apeulTi, MiATPH-
MaHHI TOPSJKY Ta 3aXHUCTi KUTTS CHIBPOOITHUKK TPaBOOXOPOHHHUX
OpraHiB MaloTh MPaBO BUKOPHCTOBYBATH Oy/b-sIKi 3aCO0M MPUMYCY
«pO3yMHO» Ta «HeoOxigHo»» [11, c. 15]. llupora Ta obOcsAr 3actocy-
BaHHS CHJIM BEJIMYE3HI: BiJ MpocTo (i3MyHOI MPUCYTHOCTI odirepa
1o BUKopucTanHs BorHenanbHoi 30poi (Title 42, U.S. C., Section
14141. Pattern and Practice). Y § 632.3 yTouHIO€ThCS, 1110 CHIBPOOIT-
HUKH TIPAaBOOXOPOHHUX OpPraHiB MOXYTh 3aCTOCOBYBATH CHITY JIMIIE
TOJli, KOJIM BOHU HE MOXYTh BUKOHYBaTH CBOi 000B’s3kM Oe3 Hei. Im
CITii BUKOPHUCTOBYBATH MiHIMaJbHY CHJIy 32 HEOOXIZHOCTI 1 JuIie y
KpaiiHpboMy BHmMaiKy. I1in 4ac oLiHIOBaHHS CTYINEHS CHIIM, HEOOXil-
HOI JJI1 KOHKPETHUX MPaBOOXOPOHHHUX OPraHiB B Pi3HUX CHTYaIlisiX,
MOXYTh OyTH BHKOpHCTaHi: 1) cioBecHe epeKOHaHHS; 2) He30polHi
MeToaH; 3) XIMIYHUI aepo30iib IMOAPA3HIOBAILHOTO XapaKTepy;
4) nybunka; 5) ciny»x00Bi co0aku; 6) «CMEPTOHOCHA CHJIay (BOTHETAIIb-
Ha 30pos) (Title 32. Subtitle A. Chapter V. Subchapter 1. 3 article 632
PART 632) [11, c. 16].

3aKoHM WITaTiB PO 3aCTOCYBaHHS CIIBIPALIBHUKAMH MPABOOXO-
POHHHX OpraHiB CHIM ab0 «CMEPTOHOCHOI CHIIM» BiAPI3HIIOTHCS
oauH Bix oxHoro. Tak, 3akoH 1mraty Miccypi, B SIKOMY HEIIOJaBHO
BiOyJHCs 3ITKHEHHS HAa PacoOBOMY IPYHTi, BUKOPHCTAHHS CHUJIH TO-
Jiriero (Micto DeprrocoH) BBAKAETHCS OUIBII OPIEHTOBAHMM Ha
CIIBPOOITHUKIB MOJILiT 1 BUMPaBHUX YCTAHOB MOPIBHSIHO 3 1HIIMMH
mratamMd. 3rifgHo 3 po3a. 563.046.2 rn. 563 3akoHy mraty Miceypi
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CHIBpOOITHUK MPAaBOOXOPOHHKMX OpPTaHiB MiJl Yac 3iHCHEHHs apemTy
abo A 3amobiranHs BTedi 3-MiJ BAPTH BHIIPABJAHO MOXE BUKOPHC-
TOBYBAaTH BOTHEMAJIbHY 30pOI0 («CMEPTOHOCHY CHIIy»): 1) SKIIO 1Ie
JI03BOJISIETBCS MM Ta HIIMMHU PO3JUTaMU 3a3HAYEHOI IJIaBU CTaTyTy
a00 2) KoM BiH PO3YMHO BBaXa€, 110 TAKe BUKOPUCTAHHS «CMEPTO-
HOCHOT CHJIN» HEOOXiJHO HEraiHo, 100 3IiHCHUTH apellT, a TaKoX
PO3YMHO BBa)kae, MO0 ocoba Mae OyTH 3aapeliToBaHa, SIKIIO BOHA:
a) BUMHWIIa a00 HamMarayiacsi BAMHUTH 3JI0YMH; 0) Hamaranacs BTEKTH
3 BUKOPUCTaHHSAM BOTHeEMalbHOI 30poi; B) MOIIa MOCTABUTH Mif 3a-
TpO3Y KHUTTS Y4 HAHECTH Cepio3Hy (Hi3MUHY MIKOAY, SKIIO He Oyia O
3aapemroBana (Missouri Revised Statutes (2014). Chapter 563.
Defense of Justification. Section 563.046.2) [12].

VY mrati Texac KpuminaiabHO-TiponiecyanbHUN KOIEKC BU3HAYAE
TaKi MOKJIMBI 0OCTaBMHH BUKOPHCTAaHHS CHIIM CIIBPOOITHUKAMU BH-
MpaBHUX YCTaHOB: 1) 000OB’s130k 3amoOiranHst Bredi (cT. 16.21);
2) 3abe3reveHHs yB s3HEHHS oOBHWHYBadeHoro (cT. 15.24); 3) HaHe-
CeHHsI TpaBMH TpeTiii 0cobi (ri1. 9.05); 4) camoobopona (ri. 9.31);
5) BUKOpPHCTaHHS «CMEPTOHOCHOI CHIIMY JUIS 3aXHCTy TPEThOi 0COOH
(rn. 9.32); 6) 3axuct Tperhoi ocodu (Ti. 9.33); 7) 3axucT KUTTI a00
3m0poB’s (1. 9.34); 8) 3axuct BiacHoro MaitHa (Ti. 9.41); 9) miar-
pumaHHs Oe3leku y TeHiTeHiiapHii ycranoBi (ri. 9.53) (Use of
Force in a Jail Setting. 2008) [13, ¢. 97].

[Ile oqHUM HOPMATUBHHUM aKTOM € TIPElEeACHTHI JKepelia — 3aKo-
HU, IPUHHATI Y pe3yabTaTi CyJJOBOT MPAKTHKH, K1 BiAPI3HSAIOTHCS Bil
craTyTHUX 3akoHiB. CyJoBa NpaKTHKa, SIK MPAaBWIO, BHKOPUCTOBY-
€THCS SIK TIPENECCHT JJIsl HACTYITHUX aHaJOTTYHUX BHIMAJKIB. Y IBOMY
CEeHCl BOHa MOXKe 3a0e3MeuyBaTy THYUKICTh 3aKOHY 3 JIEIKHX MUTaHb
y Mexkax neBHol opucaukinii. Bepxosuuit Cyn CILIA 3Beptae yBary,
0 Y pa3i 3aBOPYIICHb y MEHITEHI[IApHUX YCTAHOBAaX CIIBPOOITHUKU
TAaKAX YCTaHOB NOBWHHI 30ajlaHCYyBaTH HEOOXiMHICTH 30eperKeHHS
a00 BIJHOBJICHHS JUCIMIUIIHU 1 PiBEHb 3aCTOCOBAHOI CHJIM, BPaxo-
BYIOUHM PU3WK HAHECEHHS TUIECHUX YIIKOKEHb YB’ I3HEHHM.

OnHumu 3 HaHOUTBII (yHAAMEHTAIBHUX PIlIEHb Ui MPaBOOXO-
POHHHX OpraHiB 100 BUKOPHCTAaHHS BOTHEMaJIbHOI 30pOi € cripaBu
Tennecci npotu 'apuepa (1985) ta I'pema mpotu Konnopa (1989).

Kpim 3a3Ha4eHIX HOPMATUBHHX JOKYMEHTIB, KOKHA MEHITEHIIap-
Ha ycranoBa CLLA po3pobisie 1 3aTBepmKy€e IPOTOKOI 3aCTOCYBaHHS
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cwiu. Tak, s ¢enepadbHUX TMEHITEHI[IapHUX ycTaHOB DenepasbHe
6ropo B’sizHuLb nipu HenapramenTi toctulii CLIA npaktudHo mopid-
HO BHOCHUTbH TIONPABKH 1 JIOMOBHEHHSI O MPOTOKONy «BukopucTaHHs
CHJIM 1 3aCTOCYBaHHSI OOMEXKEHb», TOKIagHo (Ha 20 cTopiHKax) BU3HA-
4ae 3aco0M, 00CTaBUHU 3aCTOCYBaHHs cwy [12].

Sk mpaBmII0, TPOTOKOJIM BUKOPUCTAHHS CHIIM BKa3YIOTh, IO O(i-
LIepy BHUIIPABHOI YCTAaHOBH MOXKYTh pearyBaTH Ha OIip cy0’ekTa mis
BCTaHOBJICHHS HAJ] HUM KOHTPOJIIO BiJIIOBIHO JIO OOMEKEHB, YiTKO
BCTaHOBJICHMX YMHHHUM (heiepabHiM 3aKOHOM 1 3aKOHaMHy ITaTy, a
TaKOX MpEleACHTHUM TIPaBoM. Y OUTBIIOCT] MEHITEHIIapHUX YCTAHOB
CIIA € Tak 3BaHHMH KOHTHHYYM BHKOPHCTaHHS CHJIU, BIIOMHUI TaKoX
SK KOHTHHYYM CTaHJapTy HaJaHHs JA0moMord. KoHTHHYyM CHUJH MIpH-
3HAUEHUH JIUILE UIFOCTPYBaTH 1 JaBaTH 3pO3YMITH CHIBpOOITHHUKaM
MIEHITEHI[IapHAX YCTaHOB B3a€MO3B 30K MK 3arpo3010, sKa BHHHUKAE,
Ta JOCTYIIHUMH 3aco0aMH pearyBaHHs, sIKi MOXKYTh OyTH 3aCTOCOBaHi
Ha iX po3cyn. Takoxk BiH BiJOMUH SK CTaHAAPT CAMOOOOPOHH.

BucHoBok. Omxe, miaOMBarO4M MiJCYMKH, BBaXXae€MO 3a HE0O0-
XiTHE 3a3HAYMTH, 110 Y 6araTbox 3apyOiKHHMX KpaiHax /i€ CXOXHUH i3
BITYM3HSAHUM MOPSIOK 3aCTOCYBaHHS (HI3WYHOI CHIIM, CHelialbHIX
3ac00iB Ta BOrHEMaJIbHOI 30poi 70 3acy/pkeHux. Lle oOymoBieHO He-
OOXIJTHICTIO JIOTPUMAHHS MpPaB Ta CBOOOJ 3acy/KEHHUX, nepeadade-
HUX 3arajbHOIO JICKJIAPAIli€l0 MPaB JIOAUHU, MIKHAPOJIHUM MAKTOM
PO €KOHOMIYHI, COlliaNbHi 1 KyIbTYpHI NpaBa, KoHBeHIIi€IO PO 3a-
XHCT MPaB JIOAWHU i OCHOBOMONOXKHUX cBoOon Tomio. [loeanye 3a-
pyOiKHI KpaiHU Te, 10 3aCTOCYBAaHHS CHJIM Ta CIeliaJbHUX 3ac00iB
Ma€ BUHITKOBHH XapakTep, a 3aCTOCYBaHHS BOTHEMaJbHOI 30poi €
KpaiiHiM 3axofoM. Biapi3Hse BiTUM3HAHY MPAaKTHUKY 3aCTOCYBAaHHS
CHJIM JI0 3aCY/IKEHUX Te, 10 B €Bporelchkux kpainax ta CIIIA romo-
BHUMH Mi/ICTABaMU 3aCTOCYBaHHSI CHJIM Ta 30poi € He MpPOTUIPaBHi
T 3aCyJDKEHMX, 30KpeMa 3JIiCHA HEeloKopa, OyHCTBO, a Oe3neKa xKuT-
TEMISUTBHOCTI TEHITEHIIapHOi YCTaHOBH, TOOTO 00 €KT MPaBOBOI'O
3axucTy € Oinpll 3aranbHUM. Lle ciig BpaxyBaTH Tin 4ac BHECEHHS
3MiH 1 IOMOBHEHB 10 HOPMATHUBHO-TIPABOBUX AKTIiB 3 MUTaHb 3aCTOCY-
BaHHS B YKpaiHi ¢i3uuHOi cuim, criemiadbHHUX 3acobiB i 30poi g0
0Ci0, SIKi TPUMAIOTHCS Y TIEHITEHI[IapHUX yCTaHOBaX.

B VYxpaini 3aco0u oOMekeHHsI CBOOOIM PyXy HE IMOBHUHHI 3aCTO-
COBYBATHUCS sl MOKapaHHA. A Oe3meka, sika 3a0e3neqyeTbest Gizud-
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HUMH 0ap’epamMu Ta TEXHIYHUMHU (CTICIialIbHUMHU) 3ac00aMHU, Ma€ J10-
MOBHIOBATHUCS 3aX0JlaMU JIMHAMIYHOI O€3MEeKH, siKa 03HaJae, 110 Mep-
COHAJI TICHITEHIIapHUX YCTAHOB HEOOXiJHO HaBYaTH Ta BCLIAKO 3a0-
XO4yBaTH pO3BUBATH B3a€MOBBIWIMBI OCOOHMCTI CTOCYHKH i3
3acykeHUMH (YB’SI3HEHHMH ), 3HATH ¥ PO3YMITH iX SIK iHAWBIAYYMIB,
HAJaBaTH MiATPUMKY y BUPILIEHHI OCOOMCTHX MPOOJIEM i BECTH cep-
HO3HI A1aJ0Ty 3 HUMH.

Cnucok BUKOPUCTAHUX JI3KepeJt

1. TIpo [lepkaBHY KpHUMIiHaJIbHO-BUKOHABUY CIIyXOy: 3akoH YKpaiHu
Bix 23 uepBHs 2005 poxy Ne 2713-1V 3i 3minamu ta nonoHeHHsiMu. URL:
https://zakon.rada.gov.ua/laws/show/2713-15 (mata 3Bepuenns: 09.09.2019).

2. KpumiHanbHO-BUKOHABYMH KOJEKC YKpaiHM: 3akoH YKpaiHH BiX
01.01.2012 Ne 1129-1V 31 3MiHaMH. URL:
https://zakon.rada.gov.ua/laws/show/1129-15 (mata 3Bepuenns: 09.09.2019).

3. €Bporneiiceki neHiTeHniapHi npasuia: Pexomenpamis Ne S (2006) 2
Kowmirery MiHicTpiB nepskaB-ydacHuib: npuitasata 11 ciuns 2006 p. Ha 952-
1t 3ycTpiui 3actynHukiB MiHictpiB. KuiB: AxanemBuaas, 2019. 32 c.

4. MixHapoJHi CTaHIapTH, MPUHIMIK 1 PEeKOMeHaii B raixy3i BUKO-
HaHHS TOKapaHb Ta JiSUIBHOCTI OpraHiB 1 YCTAHOB BHKOHAHHS ITOKapaHb:
MeroanyHi pexomenaanii / ykinan. O. B. Pomanrok, B. O. Hosran. bina Llep-
kBa, 2016. 131 c.

5. Oxman O. B. Tlpo nesiki npaBoBi 3acajn 3aCTOCYBaHHs 3aXO/iB 1 3aco-
06iB Oe3MeKH /10 3aCy/PKEHNX y MICIIsIX 11030aBieHHs BoJIi B YKpaiHi. FOpuouy-
nuti sicnux. I[losimpsane i xocmiune npaso. 2015. Ne 1. C. 159-163. URL:
http://nbuv.gov.ua/UJRN/Npnau_ 2015 1 32 (nata 3Bepuenns: 09.04.2019).

6. bopoquu C. B. [IpuMeHeHue crieqUanbHbIX CPEACTB B UCTIPABUTEIb-
HBIX yupexaeHusx. Becmuux Axademuu MBJ] Pecnyboauxu Benrapyce. 2016.
Ne 1 (31). C. 59-65.

7. YTONOBHO-HCIIONMHUTENBHBIN Kozieke Pecryomiku bBenapyck or 11 siHBa-
ps 2000 roma Ne 365-3. URL: http://base.spinform.ru/show_doc.fwx?rgn=1952
(mata 3BepHeHHs: 09.09.2019).

8. 3BiT neneranii HABC npo nepeOyBanns y basapii (PPH, 5-10 >xoBT-
Hs 2010 poky) [u1si BUBYEHHS JIOCBiTy pOOOTH MONINEWCHKUX CTPYKTYp / 3a
3ar. pexa. O. I'. Kon6a. Kuis: HABC, 2010. 42 c.

9. T'ynuna O. P. Ilenurtennmapuasi cuctema CIIIA B coBpeMeHHBIX
yenoBusix. Poccutickuti opuduyeckuii scypran. 2012. Ne 4. C. 32-38. URL:
http://www.center-bereg.ru/o1462.html.

10. brikoB A. B., Kamyxxuna M. A. OGecrieuenne 6€30MacHOCTH B Tie-
HuTeHIMapHbIX yupexnaeHusx CHIA. Veonosno-ucnonnumenvnasn cucmema:
npaeso, skonomuxa, ynpaeienue. 2015. Ne 6. C. 100-107.

82



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

11. TomonoB II. B., CrnacennukoB b. A. AHanu3 3apy0eXHOro oIbiTa
MIEHUTEHIIMAPHOW JICSITENBHOCTH.  Y20106HO-UCNOIHUMENbHASL  CUCTNEMAL:
npaso, skoHomuxa, ynpaenenue. 2015. Ne 5. C. 15-19.

12. Use of Force and Application of Restraints. 2014. U.S. Department
of Justice Federal Bureau of Prisons. URL: http:/www.bop.gov/policy/
progstat/5566_006.pdf (nata 3Bepuenns: 09.09.2019).

13. Cepresnun B. A. Mcnons3oBaHue CUIIBI U CIIELUAIBHBIX CPEJICTB B
OTHONIEHUH 3aKJIOYEHHBIX B UCIpaBUTENbHBIX yupexaeHusix CLIA. [lenu-
MEeHYUapHoe npaso: 10pUoULecKas meopus U NPAGONPUMEHUMENbHAS NPAK-
muxa: HayuHo-oopasosamenvrulil scyprar 2015. Ne 2 (4). C. 96-105.

Kraskovskyi Ye., Miroshnyk R.

LEGAL BASIS AND PROCEDURE FOR APPLYING
PHYSICAL FORCE, SPECIAL MEANS, AND FIREARMS
TOWARDS CONVICTS IN FOREIGN COUNTRIES

The article deals with the legal basis and procedure for applying physical force,
special means and firearms towards convicts on the example of Belarus, EU Member
States and the USA. Attention is drawn to the need of using positive foreign
experience in applying physical force, special means and firearms towards convicts
in the process of reforming the Criminal and executive System of Ukraine.

1t is noted that in recent years in Ukraine the normative base, which regulates
the order of using physical force, special means and firearms by officials of penal
institutions, has been completely updated. At the same time, it is noted that it still
does not fully comply with European and world standards and needs further
improvement. Therefore, it is important to study foreign experience, especially of the
European Union Member States and the USA, in order to address the shortcomings
and uncertainties of current criminal law.

It has been noted that in many foreign countries the applying of physical force,
special means and firearms similar to the domestic one is applied to convicts. This is
due to the need to respect convicts’ rights and freedoms as provided for in the
Universal Declaration of Human Rights, the International Covenant on Economic,
Social and Cultural Rights, the Convention for the Protection of Human Rights and
Fundamental Freedoms, and the like. Foreign countries are united by the fact that
the use of force and special means is exceptional, and the use of firearms is a last
resort. What distinguishes the domestic practice of the using force against convicts is
the fact that in European countries and the United States, the main reasons for using
force and weapons are not convicts’ unlawful actions, in particular malicious
disobedience, rampage, but the security of the life of the penitentiary institution, that
is, the object of legal protection is more general. This should be taken into account
when introducing amendments to the legal acts on the use in Ukraine of physical
force, special tools and weapons to persons held in penitentiary institutions.

Key words: physical force, firearms, special means, basis for applying,
penitentiary institutions, foreign countries.
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Y BUIIPABHUX KOJIOHISIX YKPATHU

Y cmammi nasedeno ananiz Haykosux nioxooie 0o npooremu 3abesneuents des-
NeKU NEPCOHATY Y BUNPABHUX KONOHIAX YKpainu ma obpyHmoeano it akmyanvhicms 3a
CYUACHUX YMO8 pehopmy8anHs (PO36umKy) nenimenyiaproi cucmemu Yxpainu. Busna-
YEHO, WO HEHANLEICHUTL PiBeHb NIO2OMOBKU NEPCOHANY, HE3HAHHA HUM NONOJICEHb HOP-
MAMUBHO-NPABOGUX AKMIG Y chepi BUKOHAHHA Ma 6i00YBAHHA NOKAPAHb, d MAKONC
HeOOMPUMAHHA BUSHAUCHUX Y HUX GUMOZ NPU3BOOUNTL 00 NOPYULEHb 3AKOHHOCHI, U0
VCKNIAOHIOE 3aDe3neuents be3nexu 8i0nogioHol kamezopii nocadosux ocio.

Knruosi cnosa: cman naykoeoi po3pobxu, npobnema, b6e3nexa, nepcoran, eu-
NpasHi KOMOHL.

IMocTranoBka npo6JemMu. SIK CBiIUYUTH MPAKTHKA, MIOPIYHO Tep-
COHAJI BUNPABHUX KOJIOHIN CTa€ >KEPTBaMHU 3JIOUMHHHUX IOCATaHb 3
00Ky 3acymKeHuX J10 1mo30asiieHHs Boii [1, ¢. 94]. Takox 3 KOKHUM
pPOKOM yce Oibllie MOPYIIYEThCS KPUMIHAIBHUX MPOBaHKEHb 100
MPaliBHUKIB PaBOOXOPOHHKX OPTaHiB, y TOMY YHCH1 Y CTPYKTYPHHX
migposainax JlepkaBHOI KpUMiHaIBbHO-BHKOHABYOI ciyxOu (mami —
JKBC) Vkpainu. [Ipo comianbHy Ta IpaBOBY HE3aXHUILEHICTh MEPCo-
HaJly BHIIPAaBHUX KOJIOHIN YmoBHOBaxkeHHi BepxoBHoi Pamu Ykpai-
HU 3 MpaB JIIOJMHU HATOJIONIYE y CBOIX JIOMOBIJAX, a TAKOX IIPO IIE
fiae MoBa B IHIMX odimiiHUX AokyMeHTax. Huni ¢opmu i 3acobu
BUpIIIEHHS] MPOOJieM 3aXHCTy MpaB MPAIiBHUKIB MPaBOOXOPOHHHUX
opraniB 3aranoM i nepconaiy JIKBC Ykpainu 30kpema manoedexTiB-
Hi, TOMY CJIiI MOriauOIeHO BHBYATH Cy4acHi MOHOrpadii, HayKoBi
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CTAaTTi Ta IHIIN POOOTH BUEHMX, SIKi 3aiMarOThCsl IIUMHU MUTAHHSIMH.
CyuacHuii ctaH 3a0e3rneueHHs 0e3MeKU MepCoHaly BUIIPABHUX KOJIO-
Hill 3acBiguye HE qyXKe TMO3UTHBHHIA pe3ybTaT, i MU 0auuMo, 1o e
MUTAaHHS OTpe0ye OLTBII TIMOOKOTO JOCIiIKEHHS.

AHAaJi3 ocTaHHIX JOCTiKeHD i myQJrikaniid. AHasi3 HAyKOBOI Jii-
TepaTypH Ja€ MiJCTaBH KOHCTATyBaTH, L0 O3Ha4YeHa NMpoOJieMaTHKa €
MPEAMETOM JOCITiIKCHHS HU3KH BITUM3HSIHUX YYEHHUX SIK Y MeXax Jisi-
JILHOCTI TPaBOOXOPOHHMX OpraHiB 3arayiom, Tak i JJKBC Ykpainu 30k-
pema. Tomy B 1ilf HayKOBii MyOJiKallii MA CITUpAKCS Ha TIpalli TAKHX
yuenux, sk O.M. baunypku, O.B. bery, LI'. boratuproBa, A.O. lNanasi,
T.A. leancoBoi, O.M. IIxyxi, B.M. [Ippomina, O.0. KamxeHko,
O.A. Maptunenka, C.B.3muBka, O.TI.Konba, 1. M. KonoryHa,
B.I. Ocaguoro, B.I'. IlaBnosa, P. M. Iligsucorskoro, O.I1. PaOunn-
cekoi, A.B. CaBuenka, M.I. XaBpontoka, O.0O. llIkytu, /[.B. fryHoga,
I.C. SkoBews Ta 1H.

®opmyaoBanHs MeTH. [lonsirae B y3aragbHEHHI HasBHUX Hay-
KOBHX MiAXOJIB Ta (OPMYIIOBaHHI aBTOPCHKOrO OadeHHs A0 Mpo-
Onemu 3a0e3nedueHHs] Oe3MeKH TEepCOHANly y BHIPABHUX KOJIOHISX
Ykpainu.

Bukaan ocnoBHoro marepiany. [IpoBenennii Hamu aHaii3 Hay-
KOBUX Tpallb 3aCBiYUB, 10 MpobdiieMa OE3MEeKH MepCOoHaNTy YCTaHOB
BHUKOHAHHS MoKapanb (nami — YBII) 3aranom Ta BUIpaBHUX KOJOHIH
30KpeMa Ma€ KOMIUIEKCHHH XapaKTep, OCKUIbKH Tependayae He Tillb-
KM 3aXUCT BiJ{ 3JIOYMHHUX TMOCITaHb 3 OOKY 3aCy/DKEHHUX, a W 3aXHCT
BiJl JiT HEOE3MEUHUX TEXHIYHUX, MEIUYHUX U IHIIUX HECIIPHUSTIUBUX
(akTOpiB, AKi TOCHITIOIOTHCS B MICISAX 1MO30aBICHHS BOJI.

3BaxkarouM Ha KOMILICKCHHI XapakTep JOCIHIHKYBaHOI mpooiie-
MaTHKH, MH TaKOX MiATPUMYEMO TIO3WIII0 YKpPaiHCHKOI BUYEHOI
0O.B. Tka4oBoi, sika 10 cucTeMu 3a0e3reueHHs 0e3MeKH TIeHITeHITiap-
HOT'O TIEpCOHAITY, a TAKOXK J0 BiAMOBIIHUX PU3HKIB (HeOe3MeK) TaKoxK
MPOMOHYE BiIHOCUTH BUKOPHCTAHHS TEXHIYHUX 3aC00iB, HEraTUBHHM
BIUTUB OTOYCHHSI HA MpAIiBHUKIB y TUIaHi iX mpodeciiiHoi nedopma-
uii, mo nepedyBae y npsaMiii 3aJeXHOCTI Bi cTaxy podotu abo ciy-
KOM B MICIISIX 11030aBJICHHS BOJI, a Takoxk Buay YBII [2, ¢. 299].

OnHiero 3 TPaBOBUX rapaHTild 3a0e3ledeHHs] 0cOOMCTOi Oe3nexn
nepconany JIKBC Vkpainun € HeyxunbHe noTpuMaHHS cT. 24, 29
Koncrutynii Ykpaiau, B AKAX BHU3HAYECHO, IO BCi € PIBHUMHU Tepen
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3aKOHOM; KOXXEH Ma€ MpaBO Ha CBOOOLY W OCOOMCTY HEJOTOpKaH-
HICTB; apellT, B3ATTS IMiJ BapTy Ta TPUMaHHS MiJ BapTOIO JIOMyCKa-
IOTBCSI JIMILE 33 CYJAOBUM pillleHHsIM [3].

Kpim OcHoBHOTO 3aKoHy JepkaBH, cepell TOKYMEHTIB, IO perna-
MEHTYIOTh MUTaHHS 3a0e3MeueHHs] 0COOMCTOl Oe3MeKn MepcoHany BU-
MpaBHUAX KOIOHIM, cij Ha3zBatu: 3akoHu Ykpainu «llpo [epxkaBHy
KpPUMIHAILHO-BUKOHABYY CIykO0y Ykpainu», «IIpo omepaTuBHO-pO3-
IIYKOBY AisUIbHICTBY, «IIpo 3a0e3medeHHs Oesneku ociO, siki OepyTh
y4acTh Yy KpUMIHAJIBHOMY CyIOYMHCTBI», «lIpo nepkaBHWIl 3axHCT
MpAaIiBHHUKIB Cy/y 1 IPaBOOXOPOHHUX OpraHiBy, KpuMiHaIBHUI KOJIEKC
(mari — KK) Vkpainu Ta KpumiHaabHO-BUKOHABYME KOZEKC Y KpaiHu.

Cepen 3aco0iB 3a0e3meueHHs 0COOMCTOI Oe3MeKkn mepcoHany BH-
MpaBHUX KOJIOHIM BaKJIMBE MICIle MOCijae MpodiIaKTHYHA [IisUTb-
HICTh, CIIPSIMOBaHA Ha 3amo0iraHHs 3JIOYMHHHMM BHSBaM, Harjsa 3a
MOBEIHKOIO 3aCyJKEHUX, CYBOPO pErjaMeHTOBaHWH BHYTPIIIHIN
PO3IMOPSIIOK BUIPABHOI KOJIOHIT Ta OCOOJIMBO COIliaJIbHO-ITPaBOBHIA
3axHCT, peatizalis SKOTro 3aJIHIIAE€THCS, Ha XKallb, IIEPEBa’KHO Ha PiB-
HI 3araJIbHUX JeKJIapallii.

Sk 3a3nauae O.B. TkauoBa, Ha nepconan JJKBC Ykpainu nomm-
PIOETBCS Tisl HOPMATHBHO-TIPAaBOBHUX aKTiB, IO PETIaMEHTYIOTh OK-
peMi IUTaHHS AisUTBHOCTI OpraHiB BHYTPIIIHIX crpaB (HUHI — OpraHiB
HarionaneHoi modtiii). Y aeskux BUIAKax B3arajii HEMOXIIMBO YiT-
KO ¥ IIBUJKO 30pPIEHTYBATHUCS, SKUH caMe 3aKOHOJABYMI aKT MOBH-
HEH 3acTtocoByBatucs [2, c. 301].

Cnig moromutucst 3 O.M. JIKyxer Ta IHIIUMH HAyKOBIIMH B
TOMY, IO TMPOOJIEeMa COMIATLHO-TIPABOBOTO 3aXUCTY JKEPTB 3JIOYMH-
HOCTi B MicLsIX 1030aBiIeHHs BOJIi MOTpeOye CIEeliadbHOr0 PO3TIsiAy
Ta BUBUYCHHS Ha BCIX PIBHAX 1 HampsMax — MPaBOBOMY, EKOHOMIYHO-
My, BUXOBHOMY Ta iH. [4, c. 296-297].

OpHak, sk mpaBmiIbHO 3ayBakuB O.M. JIxy»ka, 11eif BUCHOBOK He
MOXKe OYTH BUKOPUCTaHUH JIJIs TOTO, 1100 BBa)KaTH MOTEPIIIMX BU-
HYBAaTISIMH B TOMY, 1110 BOHH CTaJIM JKEPTBaMH 3JI0UMHIB. Y 3J04HMHAX
BHHHI Ti, XTO X Y4HHS€E, 3a 0 BOHU U MPUTSTYIOTHCS 10 KPUMiHAb-
HOI BiMOBIAaIBHOCTI (X0ua Mipa i Hepilko BU3HAYAETHCS 3 ypaxy-
BaHHSM TOTO, SIKE 3HAYCHHS /s 3aMOISTHHS 3JI0YMHY MaJa MMOBEIiH-
Ka notepriioro) [4, c. 297].
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3a BUCHOBKAMH OKPEMHUX JIOCIIJHHKIB, HAHOJMKUUM dYacoM
JKBC VYkpainu o4ikye KaJpOBHI TOJIOJ, 3aCY/PKEHUX — Pi3Ke MOrip-
IIICHHS YMOB yTPUMAaHHS, a CYCHUIBCTBO — 30UIBIICHHS PEIUAMBHOI
3M0YMHHOCTI. Takuil HEBTIIHUN MPOTHO3 HANPOUIYETHCS 3 aHaTIZy
BIIMOBi/Iel 3acymKeHHX, 0 Oyau OTpUMaHi y Ipoleci MpoBeaeHHS
crelialbHUX TOCIIKeHb [5, ¢. 20].

om0 MisUTRHOCTI TIEPCOHANY BUIPABHUX KOJIOHIM Ta B KOHTEKCTI
CTBOpPEeHHs BikTUMOJoriynux curyanid H.1. KapnadoBa 3ayBaxwna:
«..po00Ta B KPUMIHAILHO-BUKOHABYIM CHUCTEMI MOPIBHSHO 3 IHIIMMU
JIepKaBHUMH CTPYKTYpaMH 3aJIMIIAETHCS OJHIEI0 3 HAMOLIBII Herpec-
TIKHHX... HEIOYKOMIUIEKTOBAHICTh OpraHiB Ta YCTaHOB BHUKOHAHHS
MOKapaHb IEPCOHATIOM, HEeJOCTaTHE ()iHAHCYBaHHS BHJATKIB OILIATH
rpaiti, pakTUUHEe M030aBJICHHS 0CI0 PSAOBOrO 1 HAYAIBHHUIILKOTIO CKJIa-
Ny riependavyeHnK 3aKOHOAABCTBOM TapaHTii Ta MBI BKpail HEraTHBHO
BiZIOMBAETHCS HA AISUTHHOCTI [IEPCOHATY OpraHiB Ta yCTAHOB BUKOHAHHS
MOKapaHb, BUKITMKAE MOPAJIBHO-TICHXOJIOTIYHY Ta COLIANBHY HarpyKe-
HICTh Y KOJIEKTUBAX, IIPU3BOJUTH JI0 MUIMHHOCTI KaJApiB, 3HAYHUX (Di3H-
YHUX Ta TMCHXOJIOTTYHUX MEPEBaHTAXKCHb, BiIOMBAEThCA HA (DaxoBomy
piBHI Ta ciry»O0Biil JisUTBHOCTI MPAIiBHUKIB, IOPOKYE BUSIBU KOPYII-
LiHHKUX TisHB Ta podeciiinoi aedopmarii» [6, c. 283-284].

Cnin noromutuck 3 P.M. [linBucorpkuMm, SKUN XapakTepu3ye
ocobucTy 0e3rneKy TakuMe (pakTopaMu: crienugikoo yMOB, 3MICTy Ta
¢dopm npodeciitHol AiSIIBHOCTI; METOI0 MpodeciiHOl MisTBHOCTI Mpa-
LIBHUKA; 3aTalbHOI0 MPOQeCciiHOIO MiATOTOBKOIO MPalliBHUKA Ta Has-
BHICTIO B HBbOT'O CITEI[iaIbHUX 3HaHb, YMiHb Ta HABUYOK II[0JI0 3a0€3-
MEeYeHHS OcOoOMCTOi Oe3mekd i Yac BHKOHAHHA NpodeciiHuX
3aB/aHb. TakoX MOIMEHOBAHUMN JIOCHTIIHUK CIPABEIJIUBO BBAXKAE, 10
3a0e3nedyeHHs] Oe3MeKH MepcoHany KpUMiHaJIbHO-BUKOHABYOI CHUCTE-
MU — II¢ TapaHTOBaHWH HAI[iOHAJIFHUM 3aKOHOJABCTBOM Ta HOpMaMH
MDKHapOAHOI'0 TpaBa 3aXHCT JKUTTS, 370pOB’S, YECTi Ta TiJAHOCTI
0cO0M BiJ MPOTUIIPABHUX IMOCATAHb, 1HIIUX [ii, 10 MalOTh Ha METi
3anofisiHAA (DI3MYHMX YU MOPATBHUX CTpak[JaHb, a TaKOX 3amodi-
raHHs HeOe3MmeKaM 1 3arpo3am, y TOMY YHCHI 3arpo3u MOIIMPEHHS
enmigeMii, iHQEKUIHHIX 3aXBOPIOBaHb Ta TyOepKynbo3y [7, c. 96]. I3
TaKOI JYMKOIO MU B IIIJIOMY TIOTOJIXKYEMOCS.

Ha nymKy ykpaiHCBKMX €KCHepTiB, €BpOIelChbKa IEHITEeHIapHa
cHcTeMa 3HaYHO BiPI3HAETHCS BiJ Ti€l, AKy (QOPMYIIOE BITUM3HSIHUHA
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3aKOHOJIaBeIlb. Pi3HMIISA TOJISITaE B TOMY, IO €BPONEHChKA MEHITCHITI-
apHa KOHIIEMIIisl TOKapaHHs BpaxoBye caM (hakT 1mo30aBlieHHs BOJI, a
HE PEeKUM, OCKUIBKH YB’SI3HEHH:I mependavae 1mo30aBiieHHsT BOI, IO
caMe 1o co0i € okapaHHsM. | came ToMy oco0a, sika MOTPAILISE B €B-
PONENCHKY YCTaHOBY 11030aBIIEHHSI BOJIi, YTPUMYETHCS TaM SIK JIFOIUHA.
To0To eBpormeiicbka apagurmMa CTBEpIKYE, IO HABITH 3JI0YMHEIb T10-
BUHEH 3JIUILNATUCS JIIOJUHOIO, KUTH B CYCIUIBCTBI Ta CTAHOBUTH HOTO
HEBil’eMHY 4acTHHY. Y TOH 4ac SIK BiTUM3H;IHA MapagurmMa poOUTh
3aCyDKEHOT0 0COOO0 «I103a CYCHIUILCTBOMY, 0CO00I0, SIKY HEOOXiIHO
MOKapaTH Ta BUMPABUTH 32 IOTIOMOT0F0 0€30C00HCTICHOI cucTeMHu [8].

Sx 3a3navac M.M. fAuummH, y npoueci pepopMyBaHHS KpUMi-
HaAJTbHO-BUKOHABYOI CUCTEMH MEpIIOYeproBy yBary HEOoOXiIHO MpH-
JUTUTH TPHUBEACHHIO YMOB TPHMaHHS 3acyIDKEHHX Ta 0ci0, B3ATHX
il BapTy, y BIIMOBIAHICTh i3 BAMOTaMH 3aKOHO/IABCTBA Ta €BPOIICH-
CbKMMH HOpPMaMH 1 CTaHIapTamH, 3a0e3leueHHI0 0e3yMOBHOTO J0-
TPUMaHHS MpaB JIIOJWHYU 1 TPOMaJTHUHA B MICISIX 11030aBJIEHHS BOIMi,
cTabinbHOMY (yHKIIIOHYBaHHIO opraHiB, YBII, crmiguux i3onsaTopis,
MiAPHEMCTB, 3aKIajiB OXOPOHH 37I0POB’sl 1 HaBYAIBHUX 3aKJIaliB
JKBC VYkpainu, nam’sTaroud HpH bOMY, L0 CIIiBpOOITHUITBO 3
€BponeiicekuM CorozoM y wiHl cepi CycniIbHEX BiJHOCHH MOXeE
MPUHECTH TIO3UTHBHI PE3yNbTaTH JIUIIE 32 YMOBH PENPOAYKTHBHOI
ajianTauii €BpPOMEHCHKOro JOCBiAY 1 CTAaHIAPTIB y BITUM3HSHE 3aKO-
HOJJABCTBO 3 YpaxyBaHHSM HalliOHAIBHOI cienugiku [9].

Cnin migkpecnutd HaykoBy mnosuilito A.X. CrenaHioka, Biamo-
BITHO /10 siKOi Oe3rneka € (DyHJIaMEHTAIBHOK OCHOBOIO (PYHKIIIOHY-
BaHHS KPUMiHAJIbHO-BUKOHABYOI ccTeMU. BOHA € BIacTHUBICTIO KpH-
MiHAJIbHO-BUKOHABYOI CHUCTEMH, OpraHi30BaHOI Ha MpPUHIMIAX
LUTICHOCTI Ta CTANMX 3B’S3KiB MiX ii CTPYKTYpPHUMH MiIpO3ZiTaMH.
3arpo3a KpUMiHaJIbLHO-BUKOHABYIM Oe3Melll € BiXUICHHIM Bij KpH-
MiHaJIbHO-BUKOHABYOI IiSUTBHOCTI, Bifl IOPSKY BUKOHAHHS Ta Bif0y-
BaHHS TIOKapaHHS, TOCSTaHHAM Ha TPaBOBE CTAHOBHILE yYaCHHUKIB
KpUMiHaJIbHO-BUKOHABYMX MpaBoBigHOCHH [10, c. 239-241].

Dopmymroroun moHsATTs «Oe3neka B JIKBC Ykpainny», Mu BBaxae-
MO 32 JIOpeuHe 3BEpHYTH yBary Ha MeTy LbOTO MPOIECY, KUK AACTh
3MOTY MT0Ka3aTH MPH3HAYEHHS [ILOTO MPABOBOIO IHCTUTYTY B CYCHiJIb-
ctBl. He MO)kHA HE BimMiTHTH TOro (hakTy, 1110 3a0e3reueHHs Oe3reKn
B JIKBC Vkpainu BinOyBaeTbcs y pi3HUX (opMmax i3 3acTOCyBaHHIM
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PI3HHX METOJIiB BILJIMBY, 3aJISKHO BiJl CTYNEHs CYCILIbHOI HeOe3neKu
MOXIIMBOI 3arpo3u abo HeOe3NeyHOro MOCSTaHHS, Cy0 €KTUBHOTO Ta
00’€KTHBHOTO CKJIaJy LLOTO SBUIIA TOMO. MOXXEMO MPUITYCTUTH, IO
i MeTy Oe3nekn MO)KHA THQepeHIiioBaTH 32 BKa3aHUMHU KPUTEPISIMH.
Bonnouac odeBmaHo, mo rojoBHa mera Oesneku B JIKBC Vkpainu
IIOBMHHA BKJIIOYATH JIMILE ICTOTHI Ta 3arajbHi JUIf BCiX ii BHAIB O3HA-
ku. 71t IBOTO CITiji BpaxoByBaTH, IO TpodiieMa 3abe3nedeHHs Oese-
ku B JIKBC Ykpainu oOymoOBJieHa BIUIMBOM HU3KU (DAKTOPIB SIK 30B-
HINIHBOT0, TaK 1 BHYTPIIIIHBOTO XapaKTepy.

[omo 1poro B.M. CHHBOB MifIKPECIIOE, MO TEHITSHITIapHA isThb-
HIiCTb 3yMOBJIGHa OCOOJIMBOCTSIMM CBOTO IpPEIMETa, YMOBaMH POOOTH,
3aBIaHHSAMU 1 O€311eK0I0 — SIK BHYTPiIIHBOM0 (B Meskax Y BIT), Tax i 30B-
HIIHBOIO (3 TOYKHU 30pY 3aXHCTY CYCHTbCTBA Bin 310unHIiB) [11, c. 20].

Ha namy nymky, merta 6esneku B JJKBC Ykpainu monsirae B 3a-
XHCTI TpaB i cBoOoj nepconany ¥YBII, camux 3acy/pkeHUX Ta 1HIIUX
oci0, gxi mepedyBaroTh Ha TepUTOPil BUNIPABHOI KOJOHIT YM CII1T90Tr0
130J1TODY.

3abe3mnedyeHHs Oe3MeKH SIK CaMHX TEHITEHIIapHUX YCTaHOB, TaK i
BCiX 0cCi0, siki mepeOyBaroTh Ha 11 TepUTOpii (BKIIOYAIOYH MEPCOHAI,
3aCy/KEHUX, POJAMYIB Ta IHIIUX OCi0), € OJIHUM i3 OCHOBHHX 3aBJIaHb
oreparuBHuX miApo3autiB YBII. BukoHaHHS BKa3aHOro 3aBIaHHS
3aJIeKHUTh Bijl peaizallii TaKuX 3aX0JIiB: MEPEKPUTTS KaHANIB HaJIXO0-
mxerHs 10 YBII 3a00poHeHUX MpeaMeTiB; BUSBICHHS CHIBPOOITHH-
KiB YCTaHOB, sIKi BCTYNAIOTh Y HEIO3BOJICHI 3B’SI3KH 13 3aCyPKEHUMH
Ta TXHIMH pOIUYaMM; CBOEUYACHOIO OJICPKAHHS 00’ €KTHBHOI Ta JOC-
TOBIpHOI iH(pOPMALIiT PO MOBEIIHKY HEraTUBHO CIPSMOBAHHX 3acy-
JDKEHHX, ICHYIOUY CUCTeMY iXHIX TPYH, CTPYKTYPY Ta CIPSIMOBAHICTh
y IUX TpyMax; BUSBJICHHS 1 TOCTAaHOBKA Ha MPOQUIAKTUYHUH Ta Ore-
paTHBHUI OONIKM HEraTHMBHO CIPSIMOBAHUX 3aCy/PKEHUX; YCYHEHHS
MPUYKH 1 YMOB, 10 CIPHUSIFOTh BYMHEHH!O 37104nHiIB B Y BII. 3a ymoBu
HaJIOKHOI 130JIA1li1, €PEKTUBHOTO HATJIALY Ta MPO(IIAKTUKU, B TOMY
YHCIIl 3a JOIMOMOI'OI0 HAJIEKHOI0 TEXHIYHOro ocHameHHs Y BII, 3io-
YHHHICTh 3aCy/KCHUX Y MIicCLSIX 1M030aBlIeHHS BOJIi Moxe OyTH 3Be-
JeHa a0 MiHimymy [12, c. 27].

Cnin moromutrcs 3 nymkoro B.B. Muxaiinina, mo 3 MeToro 3a0e3-
MeueHHs1 Oe3MeKH CJiJi BUKOPUCTOBYBATH OIEPaTUBHO-TEXHIUHI Mif-
PO3IITM KPUMiHATBHO-BUKOHABYOI CHCTEMH IIO/0 ONEPATUBHOIO CY-
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MPOBOJY JIiIEPiB 3MIOYMHHOTO CEPENOBHIIA, B TOMY YHCHI «3JIOMIIB y
3aKOH1», 13 BCTAHOBJICHHSM YCIiX €Mi30/(iB IXHbOI 3JI0YMHHOI JisIIBHOCTI
Ta MPUIMHEHHSM TPOTHIPAaBHUX HaMipiB, 3a0€3M€UeHHsIM MOCTIHHOTO
OTEpaTUBHOIO MPUKPHUTTS 1 CBOEYACHUM OTPUMAaHHSM iH(popMalii mpo
0ci0, 1110 BUMHWIIN 3TOYUHH TEPOPUCTUYHOI CIIpsiMOBaHoOCTi [13, c. 56].

Sk BuxoauTk 3i 3Micty cT. 102 KpumiHaibHO-BUKOHABYOTO KOACK-
cy YkpaiHu, pexuM — BCTAHOBJICHHI 3aKOHOM Ta 1HINIMMU HOPMAaTHB-
HO-TIPABOBHMH aKTaMH MOPSI0K BUKOHAHHS 1 BiIOYBaHHS IMOKapaHHS —
MTOBHMHEH 3a0e31euyBaTH, cepell IHIIOoro, 1 0e3neky nepconaty [14].

3abe3neyenns Oesneku nepcoHany YBII € omHuUM 3 OCHOBHHX
MpoOJIEMHUX MTUTAHb Y YACTHHI SIKICHOTO BUKOHAHHSI HUM CBOIX (YHK-
IIOHANBHUX 000B’s3KiB. [Ipobnema Oe3neku mepconany YBII mae
KOMITJIEKCHUH XapakTep. BoHa He BUUepIyeThCsl TUTBKH 3aXHCTOM Bil
3JI0YMHHUX MOCSATaHb 3 OOKY 3aCy/PKEeHHX (YB SI3HEHHUX), i BKIIIOYAE Y
ce0Oe 3axuct oci0, SKi MPaIOITh B YCTAHOBAX, Bij Jil HEOE3MEYHUX
TEeXHIYHUX, MEIUYHUX Ta IHIINX HECHPUATIMBUX (PAaKTOpiB, sKi MO-
CHJIIOIOTHCS B MICLIAX 11030aBJIeHHS BOJI. TaKoX 10 MOHATTA Oe3leKu
nepconanry YBII ciig BkIrO4aTH W HEraTMBHUH BIUIMB OTOYCHHS Ha
MpaliBHUKIB y MaHi iX mpodeciiinoi nedopmarii, mo nepedysae y
MpsIMi 3aJI©KHOCTI BiJl CTaxy poOOTH abo CiIy:KOH B MicUsX mo30aB-
JICHHS BOJI.

Kpurepisimu omiHK# cTaHy Oe3NeKH NMepcoHany B KOHKPETHiH yc-
TaHOBI, SIK BUXOJUTh, CJIiJ] BBOKATH: KaTeropii 3acyKeHux (yB’s3He-
HUX), HAPKOMaHIB, aJIKOTOJIKIB, TUX, XTO Ma€ MCUXIYHI BiIXUJICHHS,
BlJI-iH¢ikoBaHHX, XBOPHX HA TYOEpKyJIb03; TOTPUMAHHS 3aCyKEHH-
MU (YB’SI3HEHUMH) BUMOT a/IMiHICTpallii JUCHHUILTIHAPHOTO XapaKkTepy,
a TaKOXK IX CTaBJICHHS JIO I[MX BUMOT ¥ KUIBKICTh KOH(IIIKTIB, SIKi BU-
HUKAaIOTh MDK YTPUMYBaHMMHU Ta IE€PCOHAJIOM YCTAaHOBH; KiTBbKICTbh
MOrpo3 LIO/I0 MPAIiBHUKIB ¥ HIINX 3acy/KeHnX (YB’SI3HEHHX), Killb-
KICTh MEPCOHANY, 0 3aXBOPIB HA TYOEPKYJIbO3 UM iHIII 3aXBOPIOBAH-
Hs SIK 3araJIbHOro, TaK 1 TICHXIYHOrO XapakTepy, Bkatouatoun i BLJI-
iHdekuito, y micti aucnokanii ¥YBII un npoxxuBaHHS niepcoHaty Ta ix
ciMel, CTaTHCTHYHI JaHi MpOo il IPOTUIPABHOTO XapakTepy, BUNHEHi
IIO/I0 MEPCOHATY a00 iX OMIM3BbKUX POAUYIB TOIIIO.

CriBBiIHOIIEHHS O€3MEKH 3 PEKUMOM M030aBJICHHS BOJI CIIiJT
pO3IIIAIaTH Y TPbOX OCHOBHUX acrekrax. llepmuii — BoHa € ckinano-
BOIO YACTHHOIO METH 3arajibHOi O€3MeKH, 0 BU3HAUEHA Y MDKHAPO/I-
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HUX JOKyMEHTax sSK BHIIPAaBJIaHHA MOKapaHHS Yy BHJI MO30aBIICHHS
Boui. Jlpyruii — Oe3neka CTBOPIOE YMOBH JIJISi HOPMAJIBHOT JKHUTTETi-
smpHOCTI YBII, 3 ormsimy Ha 1o i MOXXHA po3MIIsAaTH sK 3acié 3a0e3-
TIEUEHHS MPaBONOPSIKY, TOOTO pexxumy. Tperiii — MmpaBoNOpAIOK Y
MICIISIX 1M030aBJICHHS BOJI BUCTYIAE€ OJHHMM 13 UMHHHKIB, SIKUH 00Y-
MOBJTIOE 3a0e3MeueHHs OC3MEeKH MePCOHAITY.

o ocHoBHUX 3aco0iB 3abesrmedeHHs Oesnexku nepconary JIKBC
VYxpainu ciij BiTHECTH, B TIepIIy Yepry, KpUMiHaJIbHO-IIPABOBI 3aX0/H,
HacaMIepesl, 3aKpilUIeH] SK 3JI0YMHU Ti CYCHUIBHO HeOe3IeuHi JIisHHS,
IO CHPSIMOBYIOTBCS Ha CIIPUYMHEHHS IIKOJW KHUTTIO K 370pOB’I0 Ha-
3BaHMX MpauiBHUKIB. Cepel] HUX: a) HOPMH, IO NiepeadayatoTh BiANOBi-
JANBHICT 3a TIOCSTAHHS HA KHTTS MpalliBHUKA MPaBOOXOPOHHUX Opra-
HiB (cr. 348 KK VYkpainu; 0) HopMu, M0 mnepeadavaroTh
BiIMTOBIAJIBHICTh 3a 3JIOYMHU TPOTH JKUTTS, 3/0POB’S, BOJI, 4ECTi Ta
riqHocTi ocodu (BimmorinHi crarti pozautie 11, Il OcobnmBoi yacTuHM
KK VYkpainn) Ta iHm HOpMH, 110 nepeadadeHi B iHmmx riaBax Oco0-
nuBoi yactunu KK Ykpainu [15].

Jlo yuciia OCHOBHMX 3ac00iB 3a0e3rnedeHHs 0e3MeKHu MepcoHaly
JKBC VYkpainu ciiji BiTHECTH 3aX0J¥ i KPUMIHAIBHO-BUKOHABUYOIO
XapakTepy, 110 Y MOeAHAHH] 3 TPaBOBHMH Ta OpraHi3amiiHUMHU acre-
KTaMH CYTTE€BO JIOMOBHIOIOTH KPUMIHAIBHO-IPABOBI 3ax01u. Baxiu-
B€ 3HAYCHHS Ma€ NMPOQUIAKTHYHA JISUTBHICTh y MICIAX M030aBICHHS
BOJIi, CIIPSIMOBaHa Ha 3aro0iraHHs 3J0YMHHUM BHSIBAM, Y TOMY YHCII
i cTocoBHO mepcoHaiy. Lle 1ae MOXITUBICTD BiTHECTH MPOQITAKTHKY
3JI0YMHIB Ta HIIMX MPaBONOPYIIEHb Yy BUIPABHUX KOJOHIAX J0 YHMC-
J1a 3ac00iB 3a0e31eueHHs 0OCOOMCTOT OE3MeKH TX TIepCOHAITY.

Harnsn 3a mMOBEAIHKOIO 3aCyKEHHUX TaKOX BiJirpae BasKIMBY
POJIb cepel IHCTUTYTIB KPUMIHAIBHO-BUKOHABYOIO TIPaBa, OCKLIBKH €
BpEr'yJIbOBaHUM SK KPUMIHAJIbHO-BHKOHABYMM 3aKOHOJIABCTBOM, TaK
1 BITOMYMMH HOPMATHBHO-IIPABOBHMHU aKTaMH. 3a3HAYMMO, IO caMe
YIIyIIEHHS B OpraHi3alii Harysiay € OJHI€I0 3 YMOB BUMHEHHS 3JI0YH-
HIiB TIPOTH MEPCOHATy BUIPABHUX KOJIOHIH.

HactynHum TakuMm 3aco00M € CyBOpO periaMeHTOBAaHHH BHYTpI-
IIHIH PO3MOPAJOK BUIIPABHOI KOJOHII, mepen0adyeHnii BiAMOBiTHUMHA
HOPMAaTHUBHO-TIpaBOBUM akTamu. Cepell OCHOBHHMX YHHHHKIB, SIKi
BILIMBAIOTh Ha O€3MeKy MepcoHaly BHIIPAaBHUX KOJOHiH, 0e3yMOBHO,
€ COIiaJIbHO-TTPABOBHI 3aXMUCT.
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OcobauBocti ciyx60Bo0i misiibHOCTI Y JJKBC VYkpainu, BuKO-
HaHHS IIUPOKOTO KOMIUIEKCY O0OB’SI3KIB B iHTepecax JepiKaBH, BH-
MaraioTe i crnenudiyaux ¢opm i 3aco0iB comiagbHO-IIPaBOBOTO 3a-
XUCTy  BIINOBiIHOrO mepcoHany. BomHouac — audepeHmiaiis
MEepCOHANTy 32 TaKUMU KPUTEPiSIMH, SIK 3MICT 1 CTYHiHb HeOE3NeKH
npodeciiiHoi AisUIbHOCTI BUMarae crenudikaiii MexaHi3miB i piBHIB
COIiAJILHOTO 3aXUCTY Ha OCHOBI KOMITEHCALlIHHIX MPHHIIUIIIB.

BucnoBku. Omxe, nepconan [IKBC Ykpainu noBuHeH 3a0e3re-
YyBaTUCh YCIM CIEKTPOM 3aXOJIB COI[IaJIbHOTO 3aXHCTy TPOMaJISTHU-
Ha, 8 TAaKOX JOAATKOBO J0 HHUX — PO3BUHYTOIO CHCTEMOIO 3aXOJiB
creniaabHoro (mpodeciiiHoro) 3axucty. Ha cboromHi 1ie, Ha ajb, HE
3aMpOBA/KEHO Yy MPAKTUKY, 00 HaBITh 3aKpIllJICHI B 3aKOHOJABCTBI
3aX0AM HE MiJKpPIMJIeHi MaTepialbHUMU PECypcaMu, BHACIIIOK YOO
BCi BOHM 3aJIMIIAIOTHCS Ha PiBHI 3arajibHUX Jekiapaiiid. Hacammepen
1€ CTOCY€EThCA 3aKpituieHHs y . 19 4. 1 cr. 18 3akony Ykpainu «[Ipo
JepxaBHY KpUMiHaJIbHO-BUKOHABUY CIYXO0y YKpaiHu» 000B’s3KY
MOCaIoBUX Ta ciayx0o0Bux ocid opraniB 1 YBII, cnigunx i3onsaropis
3a0e3neuyBaTH comianbHui 3axucT nepcoHany JKBC VYkpainu ta
YIieHiB iX ciMei, xo4a y cT. 23 s QyHKIisl TOKIaJaeThCsl BUHATKOBO
Ha AepkaBy. 3i 3MicTy cT. 23 3a3Ha4eHOro 3aKOHy BUXOIUTh, L0 CO-
iaJIbHHUI 3aXUCT BKJIFOYAE B C€0C YMOBH I'POIIIOBOTO i MaTepiaIbHOIr0
3a0e3mneueHHs, ormiary npaii tomo [16]. OCKUIbKH MeXaHI3M COIli-
QJIBHOTO 3aXKMCTy BCTAHOBJIIOETHCS OKPEMHUMH 3aKOHAMHU Ta KOHTPO-
JIIOETHCS BIAMOBITHUM HEHTPAILHUM OPTaHOM BHKOHABYOI BJIa/IH, 1110
peaiizye Aep:kaBHY MOJITHKY Y cepi BUKOHAHHS KPUMIHAIBHUX 10~
KapaHb Ta mpoOallii, BUHUKA€E MMEBHUN CyMHIB IIOJI0 TOTO, SIKUM YH-
HoM mpaniBHukn JIKBC YkpaiHum MOXKyTb caMOCTiiiHO 3a0e3nednTH
Horo Hane)xHUH piBeHb. O3HaUYeHa MpoOJIeMaTHKa CTaHe TPeAMETOM
MOJANBIINX HAYKOBHX TOIIYKIB.
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Puzyrov M., Sulym A.

STATE OF SCIENTIFIC RESEARCH OF THE PROBLEM
OF ENSURING THE PERSONNEL SAFETY IN
CORRECTIONAL COLONIES OF UKRAINE

The article analyzes scientific approaches to the problem of ensuring the
personnel safety in correctional colonies of Ukraine and substantiates its relevance
in current conditions of reforming (development) of the Penitentiary System of
Ukraine. It has been determined that the improper level of personnel training, lack of
knowledge of the regulations in the sphere of execution and serving sentences, as
well as non-compliance with its requirements, leads to violations of legality, which
complicates the security of appropriate category of officials.

It is determined that the purpose of security in the State Criminal-Executive
Service of Ukraine is to protect the rights and freedoms of personnel of the
penitentiary institutions, convicts themselves and other persons who are on the
territory of the correctional colony or detention center.

It has been found that security of personnel of correctional colonies is one of the
major issues in quality performance of its duties. The security problem of personnel
of institutions is complex. It is not only limited to protection against criminal attacks
by convicts, but also includes protection of persons working in institutions, from the
effects of dangerous technical, medical and other adverse factors that are
exacerbated in penitentiary institutions. Also, the notion of safety of personnel of
correctional colonies should include the negative impact of the environment on
personnel in terms of their professional deformation, which is directly dependent on
the work experience and years of service in penitentiary institutions.

The correlation of security with the regime of imprisonment has been
determined in three main aspects, namely: 1) it is an integral part of the general
security purpose, which is defined in international documents as justification for
imprisonment; 2) security creates conditions for the normal life of the institution, so
that it can be considered as means of rule of law, that is, the regime; 3) rule of law in
penitentiary institutions is one of the factors that determine personnel security.

Key words: state of scientific research, problem, security, personnel,
correctional colonies.
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NPOLIECYAJIBHOMY IIPABI TA )¢ KIIACUDIKALIA

Y ecmammi 30iticheno ananiz nioxoodie npedcmagHuKie pizHUX HAYKOGUX WKL 00
BUSHAYEHHST NOHAMM 00KA3I8 Y KpumiHanibHoMmy npoyeci. Ilpoananizoeano 6iomin-
Hocmi y ghopmynoeanni nonammsa 0okasie y Kpuminansrno-npoyecyanbnomy Kooekci
Pecnybniku Binopyce ma Pecnybniku Kazaxcman i3 nonammsm, nagedenum y Kpu-
MIHATLHOMY npoyecyanbHomy Kooekci Ykpainu. Ilposedeno ananoziio wjoo0o obme-
JICerb, KT 8UCY8aIOMbCst 00 OOKA3I6 YKPATHCOKUM MA 3APYOIdICHUM 3AKOHOOABCIMEOM.
Pozensnymo noensiou euenux wooo keanigikayii 0oxkaszie 3a okpemumu Kpumepisimu
Ma OXApAKMepu308aHO O3HAKU, WO NPUMAMAHHI YUM KIACUDIKAYisIm.

Knruoei cnosa: ooxasu, kpuminanoHuil npoyec, paxmuuni 0awi, Kiacugpikayis
00Kasis.

IMocranoBka mpodaemu. [IpaBunbHa omiHka 1 Kiacugikamis 10-
Ka30BOi 0a3u Mae Ha MeTi MPUUHATTA OOIPYHTOBaHHMX 1 3Ba)KEHUX
pillieHb y KpUMiHAJILHOMY MPOBa/XKEHHI, 116 OCHOBa OyIb-SKOTO Cy-
JIOBOTO Tporiecy. TiIbkH 3a iX JOMOMOI'00 MOXKHA BCTAHOBUTH (DAKT
MOPYIIEHHS HOPM MaTepiaJiIbHOr0 Ta MPOILECyallbHOrO IpaBa, came
TOMY iCHy€ HEOOXiJHICTh aHami3y MiAXOAIB NMPEACTABHHUKIB Pi3HUX
HayKOBHX IIKUI JIO BU3SHAYEHHS MOHSATTA JIOKA3iB Y KPUMIHAIBHOMY
nporieci Ta kiaacudikamii Joka3iB 3a OKPEMHMH KPUTEPiIMH.

AHaji3 ocraHHIX HocaimkeHb Ta myosaikamii. JJocnimkyBaHa
npobieMaTHKa Mae JaBHIO icTopiorpadiio y BITUM3HSHIN IOpHUCIpY-
nenuii. Tak, miid mpoOneMi y nopeBoMOLiRHMIA niepion OaraTo yBaru
MPUIUTSIIN Taki BUeHI-TIporecyaricty, sk JI. Bragumupos, B. [TaBuy,
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I. ®otinunpkuil, y paasHcebkui yac i po3poosum 1. Kas, JI. Kaphe-
eBa, JI. Kokopes, I1. Jlynunceka, 1. Myxin, A. Patunos, M. Ctporo-
Buu, ®. darkymin, M. Yensiios, H. SkyOoBuy, HajgOaHHIM BITUM3-
HSHOI Hayku Yy I1boMy Hampsmi € mpami FO. ['pomresoro,
B. Teptumnuka, M. Muxeenka, C. CraxiBcbkoro, M. Credana,
B. ®apunHuka Ta 0araThox iHIIUX.

Cepen BITYM3HSHUX YYEHUX CIIiJ BII3HAYMTH POOOTH TaKHUX Hay-
koBIiB, sk O. A. banuyk, 0. M. I'pomesuii, O. B. Kamuina,
H. C. Kapmos, P. C. Kamaseusp, JI. M. Jlobotiko, A. B. Monnosas,
B. M. Teprumnuk, B. 1. ®apunnuk, O. I'. [uno Ta iH.

MeTo10 cTaTTi € BU3HAYCHHS MOHSTTS JI0Ka3iB y KPUMiHAIEHOMY
MpolecyalbHOMY TpaBi Ta y3arajdbHEHHsS HAYKOBUX TOIJISIIB LIOAO
ix xnacudikarrii.

Bukian ocHoBHOro marepiany. [loHATTS noKa3iB € OmHUM i3
OCHOBOIIOJIOKHUX Yy KPHMiHAIBHOMY TIpolleci. 3Ha4YeHHs JIOKa3iB Ta
JOKa3yBaHHS CKJIAJHO TEPEO[iHUTH, OCKUIbKA BOHU € (yHAaMeH-
TaJTbHUMH SIK Y TEOPETUYHOMY, TaK i B IPAKTUYHOMY acCIeKTax KpH-
MiHaJIbHOTO Tporecy. Hayka KpuMIiHaIBHOTO MPOIECYaNbHOTO MpaBa
3aiiMa€eThCsl BUBUCHHSIM TIOHATTS JIOKA3iB Ta iX Kiacudikaiiiero uepes
ix MoCTiliHy eBoOIiF0. Ha mpakTuili )k Ba)JIMBUM € JOCIIKCHHS
JI0Ka3iB, BUMOTH JI0 HUX Ta 3HaYECHHSI, SIKE BOHU MAlOTh JUIsl PO3TILIAY
cipaBu. ToOTO TEOPETUYHE 1 TPAKTUYHE JOCITIJKEHHSI J0Ka3iB yTBO-
proe cuM0i03, SIKHi € HEBiJ €MHOIO CKJIQJIOBOI0 KPUMIHAJILHOTO MPO-
LECyaJIbHOro Npapa. BaKJIMBUM € JOCIIJDKEHHS MOHSITTS JO0Ka3iB SK
y BITUM3HSHIH, Tak 1 B 3apyOiKHi JOKTPHHI KPUMIHAIBHOTO MPOIe-
CyaJILHOT'O TIpaBa.

3MICT, 110 BKIAJA€ThCA B IIOHATTS «JIOKa3M», ICTOTHO BIUIMBAE Ha
BCTaHOBJICHHsI TpaB i 00OB’SI3KiB YYaCHHKIB KPHUMiHAIBHOTO CYJO-
YHHCTBA, 1110, B CBOIO Yepry, OPraHIYHO TOB’s3aHE 3 pealizallicio B
JOBEICHHI NPUHIUITB KPUMIHAJIGHOTO MPOIECY, 1 BOHO JIEKHUTH B
OCHOBI pIIlIEHb TEOPI€I0, MPAKTHKOI 1 3aKOHOM TaKHX IUTaHb, 5K
HAJIOKHICTh Ta JOMYCTUMICTh JIOKa3iB, KOJIO 1 3MICT CIOCOOIB iX BHU-
SIBJICHHSI, 3aKPIlUICHHsI, TIEPEBIPKH, OLIHKH, a TAKOX Ha Mpolecyalb-
HUH PEKUM BHKOPUCTAHHS OKPEMHUX BUAIB KPUMIHAJBHUX JOKa3iB.
Sk 3a3nauaB B. f. JlopoxoB, 3Ha4YEHHS JOKa3iB 3BOAMTHCS B KiHIIE-
BOMY PaxyHKy JO SIKOCTi pO3CIiIyBaHHA Ta BHPILIEHHS CIIPaB,
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3aKOHHOCTI 1 OOIPYHTOBAHOCTI PIillleHb, IO BUHOCSATHCS CIIITYUMU
opranamu i cyaom [1, c. 108].

OTke, Ha HAIly IYMKY, KODEKTHE BU3HAUECHHSI IOHATTS «IOKa3M»
— HeoOXiJiHa yMOBa BUPIIICHHS 3aBllaHb 1 JOCSATHEHHS I[UICH, 110
MOCTalOTh B KPUMIiHAIBHOMY CYAOYMHCTBI, SIKE MOBUHHO BILUTUHYTH
Ha BCE KOJIO JISUIbHOCTI MPaBO3aCTOCOBHUX OpPraHiB 3 MOIIYKY, 300-
py, ¢ikcanii Ta BUKOpPHCTaHHS JIOKa3iB B XOJl MiIrOTOBYOTO MpO-
BaJPKEHHS Ta CyJJOBOTO PO3TIISY.

InctuTyT nokasziB Mae naBHIO icTopiro. Tak, BiOMHIl HOpPUCT
XVII-XIX cr. I. bentam Bu3Ha4aB JOKa3u AK 3arajbHy Ha3By, SKa
JAEThCS KOXKHOMY (DaKTy, KOJIM BiH TOJAETHCS HA PO3TIISAI CYAII 3
MeTo10 c(hopMyBaTH B OCTAHHBOI'O MEPEKOHAHHS B iCHYBaHHI (pakTy,
SIKUI TIOBUHEH CTATH IMIJICTABOIO ISl CYJ0BOTO BUPOKY [2, ¢. 36].

J1o po3risiay MOHSTTS KpUMIHAIBHUX JI0Ka3iB 3BEpTaIMCs 06arato
BUJATHUX TPOLECYATICTIB 1 KPUMIHAJICTIB, IOCTIMKEHHS SIKHX
XapaKTePU3YIOThCS PI3HOMAHITHICTIO aBTOPChKUX JyMOK. Humu Oynu
3aMpONOHOBAHI JIECATKH BJIACHUX aBTOPCHKUX (OpMYIItOBaHbL abo
TPaKTyBaHb MOHATh «KPUMiHaJbHI JTOKa3W» ab0 «IOKa3H B KpHUMi-
HabpHOMY Tporneci». I, sik 3a3nauas FO. K. OpnoB, HaBiTh mpocTe me-
pepaxyBaHHs MO3UIIH YCiX aBTOPIB, sIKi BUCIOBIIIOIOTHCS 3 W€l Po-
OJsieMu, HaBpsiT YU MOXKJITUBO |3, c. 87].

JeranbHuil po30ip TMX YW IHIIUX MiAXOJIB JIO BU3HAYCHHS IO-
HATTS KpUMIHAJIBHHUX JIOKa3iB 3po0uB y cBoill podoti C. A. lleiidep
[4, c. 185].

JlocuTh OKJIATHO €BOIIOLIIO TTOTIISIIB 3 TTMTAHHSI TIPO TIOHSITTS «J10-
Ka3iB» y Haylli KpEMIHAIEHOTO MPOIIECY 32 OCTAHHE CTOPIvYS PO3IJISIHYB
y CBOEMY Jucepraniiinomy nocnimkenHi P. B. Kocrenko [5, ¢. 77].

Y PO3BUTKY YSBIIGHb PO TOHSTTS «KPUMIHAJBHI JIOKA3W» YiTKO
MPOIJIAJAEThCA iXHS ICTOpHYHA CIIAJKOEMHICTh, OCHOBH SIKOI Oynn
3aKjajieHi B po0oTax pOCIMCHKUX JOPEBOOLIHHMUX topucTiB JI. €. Bra-
mumuposa, C. 1. Bikropcekoro, M. B. Jlyxiscekoro, C. B. [lo3uuiiesa,
B. JI. Cnacosiua, /1. I'. Tansbepra, 1. 1. dotinuiikoro.

[IporaroM [OOCHUTH TPUBAIOrO 4Yacy MiJ KPUMiHAJbHUMH
J0Ka3aMHu pO3yMild, B OCHOBHOMY, (akT abo ¢aktuuHi gaHi. Taxk,
JI. €. BnaaguMupoB, SIKHi MPUCBSTUB Teopii NoKa3iB (HyHIaMEeHTaIb-
HE JIOCHIDKCHHS, CTBEPPKYBaB, M0 «KPUMIHAJIBHUM JIOKAa30M
HA3UBAETHCS BCSAKUHM (akT, SKMH Mae MPU3HAYCHHSM BUKIHKATH B
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CyJi TepeKOHaHHA B iCHyBaHHI Y HeiCHyBaHHI Oyab-sKOi 00CTaBH-
HU, 10 € IPEAMETOM CYIOBOT0 TOCTiKeHH» [6, . 100].

Touka 30py [AESKHX YYEHHX MpO Te, IO KPUMiHAJIHHUMH
JoKazaMH € 0e3nocepesiHbo TinbkH (paktu, Oyna mingana oOTpyHTY-
BaHHIO 1, Ha HAIII MTOTJISI, IIUJIKOM CIIPaBEIIMBIN KPUTHILL.

CraydeBcbkuii B. mig KpuMiHaJIbHUMH JI0OKa3aMd TIPOIIOHYBAB
«pO3yMiTH Ti (PaKTHUHI JaHi, HA MiACTaBi SIKKX CYAIs MOXKE YTBOPHTH
B c00i CTOCOBHO 3JIOYMHHOTO TOCATaHHS IMEPEKOHAaHHS MPO MO0
3JI0YHMHY 1 BUHYBATOCTi 0cO0H, sika Horo BunHumIa» [7, c. 144].

[ToHATTS KpUMiHANBHUX JIOKa3iB, JaHi JOPEBOJIOIIMHUMU TPO-
HecyagicTaMi, Majid iCTOTHUH BIUIMB Ha MOCTPEBONIOLIITHE KpHUMi-
HaJBHO-TIpOlleCyallbHe 3aKOHOMABCTBO. [IpuitHati B 1958 p OcHoBH
KpuMiHanbHOro cymounHcTBa Corozy PCP 1 corozHux pecmyOmik
(ct. 16), a 1Ba poku 1o ToMy 1 KpuMiHaJIbHO-TIPOIECYaIbHHUIA KOJEKC
VYxpaincekoi PCP (ct. 69), o cyTi, 3akpinuiu TpajulliiiHe TPaKTy-
BaHHS KPUMIHAJIBHUX JIOKa3iB AK Oyab-aKuX (PAKTHUYHUX TAHUX TPO
o0cTaBHHM, SKI MIAIATal0Th JOBEIeHHIO [8, c. 48].

VY o¢inocodii mig GakTHUHUMH TaHUMH MPOMOHYETHCS PO3YMITH
«TBEPZO BCTAHOBIICHE 3HAHHS, HAaJaHe Ha JIOCBifi, IO CIYrye s
SIKOTO-HeOy/Ib BHCHOBKY, IO € TIEPEBIPKOI0 SKOTrO-HEOYAb MpHILY-
meHHs» [9, c. 165].

B ykpaiHChKOMY 3aKOHOJABCTBi JI0OKa3aM i JOKa3yBaHHIO IpHC-
BAYEHO r1aBy 4 pozainy | unHHOro KpnminansHOro nporecyaisHOro
konekcy (KIIK) Ykpainu. BiTun3HsiHMI 3aKOHOAABEIb i JJOKa3aMU
B KpUMiHAJIBHOMY 3aKOHOAABCTBI BOadae: «(haKkTU4HI JaHi, OTpUMaHi
y nepenbaueHOMY 3aKOHOM MOPSJIKY, Ha TMIJCTaBl SKUX CIIIUHM,
MPOKYPOp, CIIAYHA CYAIs i Cy/ BCTAHOBIIOIOTH HAsBHICTH UM BiACY-
THICTh (paKTiB Ta 0OCTABHH, 1[0 MAIOTh 3HAYCHHS I KPUMIHAIBHOTO
MPOBAJHKEHHS Ta IMiISATaoTh JokazyBaHHIo» [10, ¢. 50].

HameBHo, Oynp-sika Hayka 1 Taity3b JIFOJCBKOI TisUTBHOCTI Oaxaia O
OIEpyBaTU TUTLKU TBEPJIO BCTAHOBJICHUMHU 3HAHHSIMU. AJie B IIHCHOCTI,
1 0cOONMBO B KPUMIHAJBHOMY HPOLECi, JIe TOKA3H XapaKTepH3YIOThCS
BHCOKHUM CTYIICHEM Cy0’€KTHBHOCTI, 3pOOHTH 11€ JJOCUTh BayKKO.

MMoBipHO, 1le BpaxyBamm aBTOPH cydacHoi pemaxuii Kpumi-
HaJBHO-TIpOlleCYaIbHOTO Koaekey Pociiickkoi Denepatii, mpuiHsITO-
ro y 2001 poui, 1 BUBHAYHIM SK JOKa3d y KPUMIHAJIBHHUX CIpaBax
«OyIb-SIKi BiJOMOCT1».
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Be3zanepeunnmu mepeBaraMu 1Oro (OPMYIIOBAHHS € Te, IO,
Mo-Teplie, 3aKOHO/IaBellb KOJHUM YHHOM HE CTaB 0OMEXYBaTH KOJIO
BiZIOMOCTEH, SIKi MOXKYTh OYTH BUKOPHUCTaHi SIK KPHUMiHaJbHI TOKa3H,
MO-JIpyTe, 3aKOHOJIABEIlb, MOXKJIMBO, 1 CaM, HE IMiJIO3PIOIYH TIPO IIe,
(dopMyITIOI0YH CydacHe MOHSTTS KpUMiHAIBHUX JIOKa3iB, 3aKiIaB Hay-
KOBi Ta MPakTHYHI OCHOBHM BHUKOPHUCTaHHS Cy4acHHX iH(opMamiiHuX
TEXHOJIOT1H y KpUMIiHAJIBHO-TIPOIIECYaIbHOMY JIOBEJICHHI SIK OAHIET 3
MPHUBATHUX TEOPill MPUIHATTS PIlICHb i, IO-TPETE, BU3HAB JOKa3aMH
He (aKTUYHI JIaHi, K TBEPJO BCTAHOBJICHI 3HAHHS, a BIJIOMOCTI, sIKi
TIyMauyHi CIIOBHUKH BH3HAYalOTh SIK «4aCTHHY 3HaHb, KpUTEpid ic-
TUHHOCTI SIKUX HEOAHAKOBHH Yy PI3HMX YYaCHHKIB Mi3HaBaJIBHOT'O
MPOIIECY».

Ane HacmipaBai He «OyaAb-sIKi BiJOMOCT» MOXYTh BUCTYIATH SIK
KpUMiHaJbHI J0Ka3u. Tak, HalpHUKIajA, AOCUTh 4acTo OyBalOTh CH-
Tyallii, KOJIM B XOZ1 MOMEepeAHBOr0 PO3CIiyBaHHS TOMUTYBaHUU (ITi-
JI03pIOBaHUl, 00BUHYBadYeHUI a00 CBIJIOK) MOXe JaTH OyJb-sKy iH-
¢dopmartito, ane, SK-TO KaXyTh, «HE MiJ MPOTOKOM». I, BiAmoBimHO,
nofibHa He3aJloKyMeHTOBaHa iH(opmalis He MaTHMe JO0Ka30BOTO
3HAUCHHS, aJiec MOXE MaTH OCOOJIMBY IIHHICTh, HAIPUKJIIA, JUTS 31-
CHEHHSI OTIepaTHBHO-PO3ILIYKOBUX 3aXO/IiB.

Jlunie 3a70KyMEHTOBaHI BiJIOMOCTi, OTPHMaHI 3 JOJEpKaHHIM
BuMor cT. 85, 86 KIIK Ykpainu, MoKyTh OyTH BUKOPHCTaHI B CyIi K
JIOKa3H.

BucHoBku ekcrepta i ¢axiBls, TPOTOKOIU CIIAYMX 1 CYIOBUX
JM, a TAKOXK «IHII JJOKYMEHTH» — II€ TSK yCl1 JJOKYMEHTOBAaHI BiJl0-
MocTi. Tobro sAkmo mnpoaHamizyBati HopMmH KpuminaibHO-
MPOIECYATBHOTO KOeKCY P®D, siki CTOCYIOThCS TEMH KPUMIHAIBHUX
JIOKa3iB, TO BHSIBJISIETHCS, 10 HUMH € HE «OYIb-sIKi», a TUIbKU JIOKY-
MEHTOBAHI BITOMOCTI.

3a gamumu B. I'puMka, KpUMiHalbHHH TpOLECYaJIbHUH 3aKOH
JKOJHOI 13 iepkaB €Bporneitbkoro Coro3y (€C) He MICTUTh JIeralibHO-
ro BU3Ha4YeHHs jaokasiB [11, c¢. 86]. Ha BiaMiHy Bij 3aKOHOIaBCTBa
kpain €C TOHATTA A0Ka3zy B KpUMIHAJIBHOMY Mpoleci YKpaiHu €
JIerajIbHUM (BU3HAYCHUM Y 3aKOHI).

Taxk, 3rigHo 31 cr. 88 KpuMiHaabHO-IIPOIECYaTBLHOT'O KOICKCY
Pecniy6miku Binopych sk 3MicT 10Ka3iB BHCTYMAIOTh «OyIb-aKi (ak-
THYHI JaHi, OTpUMaHi B mnepeadadeHOMYy 3aKOHOM MOpsAKY» [12,
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c. 34]. V cr. 115 KpuminaneHO-TIporiecyalibHOro Koaekcy Pecny0uti-
ku Ka3zaxcTaH BU3HAYAETHCH, 110 J0Ka3aMH y KPUMIHAIBHIN CrpaBi €
«3aKOHHO OTpuMaHi (akThuHi naHi» [13, c. 56].

Oco0auBOIO HIHHICTIO (OPMYIIOBaHb TOHSATTS JT0Ka3iB B Kpumi-
HaJbHO-TIpollecyalbHOMY Kojiekci PecnyOniku Binopycs 1 Kpumi-
HaJbHO-TIpollecyanbHOMY Konekci Pecyoniku Kaszaxcran € te, mo B
HUX HE MICTUTBLCS TOCUJIaHHS Ha Te€, IO JI0Ka3u MOBUHHI OyTH 3i0-
paHi TUIBKM BIAMOBITHO 1O HOPM KPHMIHAJILHO-TIPOLECYATBHOTO
3aKOHO/IaBCTBA.

Jo peui, Taka x HOpMa MicTuThes B 4. 2 1. 50 Koncruryiii PD:
«[lig wac 3milficHeHHS TPaBOCYIsl HE JTOMYCKAE€ThCS BHKOPUCTAHHS
JI0Ka3iB, OTPUMAHHMX 3 MOPYLIEHHIM (heaepabHOrO 3aKOHY.

Amnanoriudi oOMeXeHHS MICTUThL 1 BITUM3HSHE 3aKOHOJABCTBO,
BoHM nepeadadeHi ct. 87, 88 KIIK Ykpainu. 3 orjsay Ha BUKJIAJICHE
B HUX MOXKHa 3pOOMTH BHCHOBOK, II[0 OTPHMAaHHS HAJEXHHUX Ta JI0-
MyCTUMHUX J0Ka3iB € CKIaTHOIO CIPaBOI0, siKa MOTpe0y€e TOTPUMAaHHS
mpas, cBOOO/ Ta 3aKOHHUX iHEpeciB 0OcCi0, fKi € y4aCHUKaMH KpUMi-
HAJIBHOTO TIPOLIECY.

HaiBHo Oyno 6 qymaT, 110 Ti YM iHII aBTOPCHKi OPMYITIOBAHHS
MOHATTS. KPUMIHAJBHUX JIOKa3iB, MPOMOHOBAaHI MpolecyaticTaMH i
KpUMiHaiicTaMu, Oyab-IKUM YAHOM KapAWHAIBHO BIUIMHYThH HA 3Mi-
HY HOPM KpUMIHaJBHO-TIPOIIE- CYaJIbHOTO MpaBa («3aKOH TOTaHWi,
ale 1e 3aKOH»), aJieé BOHM JO3BOJISIIOTH Y JIESKHUX BHUMAJIKaX IO-
HOBOMY MOTJISIHYTH Ha CYTHICTh I[LOT'O OCHOBOIIOJIOKHOT'O TOHSITTS
KpUMiHAJIBHO-TIPOLIECYATBHOTO TPaBa.

Jloka3u HEOJHOPIHI 32 CBOEIO MPHUPOIOI0. Y 3B’S3KY 3 UM iX
MOXHa TOJAUTMTH Ha Pi3HI TPyNU 3a OKPEeMUMH KpuTepisimu. Taka
knacuikalliss Mae He TUIBKH TEOPETUYHE, a U MpUKIaaHe (IPaKTH-
HE) 3HAYEHHs, OCKUIbKM NpaBWIbHE BH3HAYEHHS TPHPOAM JOKa3y
JI03BOJISIE HaJlalli HOro MPaBUIIBHO OLIIHUTH Ta CIIPSIMYBAaTH CBOIO Jisi-
JILHICTh Ha OTPUMAaHHSI HOBUX JIOKa3iB.

Tak caMo sIK HE iICHY€E €IHOCTI MK JyMKaMH BUYEHHX IIOJIO BH-
3Ha4YeHHS JIOKAa3iB, TaK i HE ICHYE TaKoi €JHOCTI TyMOK IIOAO KIIaCH-
dixanii gokasis. Ix icHye nekinbka, OCKITbKM B KOKHOTO i3 BUEHHX €
BJIACHA JIyMKa 3 I[bOT'0 MPHBOAY. PO3riistHeMO /1Bi 3 HUX:

1. Knacudikanis 3a B. M. TepTumHukom:

1) 3a mxepenoM iHdopmaii J0Ka3K NOAUISIOTHCS Ha TaKi:
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- 1110 TTOXO/IATh BiJ 0Ci0;

- 10 MOXOJATh BiJf MaTepiaIbHUX 00’ €KTIB;

2) 3a OCOOJMBOCTSIMH BiOOpakeHHS TOJIi KPUMIHAIBHOTO
MPaBOMOPYIIEHHS Ta 3a XapaKTepOM B3a€MOJIT 3 HUM:

- IEPBUHHI;

- TIOXI1/IH1;

3) cTOCOBHO OOBHHYBaUCHHSI:

- 0OBMHYBaJIbHI;

- BHITPaBIYBaJbHI;

4) cToCOBHO (aKTy BUWHEHHS KPUMIHAIGHOTO MPaBONOPYILICHHS
KOHKPETHOIO 0CO00I0:

- TIpsMi;

- Henpsimi (To6iuHi) [14, c. 289].

2. Knacudikanis 3a FO. M. I'poriepum:

1) 3aneKHO BijJ MPOIECYaIbHOTO JPKEpelia J0Ka3iB, BOHU IOJi-
JSIOTHCS Ha:

- TIOKa3aHHS;

- peYOBi I0Ka3y;

- IOKYMEHTH;

- BUCHOBKH €KCIIEpTiB;

2) 3aJIOKHO BiJl CTAaBJICHHS JI0Ka3iB JI0 OOCTaBUH, IO MISATa0Th
JIOKa3yBaHHIO, BOHU MOIUISIOTHCS HA!

- TIpsMi;

- HempsiMi,

3) 3aJI©KHO Bij npeMeTa OOBUHYBaYCHHS JJOKAa3K MOUISIFOTHCS Ha:

- 0OBMHYBaJIbHI;

- BHITPaBIYBaJbHI;

4) 3aNeKHO Bil HAABHOCTI NPOMDKHHMX HOCIIB JIOKAa30BOI iH-
¢dopmarlii 10Ka3um MOXKYTh OyTH:

- IEPBUHHI;

- TIOXI1IH1;

5) 3a cnocoboM (hopMyBaHHS JIOKa3U MOJIUISIOTHCS Ha!

- 0CO0HCTI;

- peuosi [15, c. 289].

OTxe, Temep MOXEMO OXapaKTepU3yBaTH O3HAKH, IO TIpH-
TaMaHHI [IUM KJIaCU(IKaIlisM.
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[psami mokasu — 1e Ti, ki Oe3rocepeHbO BKa3ylOTh Ha HasiB-
HICTh 200 BiJICYTHICTh KOHKPETHOT OOCTaBUHHU, 1110 BXOJUTH JIO MPEJ-
MeTa JAoKazyBaHHA. [1ig mpsSsMUMHU JoKa3aMH CIiJl pO3yMITH HE TUIbKU
Ti, MO0 0E3MOCEePEIHFO BCTAHOBIIOIOTH a00 3alepeuyroTh HasBHICTh
MoJi1 KpUMIHAIBHOTO MPAaBONOPYIIEHHS, AAl0Th MPSMY, OAHO3HAYHY
BIJINIOB1JIb HA 3aIlMTAHHSA MPO TE€, XTO MOro BUMHUB, 200 kK BKA3YIOTh
Ha Te, 110 MeBHa 0coba He MOTJa CKOITH Iie KpUMiHaIbHE MPaBOIo-
pYLIEHHS (HANpUKIal, MOKa3aHHS CBifKa, SKWH OauuB, SIK IMiJO3pPIO-
BaHUIl BAAPUB MOTEPIILIOr0 HOXKEM, a00 MOKa3aHHsI IMiI03PIOBAHOTO,
B AKHX BiH BH3Ha4yae (akT BUMHEHHS HUM CYCHUTBHO HeOe3rmeuyHoro
NisiHHS, a0o, HaBMaKW, MiATBEpIDKeHe anifi), a ¥ Ti, MO NPSIMO
BKa3yloTh Ha iHImI oOctaBuHH, nepeadaueni cr. 91 KIIK Ykpaian
(Hampukiaz, MOBiAKa MPO TMOMEpeaHi CyIUMOCTi OOBHHYBauye€HOTO,
OCKUTbKA OOCTaBUHH, IO XapaKTEPU3YIOTh 0CO0Y OOBHHYBA4€HOIO,
MiJJIAratoTh 000B’13K0BOMY jJ0kazyBaHHoO (1. 4 4. 1 ct. 91 KIIK Yk-
painu) ab0 BHCHOBOK CYJOBO-MEIMUYHOIO EKCIepTa MPO TKKICTH
TUIECHUX YIIKOJDKEHb, SIKi Oynu 3aBJaHi MOTEPHLIOMY BHACHTIZOK
BYMHEHHSI [[010 HHOT'O0 KPUMiHAIBHOTO TPaBOMOPYIICHHS).

Henpsimi gokasu — 1e Ti, sIKi IpsIMO HE BKa3ylOTh Ha OOCTaBHHH,
110 BXOJATH JI0 TIPeAMETa JIOKa3yBaHH:, aje 3a iX JTOMOMOr ol MOXKHA
3pOOHUTH BHCHOBOK MPO MOXKJIHMBICTH (200 HEMOXIIMBICTH) ICHYBaHHS
nux oOcraBuH. BoHu, 3a3BHYail, MOKyTb BKa3yBaTH Ha MPOMDKHI
¢dakTH, AKi MiATBEPIDKYIOTh MPEIMET JOKa3yBaHHS B CYKYIHOCTI 3
IHIIUMHA Jl0Ka3aM¥ (HallpUKIaj, MOKa3aHHsA CBilKa, sSKAH OauuB y
KUTII TiI03pIOBAHOTO peyi, 1o Oy/In BUKpaAeHi y moTepiminoro, abo
MOKa3aHHs CBiJgKa, SKUM 0auuB, 1[0 0coDa TiKajga 3 TOTO MICIS, €
MmoTiM OyJIO BHSIBJIGHO TPYIl TOTEpIiioro, abo, MoKa3aHHs CBIIKIB
PO HENPHS3HI CTOCYHKH MK MiZI03PIOBaHUM 1 MOTEPILIAM TOIIIO).

[MutanHa mpo BiAHECEHHS AOKa3y OO0 MpsAMOro abo HempsMoro
3aJIOKUTH BiJ] MPEAMETa J0Ka3yBaHHS KOHKPETHOTO KPHMIHAJIBHOTO
npoBakeHHs. Tak, y MpoBajpKEHHI, po3loyaToMy 32 O3HaKaMu BOMB-
CTBa, MICTOJICT, IKUH OYB BHJIyYCHHUH M Yac OONIYKY y MHTJI IiJI0-
3pIOBAHOTO, HABITH SKIIO HA HHOMY BUSBJICHI BiJOUTKHM NAJIBINB I[i€l
ocobu, Oyne HenpsSMUM J0Ka30M (OCKUIBKU 3aIMIIAETHCS IMOBIPHICTD
TOro, IO el mictoner OyB MiAKMHYTUH HOMY AiHCHUM 3JOYHHIIEM),
a OCh y TPOBAPKEHHI, sike Oyje po3moyaTe 3a O3HAKAMHM BYMHEHHS
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37I04YMHY, TiependadeHoro cr. 222 KpumiHanbHOro Kojaekcy YKpaiHu
(He3zakoHHe 30epiraHHs 30poi), 1el jxe peuyoBUil JoKa3 OyJie MPSIMUM.

3B’S130Kk MK HENMPSIMUMH JIOKa3aMu, MDK HAMM Ta IHITUMHU JIOKa-
3aMH, 30KpeMa, IpsIMUMHU, MOKE MaTH pi3HuUi xapakTep. Haifyacrime e
3B’SI30K MPUYMHY 1 Haciaky. OHaK i 4ac orepyBaHHS JOKa3aMU BU-
HUKAIOTh TAKOXK IHII 3B’SI3KM, HATPUKIIAA, (QYHKIIOHAIBLHUIA 3B’S30K.
[HOMI TparuIseThes 1 Tak 3BaHUN 00’ €MHHUH 3B SI30K.

OnepyBaHHS HENPSIMUMU JIOKa3aMU € OUTBII CKJIQJHUM IOPiBHSI-
HO 3 TUMH BHUIaJKaMH, KOJIM y TIPOBa/DKEHHI € TpsAMi JJOKasu, ajie 1e
30BCIM HE O3HAYa€, 110 OCTAHHI MEPEKOHJIMBIIII, CHIIBHIII, «KpPaITi»
BiJl HETIPSIMUX JIOKA3iB.

[Moxin mokasiB Ha OOBHHYBaJbHI Ta BUIPAaBAYBaJIbHI IHOAI MOXKE
MaTH YMOBHHU XapakTep, KOJU OJMH 1 TOH K€ JJOKa3 MOXE CTaTH B
OJIHIK CBOTH YacTHHI OOBWHYBaJbHUM, a B JOPYTii — BHUIPaBIyBalb-
HuMm [16, c. 63].

OOBUHYBaJIbHI AOKA3W — 1€ Ti JOKa3M, IKi OOTPYHTOBYIOTH, MijT-
BEP/UKYIOTh OOBHUHYBAYCHHS, TOOTO BCTAHOBJIIOIOTH HASIBHICTH IOJIi
KPHMIHAJIbHOTO MPaBONOPYILIEHHS, BUHYBATICTh Y HOTO BUYNHEHH] KOH-
KpeTHOI 0codu abo IeKITbKOX 0ci0, XapaKTep i po3Mip MIKOAH, 3aroIi-
SHOI CYCHUIbHO HeOEe3MEeYHWM [IiSIHHSAM, OOCTABHHH, SIKIi HETaTUBHO
XapaKTepu3yloTh 0OBUHYBaYEHOI'0 200 OOTSDKYIOTH TOKapaHHSL.

BunpasayBanbHi JOKa3u — 11€ Ti, SKi CBITYATh PO BIJICYTHICTH MOJIT
KpPUMIHAJILHOT'O TIPABOMOPYILIEHHS, HEMPUYETHICTh 0COOH /10 1i BUMHEH-
Hs, OOCTaBMHHM, IO IO3UTHBHO XapaKTepPH3YIOTh OOBHHYBAuYCHOTIO,
MOM’SIKITYIOTh  TIOKapaHHs, BHKJIIOYAIOTh KPUMIHAIBHY BiAlOBiANIb-
HICTb, € MiZICTaBOIO 3aKPHUTTSl KPUMIHAJIEHOTO TIPOBA/DKEHHS a00 € MiJl-
CTaBOIO JIIS 3BUILHEHHS Bijl KPUMIHAIBHOI BiJIIOBIIAIEHOCTI.

[lepBuHHUMY € Ti JOKa3H, SKi OTPHUMaHI 3 MEPUIOKEPEI, BUHUK-
1 Oe3MOCepeIHbO B PE3yJIbTaTi MOl BUMHEHOTO KPUMIHAJIBHOTO
MPaBOMOPYyIIEHHS.

[MoxinHi nqOKa3M — 1€ Ti JOKa3H, 10 SABISIOTH COOOI0 PE3yIbTaTH
BTOPUHHOTO BiJIOOpaXX€HHsI CIIJIB 3JI0YMHY, IO IMOXOAATh BiJ| Iep-
BHHHUX JIOKa30BHX JKepen iH(opMalrii.

IoxinHi noka3u:

1) MOXXyTh OyTH HEOOXiTHUMH 3aco0aMu JUIsi BUSIBIIGHHSI TTEPBICHIX
JIOKa3iB, sIKi 03 HUX BUSBUIIUCS O HEBIJIOMUMH CITITIOMY i CY1Ly;

2) MOXYTh OyTH 3aco0amu MepeBipKH MEPBICHUX JTOKA3iB;
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3) MOXyYTh 3aMiHUTH TEPBiCHI, SKIIO BOHM BTpadeHi abo Hemo-
CTYITHI JIJIS CITIITYOTO Ta CYIy.

Oco0ucTI JOKA3W — 1€ Ti, SIKI MOXOAATEL Bl JIOIEH, MICTATHECS B
MOKa3aHHAX, JOKYMEHTaX Ta BUCHOBKAaX EKCIIEPTIB. 3arajJbHUMHU JJIs
PI3HUX TPy OCOOMCTHX JIOKa3iB € CIPHUHATTS O0CO0OI0 1 mepenava
YCHO a00 MHCBMOBO y MOBHIM a0o iHIIM (hopMi BiOMOCTEH, IO
MaloTh 3HAYCHHS JUII KPUMIHAJILHOTO TTPOBAPKCHHSI.

PeuoBi j0ka3u — 1e mpenMeTH MaTepiajdbHOro CBITY, SKi CTayu
00’€KTaMU TPOTUIPABHUX TIOCSATAHb, 3HAPSJUIS BUYMHEHHS KPHMi-
HAJBHOTO MPaBOMOPYILIEHHS, MPEIMETH, sKi 30epernu Ha cobi Horo
clign abo MICTATH iHIII BIOMOCTI Tpo (akTH Ta OOCTaBUHHM, LIO
BCTaHOBIJIIOIOTHCS Tij] YaC KPUMIHAIBHOTO MPOBaKEeHHs [16, ¢. 67].

BucHoBku. OTxe, BUBUMBIIY MOTJISAA BYCHUX, MOXKHA 3POOHUTH
BHCHOBOK, II[0 BOHH B JIUOMY BIiJPI3HSIOTHCS, IMPOTE MAIOTh MOBHE
npaBo Ha icHyBaHHs. Takok B YKpaiHi Ji€ HOPMAaTHBHO 3aKpilljieHe
MOHSITTS JIOKA3iB, 3TiIHO 3 SKUM: JI0Ka3u — (DaKTHYHI JaHi, OTpUMaHi
y nependauenomy KIIK Ykpainu mopsaxy, Ha migcTaBi SIKUX CIiA-
YHid, TPOKYPOP, CIIMUMNA CyIAsl i Cy[l BCTAaHOBIIOIOTH HAsIBHICTH YH
BiZICYTHICTh (PaKTiB Ta OOCTAaBHH, IO MalOTh 3HAUCHHS JJISI KPUMi-
HaJBHOTO MPOBAJPKEHHS Ta IIUIATAlOTh JI0Ka3yBaHHIO. [IpoaHaizy-
BaBIIM MiJXOIU MPEACTABHUKIB PI3HUX HAYKOBHX WIKiN, OyJI0 BUI-
JIEHO JIBa 3 HUX, a TaKOXK OXapaKTePU30BAHO IMOHSTTS Ta HABEICHO
MPUKIAIU Kiacu(ikaiii J0Ka3iB.
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Serhienko Yu.

CONCEPTS OF EVIDENCE IN CRIMINAL PROCEDURAL
LAW AND ITS CLASSIFICATION

The article analyzes the approaches of representatives of different scientific
schools to the definition of the evidence concept in the criminal process. Attention is
drawn to the fact that the correct definition of the concept of "evidence" is a necessary
condition for resolving actions and achieving the goals that arise in criminal
proceedings, which should affect the whole range of activities of law enforcement
agencies to search, collect, fix and the use of evidence during preparatory and judicial
proceedings. The formation of the concept of evidence in the Criminal Procedure Code
of the Republic of Belarus and the Criminal Procedure Code of the Republic of
Kazakhstan is considered, and it is concluded that unlike the Criminal Procedure Code
of Ukraine, they should not contain a reference to the fact that the evidence must be
collected only in accordance with the rules of criminal procedural law.

It is emphasized that the correct assessment and classification of the evidence
base is aimed at making sound and reasonable decisions in criminal proceedings,
which is the basis of any judicial process.

Brief content is given, which is included in the notion of "evidence”, since it
significantly influences the establishment of the rights and obligations of the
members of criminal justice, which, in turn, is organically related to the
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implementation of the principles of proof and the law of such issues as the adherence
and admissibility of evidence.

The views of scientists on the classification of evidence by separate criteria are
considered. It is emphasized that the correct classification has a theoretical and
practical significance for the consideration of the case, and the determination of the
nature of the evidence allows it to be further evaluated and to direct criminal
proceedings to obtain new evidence.

Key words: evidence, criminal process, factual data, classification of evidence.

References

1. Dorokhov, V. Ya. (1964), “The concept of evidence in the Soviet
criminal trial”, Soviet Sovereignty and Right, Ne 9, pp. 108—117.

2. Prylutskyi, P. V. (2014), “The notion of evidence in modern criminal
procedural law of Ukraine”, Law of Ukraine, Ne 10, pp. 36—41.

3. Orlov, Yu. K. (2001), Fundamentals of the theory of evidence in the
criminal process, Prospect, Moscow.

4. Sheifer, S. A. (2009), Evidence and Proof in Criminal Cases:
Problems of Theory and Legal Regulation, Moscow.

5. Kostenko, R. V. (2006), Evidence in the criminal process (conceptual
approaches and prospects for legal regulation), Krasnodar.

6. Vladimirov, L. E. (1916), The doctrine of criminal evidence, St.
Petersbourg.

7. Sluchevskyi, V. K. (1913), Textbook of the Russian criminal process,
St. Petersbourg.

8. Ivanov, N. A. (2012), “On the notion of evidence in the criminal
process”, Bulletin of the Omsk Law Institute, No 1 (18), pp. 47-50.

9. Stopin, V. S., Huseinov, A. A., Semihin, H. Yu., Ohurtsov, A. P. (in
Ad.) (2010), New philosophical encyclopedia, Thought, Moscow.

10. Ukraine (2001), Criminal Code of Ukraine: Law of Ukraine, The
Verkhovna Rada of Ukraine, Kyiv.

11. Loboiko, L. M. (2014), “Correlation of pre-trial investigation and
evidence”, Law of Ukraine, Ne 10, pp. 82—88.

12. Republic of Belarus (2009), Code of Criminal Procedure of the
Republic of Belarus, Minsk.

13. Republic of Kazakhstan (2011), Code of Criminal Procedure of the
Republic of Kazakhstan, Astana.

14. Tertishnik, V. M. (2014), Scientific and Practical Commentary on
the Criminal Procedure Code of Ukraine, Alerta, Kharkiv.

15. Hroshevyi, Yu. M., Tatsyi, V. Ya., Tumaniants, A. R. (2012),
Criminal process, Law, Kharkiv.

16. Hroshevyi, Yu. M. (2010), Criminal procedural evidence and
operative-investigative activity, Law, Kharkiv.

108



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

VIIK 342.95
DOI 10.32755/sjcriminal.2019.02.109
Cuxaa M. M.,
KaHJUIAT FOPUINIHAX HAYK, JOICHT Kadeapy aaMiHICTPaTUBHOTIO,
[UBIIBHOTO Ta TOCMOIAPCHKOrO MPaBa i mpoIiecy,
Axazemist [lep>kaBHOI NeHiTeHIIIapHOT cyx0m, M. UepHiri, YkpaiHa;
Copokina L. C.,
KaHJUIAT OPUINIHAX HayK, cTapimi iHcrektop 3 O] YVIIT KIT «102»,
Tonorue ynpasiinas HamionansHoi nomninii B M. Kuesi, M. Kuis, Ykpaina;
Heninsa P. B.,
cinyxad 361-0f HaBUanbHOI Ipymy,
Axazemis [lep>kaBHOI NeHiTEHIIIapHOT cyx0m, M. UepHiriB, Ykpaina
IMUTAHHSA BIOCKOHAJIEHHSA ITPOUEALYPU BUJIAUI
(OBMIRHY) BOI[IFICLKI/IX IMOCBITYEHb

YV ecmammi npoananizosano wiisixu 600CKOHALEHHS NPOYeAypU HAOAHHS MAKOL
aomiHicmpamuenoi nociyeu K euoaya (006Min) 600ICHKUX NOCIOYeHb. A makooic
00CTIOHCEHO NON0JICEHHs npoekmy 3axkony Yipainu «IIpo enecenns 3min 00 Oesaxkux
3AKOHOOA8UUX aKmie YKpainu (o0o imniemeHmayii 3akOH00A8CmMea ma GU3HAYEH-
HSl nepeniKy AOMIHICIMPAMUHUX NOCAYe, WO HAOAMbCS MePUMOPIANbHUMU Op-
eanamu Minicmepcmea enympiwnix cnpas Yepainu)» Ne 9251 6io 01.11.2018 p.

Knruosi cnosa: aominicmpamueni nociyeu, Minicmepcmeo HympiwHix cnpag
Vkpainu, éuoaua (06min) 600iticbkux noceiouens.

IMocTranoBka mpodaemu. €BpoiHTErpalliiiHi mparHeHHs YKpaiHu
CTaJId HEBIJI'EMHMMH PEAIIIMH TOJIITHYHOTO ChOTOJICHHS, a €BPO-
MelChbKi OpiEHTHPU HAOYMW MPAaKTUYHOIO BTUIEHHS B HU3LI DillleHb
Ta Aid Ypangy i opraniB €Bponelicekoro Corosy. Tak, 3 MeToOl0 Ha-
OJIMKCHHSI HAIllOHAJIBHOTO 3aKOHOJIABCTBA JIO 3aKOHOJABCTBA €BPO-
neiickkoro  Coro3y posmnopsypkeHHsM  Ypsay Big 17.09.2014 p.
Ne 847-p [1] cxBajieHO IIaH 3axOMiB 3 IMIUIEMEHTAIlil YTOoau mpo
acoliaifirto Mk YkpaiHoto, 3 ojHi€i cToponu, Ta €Bporneiicbkum Co-
1030M, €BponericbkkuM CIiBTOBapUCTBOM 3 aTOMHOI eHeprii Ta IXHIMH
JeprkaBaMU-4lieHaMu, 3 iHIIoi ctoponu, Ha 2014-2017 poku. 3a3Ha-
YEHUM IUIaHOM TepeadavyeHo po3pOoOJIeHHs, MPUIHSITTS Ta BIPOBa-
JOKEHHS HODMAaTHBHO-TIPABOBHUX aKTIB 3 METOIO IMILIEMEHTAIIil T10J10-
xenb JupextuBu 2006/126/€C  €sporneiicbkoro Ilapmamenty Ta
Panu Bin 20 rpynust 2006 poky mpo nocBigdeHHs Bois [2]. 3 MeToro
BHKOHAHHS 3aBJIaHb, CIPSIMOBAHWUX Ha IMIICMEHTAIIIO MOJIOKEHb
Hupextusu 2006/126/€C Ta HemomyeHHsS MOPYIICHb 3000B’sI3aHb
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VYkpainu 3a Yropow npo acomiamnito, MBC po3po0iieHo Ta 3apeect-
poBaHo y Bepxosuiii Pani Ykpainu npoekt 3akony Ykpainu «[Ipo
BHECEHHS 3MiH JI0 ACAKHX 3aKOHOJAaBUMX aKTiB YKpaiHu (11010 iMII-
JieMeHTallii 3aKOHO/IaBCTBA Ta BU3HAUEHHS MeEpeNiKy aJMiHICTpaTHB-
HUX TOCIYT, 10 HA/Ial0ThCsI TEPUTOpiallbHUMH OpraHamu MiHicTepc-
TBa BHYTpimHIX cnpaB Ykpainu) Ne 9251 Bim 01.11.2018 p. [3].
3Baxarouy Ha BUIICBHKIIAJICHE, MOKEMO TOBOPUTH IPO HEOOX1HICTh
aHaJIi3y MOJIOKEHb BHILE3TaAaHOr0 MPOEKTY 3aKOHY YKpaiHH IIOA0
BHJa4i (00MiHY) BOIIHCHKHIX TIOCBiTYCHB.

AHani3 ocTaHHIX Aocaimkedb i myOJikanii. [Tutanus HagaHHS
aJIMIHICTPaTUBHUX MOCIYr OYynM JOCHiJKeHI OaraTbMa BYECHUMH.
Tax, E. ®@. JlemMcpkuii npoaHatizyBaB IOpUANYHY TIPUPOAY aAMIHICT-
patuBHUX mociyr, A. B. JlineHIleB BUCBITIMB MOHSTTS Ta CYTHICTb
aJMiHicTpaTUBHUX mochayr B Ykpaini, O. A. ManikiHa mnpupainuia
yBary kiacugikanii agminictpatuBHux mocuyr, O. . Porosa,
JI. M. CepreeBa po3risigany aAMiHICTPaTUBHI MOCTYTY y cdepi corri-
aIBHOTO 3aXHCTy HaceneHHs. [IpoTe mpouenypa HaJaHHS Takoi aaMi-
HICTPaTUBHOI MOCIYTH K BHAa4a (0OMiH) BOAIMCHKUX MOCBITYEHb Y
CBITJII HAOJIM>KEHHS HAIIOHAJIBbHOTO 3aKOHOJABCTBA JI0 3aKOHOAABCT-
Ba €Bporneticbkoro Coro3y He Oylia JOCTiKeHa.

@opmyaOBaHHA MeTH. METOI CTAaTTi € JOCTIDKCHHS IUISXIB
yIIOCKOHAJICHHS TIPOLICypH BUAadi (OOMiHY) BOMIMCHKHUX ITOCBITYCHb.

Buknan ocuoBHoro marepiany. CriekTp aJMiHICTpaTHBHUX MO-
CIIyT, 0 HaJgaroThcss MiHICTepCTBOM BHYTPIIIHIX clipaB YKpaiHU Ta
HauionansHoo mnominiero Ykpainu, € nocuts mmpokum. Hocudo-
BrY /1. 3amporioHyBaB AyKe PO3ropHYTY Kiacu(ikalilo MOaiTy IuX
MOCIYT 3 BUKOPUCTAHHIM TaKHX KPUTEPIiB:

— 32 3MICTOM KOHKPETHHX aJMiHICTPaTUBHUX cHpaB: 1) 103BiIbHI
(nepenbavaroTh OPOPMIICHHS JOKYMEHTIB Ta BUIABaHHS JIO3BOJIB);
2) nineHs3iiHi (BuIaBaHHs, nepeodopMiIeHHs JineH3ii); 3) peectpa-
wiitHi; 4) exkcnepTHI MOCHYrd; 5) JOKYMEHTalbHOro OQOpMIICHHS;
6) odopMIIeHHS 1 BUAaBaHHS MOTOKYBAIBHUX JOKYMEHTIB (BUCHOB-
KiB, JIOBIJIOK);

— 32 IOpUANYHUMH Haciigkamu: 1) HajaHHS npaB (BUIaBaHHS JI0-
3BOJIIB, JIIIEH31H, NPUIHATTS €K3aMEHIB Ha MPaBO BOJIHHS aBTOTpaH-
CIOPTHHUX 3ac00iB i3 O(OpPMIIEHHSIM peecTpamiiHuX AOKYMEHTIB i
JOKYMEHTIB Ha MpaBO KEPyBaHHS TPAHCIIOPTHUMH 3aco0aMH TOIIO);
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2) npunHEHHS NpaB (CKacyBaHHs cepTHdikaTa Ha 30pOr0, KOHCTPYK-
TUBHO CXOXHX i3 HEl0 BHpOOiB, HA0OIB, BUPOOIB MIPOTEXHIYHHUX TO-
OyToBOro mpu3HA4YeHHS Ta (eEpPBEpKiB; mepeodopMIICHHS 30poi 3a
MicieM ii 00Ky 3 OJIHOTO BJIACHHMKA Ha IHIIIOTO; CKacyBaHHS JIIICH-
31i, JI03BOJIIB; mepeodOpMIICHHS JIIIeH311; BUJaHHS HEraTHBHUX BH-
CHOBKIB); 3) oOMexeHHs mpaB (MOrOKEHHS MPOEKTIB KOHCTPYKIIii
TPaHCMOPTHUX 3aco0iB y YacTHHI JOTPUMaHHS BUMOT IIOJO: 3a0e3-
nedeHHs 0e3neKy JOPOKHBOTO PYXY; OISy TPAHCIOPTHUX 3ac00iB,
MOJaNbIIol eKcIulyartallii TPaHCIOPTHOTO 3acoly, ineHTHdiKaliiHi
HOMEpH Ky30Ba (pamu) SKOTO TiApoOiieHi, cTaly HeNpuAaTHUMHA a0o
SIKMH PO3UIYKYIOTh MPaBOOXOPOHHI OpraHu iHO3EMHUX JIEPIKaB);

— 32 3MICTOM Ta 00CSTOM MPOLENypHUX Aili: 1) OCHOBHI MOCTYTH
(HazmarThes 3a 3asBaMU 3 BHJABAHHSIM JIO3BUILHOTO, JIIICH3IMHOTO,
MOTO/KYBAJIBLHOTO YM iHIIOTO JOKYMEHTa); 2) CYMyTHI MOCIYTH (BH-
TOTOBJIGHHS KOMil JOKYMEHTIB, JaMiHyBaHHS, (oTorpadyBaHHS,
MPOJaXX KaHIEISIPCHKUX TOBApiB, HAJAHHS OaHKIBCHKUX MOCIYT TO-
110), sIKi MOKYTh Ha/IaBaTHCS y IPUMIILIEHHSX, Y SKUX PO3MIIIYIOThCS
LUEHTPH HaJIaHHs aJMiHICTPaTUBHUX TOCTYT [4].

HatomicTs, 0coOmmBOi yBaru 3aciyroBye OpoLeAypa HaJaHHS
Takoi aJIMiHICTPaTUBHOI MOCIYTH SK BHAa4a (0OMiH) BOAIHCHKUX TO-
CBiJlYEHb, OCKUIbKM BOHA 3adyilae iHTEPECH BEJIMKOI BEPCTBH Hace-
nenHs. Came TOMy JOLLTBHO MPOAHATI3YBATH HUISIXH BIOCKOHAJICHHS
MOPSIIKY HaJlaHHsI 3raJjaHol MOCTYTH Yepe3 MPU3My JOCIiIKEeHHS M0-
JIOKeHb MPOeKTy 3akoHy Ykpainu «I[Ipo BHeceHHsS 3MiH 1O OESIKHX
3aKOHOJIAaBYMX aKTIB YKpaiHu (11010 IMIUIEMEHTAIlil 3aKOHO/IaBCTBA
Ta BU3HAYCHHSI MEPENiKy aJMIHICTPATHMBHUX MOCIYT, IO HAJAIOThCS
TEpUTOpiaIbHUMHU OpraHamMu MiHicTepcTBa BHYTPIIIHIX crpaB YKpa-
fHm)» Ne 9251 Bix 1.11.2018 p.

Leit 3akoHONpPOEKT mependavae HU3KY 3MiH y chepi HalIaH-
Hs QJIMIHICTPATUBHUX IMOCIYT 3 BHJIa4l ITOCBITYEHHS BOJisl Ta PEECT-
parii TpaHCIOPTHUX 3acO0iB. 3aKOHOMPOESKT PO3POOJICHO 3 METOM
rapMOHI3allil KaTeropiii TpaHCHMOPTHUX 3ac00iB, 3alpOBaPKCHHS B
iHTepecax Oe3neKku Ha JOpPOo3i MOCTYIOBOTO JIOCTYIY JIO KaTeropii
JIBOKOJTICHMX TPAHCHOPTHHUX 3aCO0IB 1 KaTEropiii TpaHCIOPTHUX 3a-
c00iB, 110 BUKOPHUCTOBYIOTBCS JJIsl IEpEeBE3€HHs MacakupiB 1 BaHTa-
XiB, IUISIXOM YHOPMYBaHHS MiHIMaJbHOTO Ta MaKCHMallbHOTO BiKy
IUIsl IOMYCKY 0ci0 10 KepyBaHHS MEBHUMH KaTErOpPiIMH TPaHCIIOPT-

111



Ne 2 (6), 2019 KpuminansHo-BUKOHaBYA cucteMa: Buopa. CrorozHi. 3aBTpa

HUX 3ac00iB, BCTAHOBJICHHS HOBMX TEPMIHIB Jii MOCBIITYEHb BOIis
JUISl pI3HUX KaTeropid TpaHCIIOPTHHUX 3aCO0iB 3 MOJATBIIOI MOXKIIH-
BICTIO TIPOJIOBXKEHHS TEPMiHY iX aJMiHICTPATHUBHOI Aii IUIAXOM MiAT-
BEp/PKEHHSI BIAOBIAHOCTI BOJIIB TPaHCIIOPTHUX 3ac00IB yCTaHOBJIC-
HUM MEIWYHUM BHMOTaM, a TaKOX IiJBUIICHHS pPIiBHS 3aXHUCTY
MOCBIAYEHHS BOJIs BiJ MiZPOOOK NUISXOM 3alpOBaKEHHS B HbOMY
SK CKJIaZAOBOi YyacTHHU Mikpouuna [5]. HoBi mpaBuna OynyTe IisiTH
Ha moyatky 2020 poky, ane B pa3i HATPUMKH LBOTO 3aKOHOIPOEKTY
y BepxosHiit Paai Ykpainu Ta nignucanss ioro [Ipe3uneHToMm.

VY pasi npuiHATTS BiANOBIAHOTO 3aKOHONPOEKTY Oyae 3MiHEHO
MeperiK KaTeropiii TpaHCIOPTHUX 3ac00iB, B OCOOJMBOCTI MOTOTEX-
Hiku. Bonum OyayTh po3iiupeHi Ta BiANOBIIATHMYTH €BPOINEHCHKUM
crangaptam. Tak, BianmosimHo 10 cT.15' 3akoHONpoekTy, B YKpaiHi
BCTaHOBJIIOIOTBCS Taki kKateropii: AM, Al, A2, A, B1, B, BE, Cl1,
ClE, C, CE, D1, DIE, D, DE, Tm, Tb [3]. KonumHiii BapiaHT po3-
MOJiTy TPaHCIMOPTHUX 3aco0iB Ha 5 karteropii (A, B, C, D, E) OyB
CaMHM TPOCTHM 1 HalOLIbII 3pO3yMiTMM AJS BCiX Oe3 BUHATKY. Y
2013 porri nepenik kaTeropiii yxxe 0yio posmupeno. Ha choroHi Bin
purisagae tak: Al, A, Bl, B, C1, C, BE, C1E, CE, DI, D, DIE, DE,
T. Ane 3 KOXXKHMM pPOKOM pIi3HOBHJ TPAHCIOPTHHX 3aco0iB cTae
OUIBII PiI3HOMAHITHUM, 1 3’SIBIISIIOTHCS TPAHCIOPTHI 3aco0M, sIKi He
MIJXOMATH Mij] )KOJAHY KaTeropito. Tox 301IbIIEHHS TIEPETIKY KaTero-
piit T3 BBaxkaeMo akTyaJIbHUM Ha CHOTO/IHI.

3MiHH CTOCYIOTBCS 1 BIKY OCi0, SIKi XOUyTh OTPUMATH BOJIHCHKI O~
cBimueHHs. Tak, MpaBoO Ha KepyBaHHS TPAHCIIOPTHUMH 3aco0amu Bif-
MOBITHAX KaTeropiii Moxke OyTH HagaHo: KaTeropii AM, Al — ocobawm,
siki jocsrm 16-piuHoro Biky; kareropii A2, B1, B, BE, C1, C1E — oco-
Oam, siKi focsriu 18-pidHoro BiKy; KaTeropii A (MOTOLMKIIN) — ocobam,
aKi gocariu 20-pivHOro BiKy Ta MaroTh MONEPEHINA CTaX KepyBaHHSI
TPAHCIOPTHUAM 3ac000M Kateropii A2 He MeHII 2 POKiB (BHUMOra 0
MOMEPEAHBOr0 CTAXKY HE 3aCTOCOBYETHCS, SKIIO 0c00a Ma€ BiK I[OHAH-
MeHIIe 24 pokn); Kareropii A (TpULUKIN) — ocobam, sKi gocsirau 21-
piunoro Biky; kateropii C, CE — ocobam, sixi mocsirmu 2 1-pigHoro Biky;
kateropii D1, D1E, Tm, Tb — ocobam, siki gocsariu 21-pi4HOTO BIKY;
kareropii D, DE — ocobam, siki gocsriu 24-pidHOro BiKy.

Bapto naromnocutu, mo y kpainax €sporneiicbkoro Coro3y karte-
ropii po3MEeKOBYIOTbCS Ha JIBi rpymu: 1) mpodeciiiHi (BaHTaXiBKH,
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aBTOOYyCH); 2) Hempodeciiai (aBToMo0111). MOXKINBICTE OTPUMAHHS
mpaBa Ha KepyBaHHsS JUIs POQeCiifHUX Kateropii 3’saBiserbes 3 21
POKY, TOAi SK JuIsl HerpodeciiHuX KaTeropii — 3 18 pokis.

3anpornoHOoBaHO 3MIHUTH 1 TEPMiH Jii BOAINCHKUX TOCBITYCHB.
Ha cworomui Bomiiiceki mocBimdeHHs1 AitoTh mpotsrom 30 pokis, a
3aKOHOIPOEKT Iepeadavae cKopoTuTu ix g0 15 pokis. Boaii BanTa-
XKIBOK, aBTOOYCIB 1 TATauiB MOBUHHI OyAyTh 3MIHIOBAaTH MpaBa KOXHI
5 pokiB. Jlis ocib, ski Boepiie OTpUMaiM BOJIMCHKI TOCBiTUEHHS,
nependadeHo 2-piyHuid TECTOBHIA Mepiof i3 3a00pOHOI0 MepeBUIIlyBa-
TH WBHJIKICT pyxXy 70 kimomerpiB Ha roguHy. TidbKH Micisl 3aKiH-
YeHHS 1IIOTO MEePiofy 1 BIICYTHOCTI MPaBONOPYIIEHH (JOMYCKAETHCS
He OinblIe ABOX MPaBOMOPYIIEHb) 0coba OTPUMYE MOBHOILIHHE BO-
JIMCHKE TTOCBITUEHHS.

Takox 3aKOHONPOEKT BHOCHUTH HOPMH, SIKI CTOCYIOTBCS TpaBa
KEepyBaHHsI aBTOMOOUISIMUA 3 aBTOMATHUYHOIO Ta MEXaHIYHOI KOpoO-
KaMH repenad. A came, Il 4ac CKJIaJaHHs ICIIMTY Ha aBTOMOOLTI 3
aBTOMAaTHYHOIO KOPOOKOIO Iepeaay y MOcBim4eHHi Oyne BHEceHWit
BIJINOBIIHUH 3amuC 1 Ha aBTOMOOLTI 3 MEXaHIYHOI KOPOOKOIO Iepe-
nad i3quT OyJie 3a00pOHEHO.

[lo crocyeThcst BapTOCTI OTPUMAaHHS BOIIMCHKUX ITOCBiUEHb, TO
MiHicTepcTBO BHYTpILIHIX cripaB YKpaiHH 3arporoHyBalo il MigBUIIU-
TH 1 TIOB’SI3aTH BapTICTh 3 MPOXHUTKOBUM MiHIMymMoM. Tak, 3a HajaHHS
aIMiHICTPaTHBHOI MOCIYTH CIIPABIATUMEThCS aIMIHICTpaTHBHUHN 30ip Y
po3mipi 0,45 MPOKUTKOBUX MIHIMYMIB JUIS TIpaIie31aTHUX OCiO.

AJne HU3KY ITPOOJIEM 3aKOHOMPOEKT 3anuiiae 0e3 BupimenHs. 1o-
JI0 I[bOTO JTOCUTH CIYIMHO 3a3HauuB €. [lIkonbHuii, mo: 1) 3akoHOIpo-
eKT He repeadavae nepenaHHs MOBHOBAXEHD 3 BUaayi (00MiHY) moc-
BiJTUCHHS BOJiA Ta peecTpatlii (lepepeecTparlii) TpaHCIOPTHUX 3aC00iB
Bim MBC no wmicueBoro camoBpsiayBaHHs. JlemneHTpaiizaiiisi mociayr
MBC 3abe3neunTh MaKCHMajlbHE X HAOMMDKEHHS O CIIOXKHBAYiB, a
TaKOX CIPUATUME TXHIA MaKCHMMAJIBHIN 1HTErpallii 10 EHTPIB HaJaH-
HS aJIMIHICTPATUBHUX TOCIYT. TakuM YMHOM, MEIIKAHIIM CLI, CEJTUII]
Ta HEBEJIMYKUX MICTEUOK OUIbIIEC HE JOBEACThCS I3[JUTH B PAMIICHTP,
o0 3aMoBHUTH (OOMIHATH) MTOCBIAYEHHS BOJist 200 3apeecTpyBaTu aB-
ToMOO1TE. Lle MoxkHa Oyne 3poOuTH 30BCIM TIOPYY 13 BIACHOKO JOMiB-
Ko10. J[0 TOro >k KOIITH 3a TaKi MOCIYrH HAJAXOJUTUMYTh CaMe JI0 Mic-
1eBuX OJpKETIB. A OTXKe, MICIIeBa Bliajia 3MOXKE€ BHTpayaTd ix Ha
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0Jylaro BJIACHOI TpoOMajH; 2) y 3aKOHOIMPOCKTI BIJICYTHI JKOIHI 3MiHH
o0 "moABIMHOro" ckiajanHs icnuTiB. Tak, criouaTKy mMailOyTHI BO-
Iii CKIaJaloTh TEOPETHYHWUHM 1 MPAaKTUYHHK ICIHUT B aBTOLIKOJI, Je
MPONUILITN Kypc HABYaHHS, a TIOTIM MalOTh HTH JI0 TEPUTOPIaTBHUX Op-
raniB MBC, mo0 ckiactu ix moBTopHO. JIuIie micist bOro MOXIIUBO
OTPUMATH TOCBITYEHHS BOJis. 3aKOHOMPOEKT TaKy MPOLEeaypy He 3Mi-
HIOE; 3) CHIPHUM HOBOBBEICHHSIM 3aKOHOIPOEKTY € 00OB’SI3K0Ba Hasi-
BHICTh y BOJIHCHKOMY TIOCBiTYEHHI OE3KOHTaKTHOTO €JIEKTPOHHOTO
Hocis (BEH). Amxe Brenenns BEH y BoxifichkoMy MOCBiTUEHHI HE €
psiMUM 30008’ si3aHHIM Y kpainu niepen €C [6].

Bapro 3azHaunTty, mo nocranoBoro KaGinery MinicTpiB Ykpainu
Bix 6 rpyaus 2017 p. Ne 1092 Gyno BHeceHno 3minu 1o [lopsaky nep-
aBHOI peectpallii (mepepeecrpailii), 3HATTS 3 OOJNIKY aBTOMOOLIIB,
aBTOOYCIiB, @ TAKOX CaMOXiTHMX MalllMH, CKOHCTPYHOBaHMX Ha IIaci
aBTOMOOLTIB, MOTOLMKIIIB yCiX THIIB, MapoK i Mojelel, MpUYeriB,
HaIiBIPUYENiB, MOTOKOJISICOK, IHIINX MPUPIBHSHUX J0 HUX TPAHCIIOP-
THHX 3ac00iB Ta MOMEIB, 3aTBEP/HKEHOro noctaHoBoto Kabinery Mi-
HicTpiB Ykpainu Bix 7 Bepecast 1998 p. Ne 1388 (y penakuii moctanoBu
KaGinery MinictpiB Ykpainu Big 23 rpymas 2009 p. N 1371 (1371-
2009-m). 1i 3miau Haganu noBHoBakeHHs1 L{HAII 3xiticHroBatu nep-
JKaBHY peecTpallito (IepepeecTparliro), a TAKOK 3HITTS 3 00JIIKY TpaH-
cropTHUX 3aco0iB. [1iMOTHI MPOEKTH BiKe MOYAIN 3alPOBAIKYBATUCH B
Vxpaini. Tak, y Kuesi Bxxe Tpu LIHAII 3ailicHIOOTE Taki QyHKILIi.

BucnoBku. [Togannii npoekt 3akoHy Ykpainu «lIpo BHeceHHd
3MiH JI0 IeIKHX 3aKOHOJAaBYMX aKTIB YKpaiHH (1100 IMITJIEeMEHTAIii
3aKOHO/IABCTBA Ta BU3HAUCHHS MeEpeiKy aJMiHICTPaTUBHUX IMOCIHYT,
IO HAJAIOTHCS TEPUTOPiaTbHUMHU opraHamu MiHiCTepCTBa BHYTpIlI-
HiX crpa Ykpaiau)» Ne 9251 Bin 1.11.2018 p. HeoOXigHO mooIpa-
LIOBATH, HOTO MOIINBHO JONOBHUTH MPOTPECHBHUMH 3MiHAMH IIIOJ0
HaJaHHs anMmiHicTpaTuBHUX nociayr MBC Ykpainu, a came, HeoOXij-
HO Tiepe/iaTH TOBHOBa)KEHHA 3 BUAadi (0OMiHY) TIOCBiAYEHHS BOJis Ta
peectpaiii (mepepeectpaitii) TpaHcrnopTHUX 3acobiB Bim MBC no
IHAII, ockinbkd peamizoBaHi MTOTHI MPOEKTH JAIOTh MO3UTHUBHI
pe3yJabTaTH 1 BUBOIATH MMOPSJIOK HAJIAHHS aIMIHICTPATUBHUX TOCITYT
y il cdepi Ha eBporneiicbkuii piBeHb. Lle uymoBa Haroma 3poOuUTH
Tak, MO0 aaMIHICTpaTHBHI MOCIIYTH HAJaBaJUCI FPOMaJisTHAM IIIBH/I-
1Ie Ta AKicHilIe 1Mo Bciil TepuTopii YKpainu.
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Sykal M., Sorokina I., Nedilya R.

IMPROVEMENT PROBLEMS OF THE ISSUANCE
(EXCHANGE) PROCEDURE OF DRIVING LICENSE

The article analyzes the ways of the procedure improving for the provision of
such an administrative service as issuance (exchange) of driving license. During the
analysis, the main provisions of the Directive 2006/126/EC of the European
Parliament and of the Council on December 20, 2006 on driving licences are
considered, as well as the provisions of the Draft Law of Ukraine "On Amendments
to Certain Legislative Acts of Ukraine (on the Implementation of Legislation and
Definition the List of Administrative Services Provided by the Territorial Bodies of
the Ministry of Internal Affairs of Ukraine)" No. 9251 dated November 1, 2018. The
article compares the categories of vehicles in Ukraine and in the European Union
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countries, in which the list is much wider. It is clarified that in Ukraine it is also
planned to expand the list of categories of vehicles in accordance with European
standards, as a result there is a change in the procedure for issuance driving licenses
and the procedure for admitting citizens to vehicles " driving.

The planned changes will be also concerned to the validity of driving licenses. So,
at present, driving licenses are valid for 30 years, and the draft law provides for its
reduction to 15 years. Drivers of trucks, buses and tractors will have to change their
license every 5 years. For those who were first issued a driving license, a 2-year test
period is provided with a prohibition to exceed the speed of 70 kilometers per hour.

As a result of the analysis of the procedure for the provision of such an
administrative service as issuance (exchange) of driving license, a proposal is made
to improve such a procedure by transferring the authority for the issuance
(exchange) of driving license and registration (re-registration) of vehicles from the
service centers of the Ministry of Internal Affairs of Ukraine to the centers of
provision administrative services.

Key words: administrative services, Ministry of Internal Affairs of Ukraine,
Issuance (exchange) of driving licenses.
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MocranoBka mpodjemu. Kopymiis BnactiBa OuIbIIOCTI KpaiH
CBITY, HE3AJISKHO Bifl X MOJITHYHOTO YCTPOIO Ta PIBHA EKOHOMIYHOI'O
po3BUTKY. BoHa Bpaskae OinmbLIicTh cep CyCHTBHOTO KHUTTS, CIIPHSE
MOIIUPEHHIO 3JIOYMHHOCTI 1 TOPOPKYE COIlIAlIbHY HANPYTY Y CYCIUIbC-
TBI, 1110, B CBOK) Yepry, MOTEHIIIHHO 3arpoxye cTadiibHOMY (DYHKITiO-
HYBaHHIO OpPraHiB JICP>KaBHOI BJIaJIU, TAJIBMY€E €KOHOMIUHHIA PO3BHUTOK,
MiJJPUBA€ OCHOBU KOHCTUTYIIIHHOIO JIAJy Ta HAIlIOHAJIBHOI OE3IEKH.
Kopymuist auckpeautye aep:kaBy, IOCIA0IIOE aBTOPUTET KpaiHH
Ha MDKHapoAHid apeHi. [HTEHCHBHICTH BHUSIBY I[BOTO HETaTHBHOTO
SIBHII]Aa HEOJJHAKOBA y PI3HUX KpaiHax CBITy, TOMYy i MeXaHi3My i mo-
JIOJIAHHS Y KOXKHIN JepKaBi MpUTaMaHHi crienugiddi aTpuOyTH.
3apyOixkHMI NOCBiN (QYHKI[IOHYBaHHS CIICIiali30BaHUX aHTHUKO-
PYILIMHNUX OpraHiB pi3HUX KpaiH cBITY MOKe OyTH e(peKTHBHO BHKO-
pucTaHo mifg yac popMyBaHHS YKpaiHCHKOI MOJIENi OOpOTHOM 3 KOpYII-
Li€I0 3 OMIALY Ha CTpaTeriyHuil Kypc YKpaiHM Ha €BpOIEHCHKY
iHTerpaniro. TakuM YMHOM, aHalli3 3aKOHOJIABCTBA WiIEHIB €Bpormei-
cbkoro Coro3y Ta iHIIMX JiepXaB MijJ KyTOM 30pY PO3BHTKY iHCTUTY-
[ilfHOT OCHOBU MPOTHUIIl KOPYMIil € KOPUCHUM Ha Cy4aCHOMY eTaIli
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CTaHOBJICHHSI NPaBOBOTO PETYJIIOBaHHs IisuibHOCTI HamioHambHOTO
AHTUKOPYMLiHHOr0 010po YKpaiHu.

AHani3 ocraHHiX qochaimkeHb i myOmikamiii. OkpeMi acriekTH
MUTaHHS OpraHi3allii OpraiB MPOTUAII KOPYIIIil po3IJIsAain Taki Bue-
Hi, sik MakapeBuu O.A., Kamuiios O.J1., Ps6uwuii I'.1., [Tonitoa A.C.,
Mapxkeepa O.J1., Inbenok T.B., Bnosuuenko €.B., binunchka JI.B.
[Ipote, He3BakalOUM HA 3HAYHWN HAyKOBHH JOPOOOK 3a3HAUCHUX aB-
TOpiB, BCE K TaKW BITYM3HSHIA IOPUAMYHIA HayKOBill qymil Opakye
€BPOIEHCHKOI MPAKTUKK B il Tamy3i. Taka Mo3uIlis akTyalli3ye posr-
JISI/T IBOTO TTUTAHHS.

Meta cTarTi monsrae B TPOBEICHHI MOPIBHSILHO-TIPABOBOTO
aHaJli3y oprasisallii aHTHKOPYMLIAHOI AiSUTBHOCTI B 3apyODKHHX Kpa-
fHaX Ta AOCTIANTH MOXIMBICTb BUKOPHCTaHHS 3apyOi’>KHOTO JTOCBiTy
B Ykpaini. JlochmijpkeHHsS YMHHOI 3aKOHOJABYOi 0a3u, JeTalbHHIA
aHaJi3 KoOMNi3i Ta MporajuH NaAyThb 3MOTYy 3AIHCHUTH poOOTY Hax
MOMWJIKAMU W JIOTIOBHUTH aHTHKOPYIILIHHI 3aKOHH HOpMamH, 3aro-
3MYEHUMH B IHIINX JICPKaB.

Buxnan ocHoBHOTO MaTepiany. 3aeXHO BiJl CTyIEHsI MOMHUPEH-
Hsl KOpYIii y KpaiHi BCi JepkaBH CBITY MOKHA YMOBHO TIOAUIMTH Ha
Tpu Kareropii. Jlo mepiioi rpynu BXOJsTh HalMeIl KOpyMITOBaHi Aep-
xaBw, Taki sk [lanis, Hosa 3enannis, @innsuais. [lommpenHs i BIumB
KOpYIIil Ha CYCHUIbHE JKUTTS B KpaiHax I[i€l Ipynu € He3HAuHHM, i
3arajbHa KUTBKICTh KOPYIIIHHHUX BUSBIB € HEBEIHKOIO, IO 32 CBOEIO
CYTTIO HE MOXE PEajibHO 3arpoKyBaTH HalliOHAJIbHIN Oe3merli aepixa-
Bu. Jlo Ipyroi rpynu HanexaTb KpaiHu, B SKUX PiBEHb KOPYIILil € TO-
MIpPHHM, ajie BCE TaKW 3JIMCHIOE BILIUB Ha TOJIITHYHI, EKOHOMIYHI Ta
cotianbHi npouecu. Jlo i€l rpynu HaNeXUTh OUTBIIICT PO3BHHYTHX
KpaiH CBITY 31 CTaJIOI0 JAEMOKpATI€I0 Ta MOTYXHOIO MMPABOBOIO CHUCTE-
Mmoto. [Ipote y apyriii rpymi KpaiH KOpymiis Mae OUTbII iCTOTHHM
BIUIUB Ha JIEP>KaBOTBOPYI MPOIIECH 1 1l BUSBH MalOTh OLIbII CHCTEMHHI
xapakrep. BapTo 3ayBaxuTH, 110 CHOUTBHUM ISl IUX JIBOX TPYI € Te,
[0 B HUX € BEJIMKHUN PU3KK BUSIBIICHHS aOCOIOTHOI OUTBIIIOCTI KOPYII-
LIHHUX BUSBIB, 2 HANTOJIOBHIIIE — aJICKBATHE MPABOBE, MOJITUYHE Ta
colliaJIbHE pearyBaHHs Ha HUX. BaXxIMBUM € Te, O B TaKUX KpaiHax
KOpYIIisl OUTBIIICTIO HACEIEHHS CIPHUHMAEThCS SIK aHOMAis, IO He-
MPUIYCTUMA Y Cy4acHOMY KHUTTi. Jlo TpeThoi rpynu HaJeKaTh JepKa-
B, JIe KOPYIIIliS Ma€ MaclITaOHUM, CUCTEMHHUI XapakTep, CIIPaBIs€e
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3HAYHWUN BIUIMB HA TOJITHUKY, €KOHOMIKY Ta iHIII cepHu CyCHuIbHOTO
xutTs. Kopyniis i3 coniankHOT aHOMAUTII, SIK y KpaiHaX APYroro THILY,
MOCTYIOBO MEPETBOPIOETHCST HA MPABUIIO, IO MPU3BOJUTH HE TUIBKH
70 JIOSUTBHOT'O CTaBJICHHS 10 KOPYIIIii, a i 10 y4acTi B Takiil AisuIbHOC-
Ti B yciX cdepax CyCHiTbHOTO KUTTS [2].

Big piBHA KopyHuii B KpaiHi 3aJIeKUTh 3aCTOCYBaHHS HEIO IPOTIOP-
LIHHUX 3aXO0JiB OOPOTHOM 3 IIUM HETATUBHUM SIBUIIEM, Y TOMY YHCIIi
HUISIXOM PO3BUTKY IHCTUTYHIHHOI CKJIAJ0BOI YaCTHHH HAaI[iOHAJIBHOI
AQHTUKOPYNLIHHOT moniTKe. HalOiabm MOMMpPEeHo MOJEIITIO CIIelli-
alli30BaHOI aHTUKOPYMLIHHOI IHCTUTYLIT € MOJEb CIY)KOU 00poTHOU
MPOTH KOPYIIIil Y CTPYKTYpi IPAaBOOXOPOHHHUX OPTaHiB (HapUKIa, B
Icnanii — CrienianbHa MPOKypopchKa CiIy:k0a 3 IPUIMWHEHHS! eKOHOMi-
YHUX 3JI0YMHIB, TOB’s3aHUX 3 Kopymuicwo; y Hopeerii — Hopsesbke
HalliOHAJIbHE YIPaBIiHHS 3 PO3CIiAYyBaHHS 1 KPUMIHATBHOTO TEpeciTi-
JyBaHHS 3IOYUHIB y cepi eKOHOMIKH 1 HABKOJHMIIIHBOTO CEPEAOBHILA;
y Benbrii — LlentpanbHe ynpasiiHHS 00pOTHOM MPOTH Kopymiii; B Py-
MyHil — HamionansHuii aHTUKOPYNUIHKUE AupekTopaT) abo X y BH-
TIISI1 TAPO3ALTIB 13 BHYTPIMHBOI O€3MEeKH y CTPYKTYpi MPaBOOXOpPOH-
HUX opraiB (mpumipoM, y HimeuuwmHi — JlemaprameHT BHYTpilIHIX
poscminyBanb; y Benukiii Bputanii — 3arin 60poTsOM mpoTH KOpymiii
B TIOJIILiT METPOIIOITiT).

lle oanier0 MOJEIUTIO CIIeniali30BaHuX aHTHKOPYMIIHHUX 1HCTH-
TyLiH TpencTaBlieHa B TaKUX KpaiHax, ak: bonrapis — Kowmicis 3 ko-
opauHaii nismeHOCT y cdepi 6opoTsdu npotu Kopynuii; @panmis —
Lentpanpaa cinyx6a i3 3anmobiranss kopynuii; ®iminmiam — Odic
oMOyacMena Tomno. o i€l Mojenni BXOASITh IHCTHTYINII, SIKi BUKOHY-
10Th, HAcamIlepesl, MPEeBeHTUBHI (QYHKII, a iXHs MiSUIBHICTH CHPSMO-
BaHa Ha JIOCIIDKEHHS SIBUILA KOPYIIILil, MiATOTOBKY BiAMOBIIHUX HO-
PMaTUBHO-TIPAaBOBHX AKTiB, KOHTPOJIb 32 BUKOHAHHSM BHMOT IIOJIO
HeJIOMYIIeHHS KOH(IIKTY iHTepeciB, po3po0JIeHHs Ta BIPOBAIKEHHS
KOJEKCIB €THKH TouIo [3, ¢c. 154].

Huni Ykpaina HanexuTh 10 KpaiH, /e KOPYIIIis IPOHUKIA Y OLTb-
HICTh cep CyCHiNbHOrO XKUTT, a IS 11 OJJ0JIaHHSI CTBOPEHHH CIIelli-
albHUE oprad — HarionaneHe aHTUKOpyMIiHe Oopo Ykpainu. [Ipu
IOMY HOBa IOJIITUKA YPSIy PO3BUBAE BCi MEPCIEKTUBH AJIS IEPEXOTY
Jiep>KaBH JI0 JPYroi TPYNH KpaiH 3TiHO 3 BUIIEBHKIAICHOIO 1X KIacH-
¢ikamiero.
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Ha nmamy nymky, 3aciyroBye Ha yBary oprasizamis HisiIbHOCTI
OpraHiB MpOTHAIIl KOpymiii Takoi >k Monomoi AepxkaBu sk ['pys3is,
OCKUTbKA MH Ma€eMO 0arato 4oro CHuUIBHOrO B I IPOOJIEMAaTHIIL.
I'py3ist TakoX TpUBaJIMl Yac BXOAWIIA JIO YKCIIa KpaiH, sKa moreprana
BiJl KOpynuii. 3riIHO 3 JAHKUMHU MIKHAPOJHOI HEYPSAAOBOI OpraHizaiii
«Transparency International», kpaiHa B 3araJbHOMY PEUTHHTY 3a MO-
Ka3HUKOM IHAEKCY COpUHHATTA Kopymuii mocigana y 2004 p. 136 mic-
e, y 2005 — 126, y 2006 — 101, y 2007 — 79, y 2008 — 67, y 2009 —
66,y 2010 - 68,y 2014 —50, a8 2016 — 44 micre.

Kopymuiitna cutyanis ['pys3ii xapakrepusyBanach IPOHUKHEHHIM
y BCi cpepH CYCHITBHOTO KHTTS, 30KpeMa y MOJITHKY, EKOHOMIKY Ta
CUCTEMY JICpPKaBHOro yrnpasiinas. CrocTepiraiacs eKOHOMIYHA KpHU-
3a, Jiep)KaBHEe BTPy4YaHHsI B €KOHOMIKY, MOHOMOMI3alis ii mpudyTKo-
BHX CEKTODIB.

Tomy ypsia iHIilIIOBaB PO3rOpTaHHs MAaclITaOHOI aHTHKOPYIIIiH-
HOi monituku. BinOynmocs ¢dopmyBaHHS HOBOi AHTHKOPYMLIHHOT
cTparerii Ta peasnizalis NepuIoueproBuX Jid, CIPSIMOBaHUX Ha MOJIO-
naHHA Kopynmii. Kito4oBUM MOMEHTOM y MpaBOBOMY peTyJIOBaHHI
aHTUKOPYMUiHOT monituku ['py3ii crajo yxBaJeHHs TpPe3uaeHTOM
I'pysii ykaszy «IIpo 3aTBepikeHHS HaIlOHAJTBHOI aHTUKOPYMLIHHOT
crparerii» ta [lnany niit 3 ii peamizanii. Pobora Hajm HOpMaTHBHO-
MpaBoBOIO 0a3010 3AiKMCHIOBANACH i3 3alyYeHHSM TPOMAASHCHKOTO
CYCHUIBCTBA Ta MDKHAPOAHUX OpraHizaiii [4].

AnTHkopynmiiiHa crpareris y ['py3ii posnouanace 3 TOTaIbHOTO
OHOBJICHHSI CTPYKTYpU Ta KajpiB MiHicTepcTBa BHYTPIIIHIX CHpaB
I'pysii. Byno nikBimoBano Jlep>kaBTOIHCIIEKIiIO K OJHY 3 HaWOUIbII
KOpYMITOBaHUX CTPYKTYp. Jlo crerianizoBanux oprasiB y chepi 60-
poThOuM 3 Kopynuieto B ['py3ii Hajexarh AHTHKOpYMILiiiHa paja Ta
ArentctBo ([lemapramMenT) mo 60poTh0i 3 KOPYIHIE.

AmnTukopymiiiiHa pana 3a niarpumkn Cekperapiaty (Horo (yHK-
1ii) BUKOHYe AHANITHYHWI JenapramMeHT MiHicTepcTBa FOCTHIIT
['py3ii, Bignosigae 3a po3poOKy aHTHUKOPYIIIHHOI MOJITHKH, MIKBi-
JIOMYY KOOPJIMHAIII0, KOMYHIKAIIil0 3 HEYPSIOBUMH Ta MI>KHAPOTHU-
MU OpTaHi3ailisMHy, 3aco0amMu MacoBOi iH(opMaIllii, rpoOMaJChKICTIO.
JemapramMeHT 1o 00pOTHOi 3 KOPYIIIIEI € OpraHoM, 10 Oe3rocepe-
HBO 3aliMa€eThcst OOPOTHOOIO 3 Kopymiieto. OCHOBHE JKeperno (iHaH-
CyBaHHS AHTHKOPYILIHHOI paju € Jep>KaBHUH OIOJPKET, TPU IIbOMY

120



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroronHi. 3aBTpa Ne 2 (6), 2019

BHJIATKW Ha JIISUIBHICTH 3a3HAYEHOT'O OpPTraHy 3JIHCHIOETHCS B MEXax
crarteil BUTpaT Ha MiHicTepcTBO tocTHii [ py3ii.

VY nepBicHOMY BapiaHTi aHTUKOPYNIIHHUX pedopm [py3is BiaMo-
BUJIACh Bijl CTBOPEHHS OKPEMOTO CIIEIiali30BaHOro OpraHy 00poTsou 3
KOPYIIli€r0, TOKJIABIIM BiAMOBiAHI ¢yHKiil Ha Chimgye ympaBiiHHS
npu [eHepanbHili mpokypatypi ['py3ii, sike Mano OCHOBHI MOBHOBa-
KEHHS 13 TPOBaLKEHHS PO3CIiAyBaHb KOpYMUiHHHX 3704MHIB. Ha
6a3i MinictepcTBa BHYTpilHiX cripas [ 'pys3ii Oyno cTBopeHo AreHrc-
TBO MO 00poTHOi 3 Kopymuieto. [lo Horo ocHOBHUX (PYHKIIH Hae-
Xatb: 00poThOa 3 MOCaTOBUMHU Ta KOPYMIIHHUMU 3I0YMHAMH, BXKUT-
TS 3aXOJiB JUIsl 3aMo0iraHHs, BUSBICHHS Ta MPUIHMHEHHS KOHQIIIKTY
iHTepeciB 1 KOpYIUii y JepKaBHUX CEKTOpaX, BXKHUTTS 3aXOIIB IS
MPUTATHEHHS JI0 BiANOBiAaIbHOCTI 0Ci0, BAHHUX Y BUMHEHHI KOPYII-
MIHHUX AisHb. [py3WHCHKHI JOCBIJI HAOYHO JEMOHCTPYE, 11O CTBO-
PEHHS CIeMniaai30BaHOro aHTHKOPYMNIIHHOTO OpTaHy € JOMOMDKHHM
3ac000M eekTHBHOCTI OOPOTHOM 3 KOpyIILieto [5].

HocnixeHHs: 3apyOi>KHOTO JOCBiAY MOKa3ylOTh, IO HAHOLIBII
CYTTEBI 3yCHJUISA IIOAO0 3aMo0iraHHs KOpYMIii B Aep>KaBHOMY arapari
pobnsate Crionydveni [lItatn Amepuky, sIKi CTBOPWIM HE TUTBKU LTy
CUCTEMY 3aXOJliB aJIMiHICTPATUBHO-IIPABOBOIO XapaKTepy, CIPSMO-
BaHUX Ha MPUIMHEHHS KOPYIIii, a 1 BUCTYNAIOTh 3 HA3KOI BaXKIIH-
BHX MDKHapOAHUX iHINIATHB Y pO3TIAHYTIH cdepi.

Takum 4MHOM, KOXKHIH JepKaBi MpUTaMaHHi K BIACHUH MiAXix
JI0 IPOTHUJIT KOPYIIIIHUM BHSIBaM, TaK 1 CAaMOOYTHSI MOZIEIh AHTHKO-
pynuiiiHoro oprany. Mojenb, oOpaHa YkpaiHoto, BillOBigae HasiB-
HOMY Y KpaiHi cTaHy KOpYIIIii Ta 3aBlaHHSM, SIKi CTOATh nepen Hairi-
OHAJBHUM aHTUKOPYHIIHHUM O10po Ta NULIXy i1 momonaHHs. Pasom 3
THUM aHaJli3 JOCBiy Takoi Kpainu sik ['py3ist 3acBiguye npsiMo mpomnop-
HiliHY 3aJIeKHICTh YCHIIHOCTI OOpOTHOM 3 KOPYIIIEIO Bill €eKTHUB-
HOCTI (QYHKIIOHYBaHHS 3arajioM MPOKYpaTypH, MOJILil Ta OKpeMHX
Creliali3oBaHUX OpraHiB, a TAKOX YCIX IHIIMX MPaBOOXOPOHHHX Ta
YIIPaBJIIHCHKUX CTPYKTYP JE€P:KaBU i TPOMaJICbKIX ()OPMYyBaHb.

VYnepuie aHTUKOpPYNUiHHWE 3akoH y Benukiii Bpuranii Oys
npuiiHaTHA e B 1889 poui, B HbOMY 4iTKO OyJi0 Mponucano — xaba-
POM BBa)Ka€ThCS HABITh MOJAPYHOK, a THM OLUIbILE TTO31Ka a00 BUHA-
ropoja, M0 MOXYTh CIIOHYKaTH YMHOBHUKA «GaIUIIONIMTH OYi» Ha
npobiieMy a00 yTpUMATHUCS BiJl CBOIX NPSIMHX OOOB’SI3KIB 33 TMEBHY
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cymy. XaOapHUKIB BIIIPaBISsUIM J0 B’SI3HUIN 1 1M030aBIsUIM TIpaB
o0iiiMaTi nepkaBHI mocaiu. Y pasi «peuuIuBy» KOPYIIiOHEp Bil-
MEKOBYBABCS BiJI TI0CaJ] HA3aBXK/H 1 MO30aBIISIBCS MPaB HA OTPUMAaH-
Hs TeHcli. Y HbOMY 5K 3aKOHI BCTAaHOBJIIOBAJIOCS 0OMEXKEHHs BOJi A0
JBOX POKIB YMHOBHHMKAM, SIKi 3alMaliics «TOPTIBJICIO IMOCaTaMm»,
MPUYOMY KapaBcsi He TUTbKH TOHM, XTO MPOJAB, a i TO, XTO KyIHB 110
nocasy. Jlis 3aKoHy PO TPOAaX Mocaj MOIIUPIOBABCS 1 Ha OpUTaH-
CBbKi KOJIOHII [6, c. 74].

3a posciiyBaHHSIM KOPYIIIMHUX CKaHJAJIB Yy MPaBOOXOPOHHIM
cucreMi Benukoi BpurtaHii CTeXHUTH CHEliaibHO CTBOPEHE YTIpaB-
JIHHS CKapr Ha il mominii. B aHraiiicbkoMy yIpaBIliHHI MPALIOIOTh
He CHiBpOoOITHUKM MOl i HaBiTh He topucTH. B YnpasmiHHiI ckapr
Ha i nominii Benukoi Bputanii ciayxaTe M1aHOBHI B KpaiHi JIFOAH,
SK1 PO3IIISAAIOTH YCI CKapru Jy)Ke CYMITIHHO, 1 «IOMOBUTHCS» 3 HU-
MU HEMOXJINBO. 38 MOPAJIbHUM OOJUYYSAM MiHICTPiB, BETMKUX CITYXK-
OOBIIB, WICHIB MapJaMEHTIB, MICIICBUX YMHOBHHKIB CTCKHUTh HE3a-
JIOKHUW KOHCYJbTaTUBHUM KomiTer 31 cTaHmapTiB IMOBEAIHKA B
CycHiibHOMY XUTTi. Bin OyB cTBOpeHwmii B 1994 poui, B HbOMy Tpa-
IIOIOTh BHJIATHI TPOMAJIChKI Aisdi AHTJIii. BOHM BUBYalOTh MOBEMiH-
Ky YMHOBHMKIB 1 JatoTh OIiHKy. KomiTerom Oyno pospobieno Ko-
JICKC TIOBEIIHKU JepKaBHOI POOOTH YMHOBHUKIB, B SIKOMY, CEpell
HILIOTO, € TaKi MyHKTH, SIK HEMiJIKYMHICTh, 00’ €KTUBHICTh Ta IHIII.
Busineni nopymenss: Konekcy Tinbku myOJiKyIOTHCS 1 HE HECYTh 3a
co0010 HISIKOTO MOKapaHHs, eKCIIePTH 3alleBHAI0Th, mo KomiteT cep-
HO3HO CTPUMYE KOPYIIIIIFO.

VYKpalHChKUM 3aKOHOZAABIISIM JIOPEYHO HA MPAKTHIIl MTEPEHHSITH OC-
HOBHI MOJIOXKeHHs1 JocBiny Benukoi Bpuranii y cdepi 60poTsdu 3 KO-
PYNUIMHUMH TiSSHHSIMH, Ta, TeperyciM, HE0OXITHO 3BEPHYTH OCOOIHUBY
yBary Ha BHCOKY IIPABOBY KyJbTYpPY 'POMASH 1 BUCOKHH CTYIiHb MIPO-
(hecioHaNBHOT €THKH JCPIKABHUX CIYXOOBIIIB. TakiMM YMHOM JUIsl TOTO,
00 3ampoBaJUTH B TOBHOMY 00Cs31 MO3UTHBHUE a0cBin Benukoi
Bputanii B ykpaiHCBbKY MPaKTHKY, TIOTPiOHO OpraHi3yBaTu CTiliKe Mii-
IpyHTS, QYHAAMEHTOM SIKOrO CTaHe 30UTbIICHHS PIBHS MPABOBOI KYJb-
TYpH Ta CBiJIOMOCT1 KOXKHOTO TPOMaJITHUHA HAIIO1 AePKaBH.

BucHOBKH. AKTyaJIbHICTh MOCUJICHHS OOPOTHOM 3 KOPYIIIIIEK B
VYkpaiHi € OJJHUM i3 TOJIOBHHX 1 MEPIIOYEPTOBUX 3aBJaHb, a BIOCKO-
HaJICHHS YMHHOT'O 3aKOHOJIaBCTBA — CIIOCOOOM HOro BUPILICHHSL.
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Cnuparounch Ha TOJIOBHHMM JOCBIJ KIIFOUOBUX EBPOMCHCHKHX
JepKaB, B SAKUX HAHHWKYMI CTYMiHb KOPYNIIHHHUX JisiHb, MOKEMO
3pOOHUTH BUCHOBKHM NP0 €(EeKTHBHICTh iXHHOI HOpMaTHBHO-ITPABOBOI
0a3u MONONAaHHS KOPYNIIMHUX MisSHb Ta €EeKTUBHICTH 3ampOBaIKY-
BaHUX MEXaHi3MiB, IIJIECIPSIMOBAHUX Ha TOAOJIAHHS [[LOI'O HEraTHB-
HOT'O SIBHILA CYCITLTBHOTO 3aKOHO/IaBCTBA.

HeoOxiaHOo 3BepHYTH yBary, 10 YHHHI aHTUKOPYMIiHI 3aKOHO-
JlaBUi aKTH HAIIOi IepKaBH MOTPEOYIOTh MOCTIHHOTO BAOCKOHAJICHHS,
YCHINIHICTD SIKKX MOXE TapaHTYBaTH BBEJCHHS €BPOMEHCHKOI Mpak-
THKH B LIl cdepi B yKpaiHCHbKY 3aKOHOIaBUY MPAKTHKY Ta TEOPito.

JlocnimKkeHHs] YUHHOI 3aKOHOJAaBYOl 0a3u, JAeTajabHUN aHalli3 KO-
Ji31i Ta MpOraJiMH Jar0Th 3MOTY 3AIHCHUTH POOOTY HaJ MOMHUIIKAMU i
JOTIOBHUTH aHTHKOPYIILIHHI 3aKOHH HOPMaMH, SIKi YCYHYTh HasBHI
HEBPEryJIbOBaHOCTI.

Jlyiss BAOCKOHAJICHHSI B TIOBHOMY 00CSI31 YMHHUX YKPaiHChKHX 3a-
KOHO/IaBYMX aKTiB i3 BIPOBAPKEHHSAM MIKHAPOIHOTO JIOCBIAY MOTPi-
OHO BTUIMUTH B HUTTS HU3KY JIOBTUX MiJrOTOBYMX 3aXOJIB, FOJIOBHHU-
MU cepell SKUX MAIOTh OYTH Taki: cTa0uIi3alliss eKOHOMIYHOT CUTYyaIlii
B KpaiHi; MiABULIEHHS PiBHS KUTTA KOXKHOTO TPOMAJITHIHA B JIepiKa-
Bi; MOKpAI[aHHS CUCTEMH COIIaIbHUX JIOMIOMOT Ta MUIBT; ITiIBUIICH-
HSl PiBHS MPaBOBOi KYJbTYPU Ta CBIIOMOCTI i MpaBOBOI KyIbTYpH
KOXKHOTO I'POMaJISTHUHA; MPOBEICHHSI PEeabHO JiF0YnX peopM y Me-
IAYHOI cepi; MPOBENEHHS pealbHO AitounX peopM B OCBITHIH cde-
pi Ha 0a3i akageMiuHOT JOOPOUYECHOCTI; 3MEHILIEHHS PiBHSI 0e3p00iTTS
Ta TiABUIIEHHS PIBHS 3apOOITHOI TUIaTH; HEMOpYIIHE MOKpallleHHs
HaI[IOHAJbHUX 3aKOHOJABYMX aKTIB BIIMOBIJIHO JI0 TOJIOBHHUX €BPO-
MEHChKUX CTaHaPTIB.

Peamizanii  OHOBIIGHOTO AHTHKOPYIIIHOTO 3aKOHOAABCTBA
CIPUSITHME CTBOPEHHIO aKTYyallbHOTO i Cy4aCHOrO MEXaHi3My MpOTH-
Jii Kopymii Ha BCIX PiBHAX IisUTHOCTI OpPraHiB Jep:KaBHOI BIAAM Ta
OpTaHiB MiCI[EBOTO CAMOBPSIYBaHHS I HaJlaBaTUME JIOJIATKOBI YMOBU
JUISL 3aJTy4eHHsI TPOMaJICBKOCT1 y Tipoliec GopMyBaHHS Ta peaizarii
Jiep’KaBHOI MOMITUKHN Y cepi 3amodiranHs i mpoTHIiT KOPYIILii.
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Tkachenko O., Hetta P.

COMPARATIVE ANALYSIS OF ACTIVITIES
ORGANIZATION OF ANTI-CORRUPTION BODIES OF
FOREIGN COUNTRIES

The article addresses to the comparative legal analysis of the activities
organization of special anti-corruption bodies of different countries of the world. The
genesis of the development of the fight against corruption in foreign countries is
considered in order to form and improve the already existing strategic direction of
combating corruption of the Ukrainian state. It is emphasized that corruption
currently is one of the global problems, which influences the further development of
the Ukrainian state and improvement of the general standard of living in the country.
The fight against corruption is a problematic topic not only for the Ukrainian state
but also for other countries of the world, which have already reached certain heights
in the level of development of anti-corruption policy and are ready to share their own
experience in the fight against corruption.

The conclusions stated that in order to improve the full extent of Ukrainian
legislation on the implementation of international experience, a number of measures
should be implemented, and the main ones are: stabilization of the economic
situation in the country; raising the standard of living of every citizen in the country;
improving the system of social support and benefits, raising the level of legal culture
and consciousness of every citizen; implementation of really effective reforms in the
medical sphere; implementation of real reforms in the field of education based on
academic integrity;, reducing unemployment and raising wages, continuous
improvement of national legislation in accordance with major European standards.

Considering the experience of the leading European countries in which the
lowest degree of corruption is involved, the conclusions are made about the
effectiveness of the foreign normative-legal framework for combating corruption and
the effectiveness of the mechanisms to overcome this negative phenomenon. It is
noted that the anti-corruption legislation of Ukraine requires continuous
improvement, when success can be guaranteed by the introduction of European
practice in this area of legal relations.
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