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I. KPUMIHAJIBHO-ITPABOBI
TA KPUMIHOJIOI'TYHI ITPOBJIEMH

VIIK 343.27
DOI 10.32755/sjcriminal.2020.01.007

€pmak O. B.,
KaHIUAT FOPUIMIHUX HAYK, TOJIOBHHUN HAYKOBHUI CITiBPOGITHHK
BiJUILTY HAYKOBOI JisUTBHOCTI Ta MI>KHapOAHOTO CIiBPOOITHUIITBA,
Axaniemist [lep>kaBHOI NeHITEHIIIapHOT c1y»x0H, M. UepHiri, Ykpaina
ORCID: 0000-0003-1872-0383
JO IMIUTAHHSA ITPO BU/IU THIINUX 3AXO/IB
KPUMIHAJIBHO-ITPABOBOI'O XAPAKTEPY OO
HEINOBHOJIITHIX: HOPMATHUBHUM XL

Y cmammi npoananizoeano nioxoou uenux w000 NOHAMMI «IHWI 3AX00U
KPUMIHATLHO-NPABOBO2O XAPAKMEPY Y, 5IKe 6X00Umb 00 3A2AIbHOI CIPYKMYPU 3aX0-
0i8 KPUMIHAILHO-NPABOBO20 SNAUBY, 00CNIONCeHO okpemi cmammi Kpuminanrvnozo
KOOEKCY, W0 CMOCYOMbCs HENOGHONIMHIX 0CIO; BU3HAYEHO 6IK HEeNOGHONIMHbOL
ocobu, AKa nionseae KPUMIHATLHIL 8i0N08i0anbHOCmi. A8MOpoM 6UHAYEHO 8UOU
IHWUX 3aX00i68 KPUMIHATLHO-NPABOBO20 XAPAKMEPY, a MAKOIC 0COOAUBOCTI 3ACMO-
CYBAHHSL NPUMYCOBUX 3AX00I8 MEOUUHO20 XAPAKMepy, CneyianbHoi Kongickayii ma
NPUMYCOBUX 3aX00i8 BUXOBHO20 XapaKmepy wooo dimell.

Knruosi cnosa: nenosnonimuiil, 3axo0u KpUMIHAILHO-NPABOBO20 XAPAKMEDY,
iHWi 3ax00U KPUMIHATbHO-NPABOBO2O XAPAKMEDPY, HPUMYCO8L 3aX00U MEOUYHO20
xapakmepy, RPUMyco8i 3axo0u GUXOBHO20 XAPAKMepy, CNeyianrbHa KOHGIcKayis,
NPUMYCOBI 3aX00U BUXOBHO20 XAPAKMEDPY, NOKAPAHHSL.

IHocranoBka npodaemn. CyyacHUN pPO3BUTOK HAIOi AEp>KaBU
HarnpaBJIeHUH Ha €BPOIHTErparlito i, 6e3rmepedHo, moTpedye MepeocMu-
CIICHHSl TEOPETUYHUX MOJOKEHb CYTHOCTI HEMOBHOIITHBOI OCOOH 3
METOI0 HaleEeKTUBHILIOr0 3acTOCYBaHHS 3aXOJiB KpUMiHAIBHO-
MPaBOBOTO pearyBaHHs OO 0ci0, siKi He Jocsru 18 pokis.

[Ipobsiemi BIUIMBY 3aXOJIiB KPHUMIHAJIBHO-TIPABOBOIO XapaKTepy
Ha HEMOBHOIITHIX MPaBONOPYIIHUKIB MPUIUISETbCA 0araTo yBard y
CYCHUIBCTBI, MPOTE 1Ie HE MPU3BOIUTH JI0 KapIUHAIBHUX 3MiH. Herlo-
BHOJIITHI BYMHSIOTH HaifuacTille KpUMiHaJIbHI MPOCTYIIKK Ta HETSHKKI
37I0YMHHY, TIOB’sI3aHi i3 BXKMBaHHSIM HAPKOTHKIB 1 HACHIILCTBOM, Kpai-
KKH, XyJTIraHCTBO Ta 1HIII BUJW KPUMIHAIBHUX PABOIIOPYILEHb.

OcHOBHI (pakTOpH BUMHEHHSI KPUMiHAIBHHUX MIPABOMOPYIIEHb He-
MOBHOJITHIMU Hal4acTille OB SI3YI0Th 3 1X MPOXKMBAHHSM Y HEIOB-
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HUX, MPOOJIEMHHUX Ta Mano3a0e3NeuyeHnX CiM’SX; COMiaTbHO-IIEIaro-
TYHOI0 3aHEN0AHICTIO; KPUMIHAIBHUM OTOYEHHSIM; aJIKOTOJIBHOK ab0
HApPKOTUYHOIO 3aJISKHICTIO TOMIO.

Sk BimoMo, y pa3si mopyiieHHs KpUMiHaJIbHO-TIPABOBOI 3a00pOHH
JI0 0COOM MOYKe OYTH 3aCTOCOBAHO HE JIMIIE IMMOKapaHHsl, a i iHm 3a-
XO/IN KPUMIHAIBHO-TIPABOBOTO XapakTepy. Bixke chorofni OLIbLIICTH
PO3BHHEHUMX JepXaB CBiTy, 3a3Hauae M. . XaBpoHIOK, TOCTYIIOBO
BIZICTYIAIOYM BiJ TMOCTYJATiB HEOKJIACHYHOI MIKOJW KPUMiHAIEHOTO
MpaBa i BUXOASYM 3 METH pecolliaizailii BAHHOTO, SIK OCHOBHOI METH
KPHMIHAJILHOTO 3aKOHY, Y CBOIM KpUMIiHAIBLHO-IIPABOBIH MOMITHIII J0-
TPUMYETBCSl Ayalli3My TIOKapaHb Ta IHIIMX 3aXONiB KPUMIHaJbHO-
MpaBoBOro BIUMBY [1, ¢. 6-7].

AHaJi3 ocTaHHIX J0CaiTKeHb i myOJaikamiii mokasas, 110 B JT0K-
TPUHI KPUMiHAJIBHOTO MIpaBa Oe3rocepeHhO BUBYECHHIO 3aXO0/IiB KpH-
MiHaJBHO-TIPABOBOTO XapakTepy mpucBsueni mpaui 0. B. Baynina,
A. A. bepe3oBchKoro, E. JI. Bikrimepoga, C. B. Beknenxo,
€. M. Beueporoi, O. O. dynopora, B. K. [yronoBa, B. C. €ropoaa,
I. E. 3Beuaporcekoro, K. M. Kapmosa, O. B. Kozauenka, B. M. Kyra,
®. K. HaGiymnina, A. A. [lasnoroi, M. I. XaBpoHroka Ta iHIIMX Hay-
koBI[iB. HaykoBi po3poOku BKa3aHUX aBTOpPIiB OE3MEPEUHO MiCTSTh
3HAUHY KUTBbKICTh KOPHUCHUX TEOPETUYHHX IOJIOKEHb 1 BHCHOBKIB.
OpHaK 3a3HA4YMMO, 1110 JTyMOK CTOCOBHO IHIIIMX 33aXOJ(iB KPUMIHAJIBHO-
MPaBOBOTO XapaKkTepy, SIKi 3aCTOCOBYIOThCS 10 HETTOBHONITHIX, cepel
HaBeJleHUX (axiBiiB HeOarato. Y 3B’s3Ky 3 IIMM BBKAEMO 33 HE0O-
XiTHe B MeKax Ii€i myOmiKamii BUCIOBUTH JEsKi BIacHI MipKyBaHHS
LIOIO0 TOHATTS, 3MICTY Ta CYTHOCTI IHIIMX 3aXOMiB KpUMiHAIBHO-
MPABOBOI'0 XapaKTepy, 110 3aCTOCOBYIOTHCS JI0 HEITOBHOIIITHIX.

Merta cTatTi noJsrae y BU3HAa4YeHHI BUJIB Ta OCHOBHUX O3HAK
THIINX 3aXO0AIB KPUMIHAJIBHO-IIPABOBOTO XapaKTepy, IO 3aCTOCOBY-
I0TBCSI IO HETTOBHOITITHIX.

Buknaxg ocHoBHOro marepiany. SKmo anamizyBaTH TMOHSTTS
«3ac00M KpPHMIHAJIBHO-TIPABOBOTO XapakTepy», TO BOHM BH3Haya-
IOTBCSI SIK 3aXO0[H, Tiepe0aueHi KpUMiHaJIbLHUM 3aKOHOM, SIKi 3aCTO-
COBYIOThCSI 0€3B1JIHOCHO JI0 IOPHUINYHOI IPUPOAM MOBEAIHKH OCOOH,
sKa BUMHUIIA 3JI0YHMH (KpUMiHAIbHE PaBOMOPYIICHHS ), 31 3MiHOIO i1
KpUMIiHAJIBHO-TIPAaBOBOTO CTATyCy. 3a CBOIM 3MICTOM IMOHSITTS 3aX0-
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JiB KpUMiHAIBHO-IPAaBOBOTO XapaKTepy MICTHTH pi3Hi (opmu pearti-
3aIlii KpUMIiHAIBHOI BiIOBIIaIbHOCTI [2, ¢. 38].

Posrnsgaroun TOHSATTS IHIMX 3aXOJIB KPUMIHAJIBHO-TIPABOBOTO
Xapakrepy, 10 3aCTOCOBYIOTHCS 10 HEMOBHOJITHIX, 3a3HAYMMO, IO
JI0 KaTeropii HEMOBHOJIITHIX 3JIOUMHIIIB BiJTHOCATHCS OCOOM, SIKUM JIO
Yacy BUMHEHHS KPHMiHAJIBHOTO NPaBONOpPYILIEHHS BHIIOBHUIOCS 16
pokiB (4. 1 cr. 22 Kpuminansaoro koxaekcy (nani — KK) Ykpaiau). A
TakoX 3 14 poKiB, KO 0cO0a BYMHHWIIA YMHCHE BOMBCTBO, YMHCHE
TSDKKE TUIECHE YIIKOIKEHHS, AUBEPCito, OaHIUTH3M, TePOPUCTHUHHI
aKT, 3aXOIJICHHS 3apyYHHKIB Ta iHIII KPUMiHaJIbHI IPABOMOPYILEHHS,
MOBHUH TIEpeNiK KuX MicTHThCs y yacTuHi 2 1. 22 KK Ykpainu [3].

3ayBa)KMMO, 1110 3BKATH HA MUTAHHS JIOCATHEHHS BIIIOBITHOTO
BiKY HEMTOBHOJITHBOIO 0CO00I0 HEOOX1IHO caMe Ha MOMEHT BUMHEH-
HSl HEI KPUMIHAJIBHOTO MPaBONOPYIIEHHA. Tak, HampuKial, CyH
MOYKE BCTaHOBIIIOBATH MOKapaHHs 0co0i, KON i y)Ke BHITOBHUJIOCH
16 pokiB, a HA MOMEHT BUMHEHHS KPUMiHAIBHOTO MPaBOMOPYIICHHS
Oyno 15 pokis. Bimnosinuo y cr. 101 KK Ykpainu apemr nonsrae B
TpUMaHHI HENOBHOJITHBOTO, IKWH HA MOMEHT IIOCTaHOBJICHHSI BUPO-
Ky nocsir 16 pokis [3].

Coip 3a3HaunTH, 1110 y YactuHi 2 cr. 98 KK Ykpainu nependayeHo
OKPEMHI PO3UT MPO OCOOJUBOCTI KPUMIHAIBHOI BiIIOBIIaIbHOCTI
HEMOBHOMITHIX. [0 HEMOBHOMNITHIX, BU3HAHWX BHHHMMH Yy BUWHEHHI
KPUMIHAJILHOTO TPaBONOPYILIEHHS, MOXYThb 3aCTOCOBYBATHUCS CYAOM
TINBKU T1’ATh BUJIB TIOKapaHHs, a caMe: mrpad, rpoMajJchKi poOoTH,
BUTIpaBHI pOOOTH, apelT Ta mo30aBIeHHS BOJIi Ha MEBHUI CTPOK. Bo-
JHOYAC CYJ BIpaBi MPHU3HAYNTH JOJATKOBI MOKApaHHS Y BHAI mTpady
Ta mo30aBjieHHS MpaBa O0iIMMATH TEBHI Mmocaau abo 3aiMaTHCs IeB-
HOIO JISUTLHICTIO y Bumaikax, BuzHaueHux KK Ykpainu [3].

[ToHATTA CYTHOCTI IHIIMX 3aXOJiB KPHUMiHAJIBHO-IIPABOBOTO Xa-
pakrepy chopmyioBaB y cBoix myosikamisx M. O. CTpy4KkoB, SKHii
HAToJIONIYBaB Ha PI3HMII MK TAaKMUMHU 3aXOJaMH 1 TMOKapaHHIM: Y
BUIAJIKy peajizalii KpuMiHaIbHOI BiAmoBimambHOCTI Oe3 3acTocy-
BaHHS TOKapaHHs BoHa HaOyBae (opMy IHIIMX 3aXOMIB, BIIMIHHHX
BiJl BJIaCHE NoKapaHHs» [4, c. 51].

VY pe3ynbTaTi aHami3y MOHSATTS «IHII 3aX0AW KpUMiHAJIBHO-TIpa-
BoBoro xapaktepy» E. JI. BikTiMepoB 3p0OMB BHCHOBOK, IO II€ 3a-
X0/ JAEP’KaBHOTO TPUMYCY, mependadeHi KpuMiHambHUM KOZIEK-
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COM, sIKi 3aCTOCOBYIOTHCSI Ha MiJICTaBi yXBaju a00 BUPOKY CYIYy, 3
METOI0 BUIPAaBJIEHHS OCOOHM, sSIka BUMHMJIA KPUMIHAJIBHO KapaHe [i-
SIHHS1, 3a0e31edeHHs1 0e3MeKH CyCITbCTBA 1 3aM00iraHHs BYMHEHHIO
HOBHX 3JIOYMHIB 1 CYCIIUTbHO HEOE3MEUHUX JisiHb [3, . 8].

Ha aymky A. A. T1aBioBoi, Taki 3aX0/1 € MPaBOBUMH HACIIIKaMHU
3a00pOHEHOr0 KPUMIHAJIBHUM 3aKOHOM JIiSIHHS, OCOOJIMBOIO KPHMi-
HaJTLHO-TIPaBOBOIO (POPMOIO JIEP’KABHOTO PUMYCY, IO TIPH3HAYAIOTh-
cs 1 3aCTOCOBYIOTBCS Ha IMiICTaBi PIllIeHHS, sSIKe Ha0pajio YMHHOCTI, /10
0Ci0, BU3HAUCHUX Y HOPMAaX, 110 PEryJIOITh X 3aCTOCYBaHHS, 1110 I10-
JISITAOTh Y 3aCTOCYBaHHI OOMEKEHb X MpaB i CBOOOJ, IO HE MarOTh
KapaJIbHOTO HaBaHTa)KEHHSI, CIIPSIMOBaHUX Ha MPUMYIIYBaHHS IO BUH-
HEHHsI TIEBHUX [ 3 METOI0 3a0e3rmeueHHsT Oe3MeKH CyCIibCTBa, YT-
puMaHHs oci0 BiJ BUMHEHHS HOBHX 3a00pDOHEHHMX KpHMiHAJIBHUM 3a-
KOHOM JIisIHb, YCYHEHHS YMOB, IO CIPHSIOTh BUMHEHHIO 3a00POHEHUX
3aKOHOM JIisIHb, BIJTHOBJICHHS TIOJIOXKEHHS TOTepIIijioro [6, ¢. 136—-137].

[HII1 3aXx0M KPUMIHATBHO-TIPABOBOTO XapaKTepy 00 HEIOBHO-
mitHix C. }O. OnoBeHIIOBa po3yMi€ SK JEPKaBHO-IIPUMYCOBI 3aXO0JH,
repedayeHi KpUMIiHAIBHUM 3aKOHOM, ajie SIKi HE € KapaJbHUMHU, 1110
3aCTOCOBYIOTKCS JIO OCI0, SIKi JOCSIIIN BiKY KpUMIHAIBHOI BiJIOB11aJIb-
HOCTI, ajie He JOCSATIH TMOBHOIITTS 0 MOMEHTY BHHECEHHS BHPOKY
CYJIOM, SIKi BUMHIJIM 3JI04YMH a00 CyCHUTbHO HeOe3neuHe AiSHHS, 110
MiANaa0Th i 03HaKW, nepeadaueHi KpuMiHaTbHUM KOIEKCOM, 3
METOI0 TIPEBEHTHBHO-BUXOBHOTO, BUIIPABHO-TIONEPEHKYBAILHOTO, CO-
iaJbHO-BUXOBHOTO 1 JIIKyBAIbHO-IPODLIAKTHYHOTO BILIUBY [7, ¢. 9].

VYdena knacudikye iHII 3aX0AW KPUMiHATBHO-IIPaBOBOT'O Xapak-
TEpY, 110 3aCTOCOBYIOTHCS JI0 HEITOBHONITHIX, TAKMM YHHOM:

a) MPEeBEHTHBHO-BUXOBHI 3aX01¥ (YMOBHE 3aCy XEHHs, IPUMY-
COBI 3aX0/IM BUXOBHOTO BILJIUBY);

0) BHUIpaBHO-TIONEPEPKYBATbHI 3aX0Au (TepeMilleHHs] HEloB-
HOJIITHIX JI0 CHeliaibHOI HABYaJIbHO-BUXOBHOI YCTAHOBH 3aKPUTOIO
TUIy OpraHy YIpaBJIiHHS OCBITOIO);

B) COLaJIbHO-BiTHOBIIOBANBHI 3aX0AM (IIPUMYCOBI 3aXOAH BH-
XOBHOT'O BIUTMBY Y BUTJISIAI TOKTaJaHHsI 000B 3Ky 3arjaJuTy 3aro-
JiSIHY KOy, KoH(icKalis MaiiHa);

T') TKyBaJIbHO-IPO(MITAKTHYHI 3aX0AW (IIPUMYCOBi 3aXOIU Me-
JTUYIHOTO Xapakrepy [7, c. 9].
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Ha ocHoBi anamizy HaBeAE€HMX MO3UIIH KPUMIHANICTIB MOXHA
3pOOHUTH BUCHOBOK, IIO IHIIMMH 3aX0JaMH KPHUMiHAJIbHO-TIPABOBOTO
XapakTepy, SKi 3aCTOCOBYIOTHCS JI0 HEMOBHOJITHIX, € 3aX0/U JCPKaB-
HOT'O TIPEMYCY, 110 HE HECYTh SKOTOCh PEMPECHBHOI0 a00 KapaJbHOTO
HaBaHTAXEHHSI, a IEPECTIAYIOTh y TIEPIY YepTy METy MpPEeBEHIIl.

Jlo iHIMX 3aXO0JiB KPUMIHAJIBLHO-TIPABOBOIO XapakTepy, MO0 3a-
CTOCOBYIOThCS JI0 HETIOBHOJITHIX, HAJISKATh:

~ MPHUMYCOBI 3aX0I1 MEINYHOTO XapaKTepy;

— crerianbHa KOH(pICKAITis;

— MPHUMYCOBI 3aXO0JIM BUXOBHOTO XapaKTepy.

PosrissHEMO 1OKIIaHO 1l 3aXO/IH.

Sk 3a3Haueno y cr. 93 KK Ykpainu, npuMycoBi 3axoau Menud-
HOT'O XapakTepy MOXYTh OyTH MpH3HAYEH] CYJIOM OIHil 3 TPhOX Ka-
Teropiit ocib, y ToMy 4MCIli HETOBHOIITHIX, a came:

—ocobaM, sIKi BUMHHIIM Y CTaHi HEOCYTHOCTI CYCHiJIbHO Hebe3-
MeYHI JTisTHHS;

— ocobam, SIKi BUNHWJIM Y CTaHi 0OMEXEHOI OCYIHOCTI KpUMiHAIb-
Hi MPaBOIMOPYIICHHS;

— ocobaM, SKi BUMHHIIM KpUMiHaJIbHE TIPABOMOPYIICHHS Y CTaHi
OCYJHOCTI, aJie 3aXBOPIIM Ha MCUXIYHY XBOPOOY A0 MOCTAaHOBJICHHS
BHUPOKY a0o0 mij] yac BinOyBaHHS MOKapaHHSI.

Cain 3a3HaYMTH, IO METOIO 3aCTOCYBAaHHS MPUMYCOBHX 3aXOIB
MEINYHOTO XapakTepy € BWIIKYBaHHs, MOJIMIIEHHS MCHXIYHOTO
CTaHy, a TAKOX TONepePKEHHs] BUNHEHHS! HOBUX JisHb.

VY cr1. 94 KK Ykpainn BkazyeThcsl, IO 3aJISKHO Bifl XapakTepy Ta
TSDKKOCT1 3aXBOPIOBAHHS, TSHKKOCTI BUMHEHOTO JIISTHHS, 3 ypaxyBaH-
HSIM CTYTIEHSI HeOe3MEeUHOCT] MCUXIYHO XBOPOTo I cebe ado iHIIMX
0Ci0, CyJl MOKe 3aCTOCYBAaTH TaKi BUJIU IPUMYCOBUX 3aXOJIiB MEIUY-
HOT'O XapakTepy:

1) HaganHs amMOynIaTOpHOI TICHUXiaTPUYHOI JIOMIOMOTH B TPUMY-
COBOMY TOPSIIKY;

2) rocmiTaiizamis 0 3aKjaay 3 HaJaHHs MCUXIaTPUYHOI JIOIO0-
MOT'H 13 3BHYAIHUM HaTJISIOM;

3) rocmiTamizalist o0 3akiany 3 HaJaHHS MCHXiaTPUYHOI JOMO-
MOTH 3 TIOCUJIEHUM HaTJIsII0M;

4) rocriTaizaiis 10 3aKiaay 3 HaJaHHS MCUXIaTPUYHOL JIOTO-
MOT'H 13 CYBOPUM HATJISIIOM.
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[linkpecnumo, MO0 MPUMYCOBI 3aXOAW CTOCOBHO HEMOBHOJITHIX
3aCTOCOBYIOTHCSI OKPEMO BiJ] MOBHOJIITHIX 0ci0. [lcuxiaTpuyna momo-
MOra JITSIM HAJAEThCS BUHSATKOBO JUTSYUM JIIKAPEM-TIICUXIaTPOM Ta
THIIMMU (paxiBISMH, sIKI MAIOTh MIATOTOBKY 3 pOOOTH 3 NiThbMH [8].

Hananns aMOynaTopHOI MCHXiaTPUYHOI TOMOMOTH B TIPUMYCOBO-
My TOpSIIKY MOKe OyTH 3acTOCOBAaHE CyJOM CTOCOBHO OCOOM, siKa
CTpaXk/1a€ Ha MCUXIYHI PO3JIaAY 1 BUMHMIIA CYCIUILHO HeOe3neyHe Ji-
SIHHSI, QJIC 32 CTAHOM CBOT'O TICHXIYHOTO 37I0pOB’Sl HE MOTpedy€e rocITi-
Tai3alii 10 NCUXiaTpUIHOro 3akiaay. Jlo mcuxiaTpuaHOro 3aKiaay i3
3BUYaHHUM HArJISA0OM MOXe OyTH 3a PillIeHHSIM CYAy TOCIITani3oBaHa
MICUXIYHO XBOPa 0c00a, sika 32 CBOIM IICUXIYHMM CTAHOM 1 XapaKTepoM
BUMHEHOT'O CYCIIIbHO HEOE3IEUHOro JiSHHS MOTPeOy€e TPUMAHHS Y
MICUXIaTPUYHOMY 3aKjiafi 1 JIKyBaHHS y TPUMYCOBOMY HOPSIKY.
OO60B’s13Kk0BUMH yMOBaMH IepeOyBaHHs MICUXIYHO XBOPUX Y TICHUXiaT-
PUYHOMY 3aKJIaji i3 3BUYaHUM HATJISIOM € i30JsIMis IMX Oci0 Bif
IHIIMX TICHXIYHO XBOPHX, IO 3a0e3MeUyeThCsl MUIIXOM 3a4MHEHHS
BIJUIUICHHST 200 TajiaTh MaIli€HTa, a TAKOX OOMEKEHHS MepecyBaHHS:
MOXIJIUBICTb MPOTYSHOK TUIBKHA Ha TEPUTOPIT MCUXIaTPUYHOTO 3aKIIa-
ny. [ocriTamizaitist 10 MCUXIaTPUYHOTO 3aKJIaay 3 MOCUICHUM HarJisi-
JIOM 3aCTOCOBYETBHCSI CYAOM ILOJO ICHXIYHO XBOPOro, KU BUMHHB
CYCHUIbHO HEOE3MEUHE JisIHHS, HEe TI0B’SI3aHE 3 TIOCSATaHHAM Ha KUTTS
IHIIMX OCi0, 132 CBOIM TICUXIYHMM CTAaHOM HE CTAHOBUTH 3aTPO3H JUIS
CYCILJIbCTBA, ajie moTpedye TpPUMaHHA y TICUXIaTpUYHOMY 3aKiaji Ta
JKYBaHHS B yMOBaX MOCHJICHOTO HArmsiny [8].

locnitanizanis 10 MCUXIATPUYHOTO 3aKIaay i3 CyBOPUM HarJis-
JIOM MOKe OYTH 3aCTOCOBaHa CyJOM LIOAO MCHUXIYHO XBOPOTO, SIKHHA
BUMHHUB CYCIIUTLHO HEOE3MeUHe JIITHHS, ITOB’SI3aHe 3 MOCSITaHHsAM Ha
JKUTTS IHIIUX OCi0, @ TAKOXK 00 TICUXIYHO XBOPOT'0, SIKHIi 32 CBOIM
MICUXIYHUM CTaHOM 1 XapaKTepOM BYMHEHOTO CYCHUILHO HeOe3med-
HOTO JiSIHHS CTAHOBHUTH OCOOJIMBY HEOE3MeKy JJis CYCIIbCTBA 1 MO-
TpeOye TPUMaHHS y MCUXiaTPUYHOMY 3aKiaji Ta JIKyBaHHS B yMO-
Bax CyBOpOro Harjsmy [8].

CremnianbHa KoH(DICKAIlis TOJSArae y MPUMYCOBOMY O€30IIaTHO-
My BHJIYYCHHI 3a PIIICHHSIM CYAy Y BJACHICTh J€P)KaBH T'POIICH,
LIHHOCTEH Ta IHIIOro MaiHa y BUMajKaX, BU3HaueHUX nuM Komek-
COM, 32 YMOBU BYHMHEHHSI YMHCHOTO KPHMIiHAJBHOTO MPaBOIOPY-
IIeHHs a00 CYCNUTbHO HEOE3MEUHOro iSHHS, 10 Mi/INaJae i 03Ha-
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KU JisHH, nepegdoadenoro OcoO0IMBO0 YacTHHOI 1Loro Kopekcy,
3a sIKi mependavyeHo0 OCHOBHE TMOKAapaHHS y BHJI 1030aBJICHHS BOJII
a00 mTpady MoHAJ TPU THCIYi HEOMOJATKOBYBAHMX MIHIMYMIB J10-
XOJIB TPOMaJisiH, a TaK CcaMO Iepen0avyeHoro MepeslikoM cTaTel
Oco6ymBoi vactunu KK Ykpainu [3].

3 MEeTOI0 NPaBUIBHOTO PO3YyMiHHS KPHMiHAJIBHO-TIPABOBOTO 3HA-
YEHHS CHelialbHOI KoH(icKallil Tpeba 3BaxaTH Ha Te, 1110 3aKOHOIaB-
CTBOM YKpaiHu mependavyeHO YOTHPHU BUIM KPUMIHAIBHO-IIPABOBOL
KOH(icKarlii:

1. Kondickaris MaiiHa sik 1ojaTKoBe mokapanHs (ct. 52, 56 KK
VYxpainn).

2. Crenianbaa koH(pickamis (cT. 96-1, 96-2 KK Vkpainn).

3. Kondickaris maiiHa sik 3aXiJ KpUMiHaJIbHO-IPAaBOBOTO Xapak-
Tepy I0A0 IOPUIUYHHUX OCIO (IpUMyCcOBe OE30IIaTHE BHIIYYCHHS Y
BJIACHICTB JICpP)KaBM MaliHa FOPUIUYHOI OCOOH, SKE 3aCTOCOBYETHCS
CyJIOM y pas3i JnkBigamii ropuanuHoi ocobu 3rigao 3 KK Ykpaiuu).

HeoOxinmHo Matu Ha yBasi, 10 J0 HEMOBHONITHHOI OCOOM TaKuit
3axiJ, SK creliaibHa KOH(ICKaIlis TPOIISH, I[IHHOCTEH Ta IHIIOro Mak-
Ha, SIKE € BJIACHICTIO HEMOBHOJIITHBOT0, 3aCTOCOBYETHCS HA 3arajibHUX
IiJICTaBax.

Tak, BigmoBigHo A0 BUMOT 4. 3 ¢r. 96 KK Vkpaiuu coeriaasna
KOH(piCKaIlis 3aCTOCOBYEThCS TAKOXK Y pasi, KoM 0coda He mijyisrae
KpUMIiHAJBHINA BiAMOBITAIBLHOCTI Y 3B’ SI3KY 3 HEAOCATHEHHSM BIKY, 3
SIKOI'0 MOJK€ HaCTaBaTH KpUMIiHAILHA BiAMOBIAANBHICTE, 00 HEOCY/I-
HiCcTI0, a00 3BUIBHAETHCA Bif KPUMIHAILHOI BIiAMOBIJZAIBLHOCTI YU
MOKapaHHs 3 MmijcTaB, nepeadadeHux 1um Komekcom, KpiM 3Biib-
HEHHS BiJl KpUMIHAJIbHOI BiIIOBIIaIbHOCTI Y 3B SI3KY 13 3aKiHUCHHAM
CTPOKIB AaBHOCTI [3].

[TpumycoBi 3ax0 BUXOBHOI'O XapaKTepy € 3axojamu, IO 3a-
CTOCOBYIOTHCSL 3 METOIO 3]IIHCHEHHS BUXOBaHHS HEMOBHOJITHIX, 3a-
Oe3reveHHs] J0aTKOBOTO KOHTPOJIO 32 HMMH 1 3amoOiraHHs BYH-
HEHHIO HUMH HOBHMX CYCIUIBHO HeOe3MeuHux JisHb [9, ¢. 373].

3rigno 3i ¢T. 105 KK Ykpaiuu BUugaMu Takux 3aXO0JIiB €:

— 3aCTEPEKCHHS;

— OOMeXeHHSI MO3BULIS 1 BCTAHOBJIEHHS OCOOJIMBHX BHMOL 0
MMOBEIIHKH HEITOBHOJITHLOTO;
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— mepenayva mijx Harjsz 0aThKiB 4M OCi0, sKi iX 3aMiHAIOThH, a00
MeIaroriYHoOro YU TPYAOBOTO KOJEKTHUBY 3a HOT'0 3roJ010, a00 OKpe-
MHUX TPOMaJISIH Ha iXHE MPOXaHHS;

— TMOKJIaJICHHS] Ha HETTOBHOIIITHBOTO, SIKWH J0cAT 15-piuHOro BiKy
1 Mae MaiiHO, KOIITH 200 3apO0ITOK, 00OB’SA3KY BiINIKOMYBATH 3aI10-
JISTHI MalfHOB1 30MTKH;

— HamnpaBJIeHHs Yy CHelialbHy HaBYaJbHO-BUXOBHY YCTaHOBY ISl
JiTeil 1 miUIITKIB 10 MOMEHTY BHUIpaBJICHHsS HEMOBHOJITHBOTO, aje
He OUTbIIe HiXK HA TPU POKU. BUIM TakMX yCTaHOB € 3arajibHOOCBITHI
IIKOJIM COIiaIbHOT pealdinmitalii (st HeMOBHOMITHIX BikoM Bix 11 10
14 pokiB) 1 mpodeciiiHi yuniuia conianbHoi peadimitamii (a1 He-
MOBHOJITHIX BikoM Bif 14 no 18 pokis) [3].

JlonaTkoBO 710 1IUX 3aXOJiB MepeadaueHo e OJUH, SIKUH 3acTo-
COBYETBCSI CY/IOM, ajie He BBaXKA€THCS MIPUMYCOBHM 3aX0JI0M, — IIPH-
3HAUCHHS HEMOBHOJIITHROMY BuXoBatens [9, c. 373].

Cuig 3a3Ha4nTH, 110 BianmoBigHo 10 4. 3 c¢T. 97 KK HenmoBHOIIIT-
Hill MOXe MPUTATYBATHCS 10 KpUMIHAJIBHOI BiAMOBIAIBHOCTI y pasi
YXHUIIEHHSI BiJ] 3aCTOCYBaHHS JI0 HHOTO MPUMYCOBHX 3aXOJIiB BUXOB-
HOTO XapakTepy [3].

BucnoBku. Hamu Oyso npoanamnizoBano KK Ykpaina i crerianb-
HY JITEpaTypy 3 METOI0 BUBYCHHS MPABOBOI MPHUPOJIH IHIINUX 3aXOJIiB
KPUMIiHAJIbHO-TIPABOBOT'O XapaKTepy, IO 3aCTOCOBYIOTHCS J0 HETMOB-
HOJIiITHIX. KOMIUIEKCHUIA aHaTi3 1aB 3MOT'y TPaKTyBaTH JIOCITIXKyBaHE
MOHATTS SIK 3aX0/IN JIEP>KaBHOTO MPUMYCY, IO HE HECYTh KapaJIbHOTO
HaBaHTaXXEHHS a00 PENpPECHBHOTO HABAHTAXKCHHS, a MEPeCTigyloTh
MeTy BUXOBaHHsI, MIKJIyBaHHS i IPEBEHIII1 o JAiTel.

OCHOBHUMH BHJIAMH IHIIIMX 3aXOJ1iB KPUMIHAILHO-IIPABOBOTO Xapa-
KTepy, 10 3aCTOCOBYIOTHCS JI0 HEMOBHOMITHIX, € MIPUMYCOBI 3aX01 Me-
JMYHOTO XapakTepy, CreliaibHa KoH]iCcKallis Ta IPUMYCOBI 3aX0/IH BH-
XOBHOT0 Xapakrepy. PazoMm 3 muM y mopanbIinX HayKOBHX PO3pPOOKax
MH CIIPOOYEMO TIEpPEBIpUTH Hallle TPHITYIIeHHS. MOKIMBO iHIINMH 3a-
XOIaMH KPUMIHAJIBHO-TIPABOBOIO XapakTepy, KpiM HaBEEHHX BHIIIE,
MOXXYTh OyTH BH3HaHI i iHIII KPUMIHAJIEHO-TIPABOBI HACIIIKA BYNHEHHS
CYCHIJIBHO HEOE3MEeYHOro AisHHS 200 KPUMIHATBHOTO PABOMOPYIIIEHHS!.
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ON ISSUE CONCERNING TYPES OF OTHER CRIMINAL
AND LEGAL MEASURES FOR JUVEMILES: NORMATIVE
APPROACH

Much attention in society is given to the problem of the impact of criminal and
legal measures on juvenile offenders but it does not lead to radical change. Juveniles
often commit various types of criminal offenses related to drug use and violence.

In the process of analyzing the Criminal Code of Ukraine and special literature
in order to study the legal nature of other measures of criminal law applicable to
minors, the following their types are investigated: coercive measures of medical
nature, special confiscation and coercive measures of educational nature.

In order to treat, improve the mental state, prevent committing of new offenses
against minors, coercive measures of medical nature are applied. Namely they are:
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providing compulsory outpatient psychiatric care; hospitalization in a psychiatric
institution with regular supervision; hospitalization in a psychiatric institution of
intensive care; hospitalization in a psychiatric institution under strict supervision.

Special confiscation is a compulsory, gratuitous seizure by a court of state
property of money, property and other property and applies to a minor in general.
Determining the type of coercive measure takes place in court and depends on the
severity of the crime and other circumstances.

Coercive measures of educational nature are measures aimed at educating
minors, providing additional control over them and preventing from committing of
new socially dangerous actions. Types of such measures are warnings; restriction of
leisure and establishment of special requirements for minor’s behavior, transferring
under the supervision of parents or persons replacing them, or teaching or work
staff with their consent, or individual citizens at their request; imposing on a minor
who has reached the age of fifteen and has property, money or earnings, the
obligation to compensate for the property damage caused; referral of a minor to a
special educational institution and appointment of a minor educator.

Key words: juvenile criminal law, Criminal Code of Ukraine, coercive
measures of medical nature, special confiscation, coercive measures of educational
nature, punishment.
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KPUMIHOJIOTI'TYHA XAPAKTEPUCTUKA OCOBHA
3JIOYUHIISA, 1O 3JI0B)KUBA€ ITIOBHOBAXKEHHSAMU
Y COEPI HAJAHHA NYBJITYHUX ITOCJIAYT

YV cmammi Haoano Kpuminono2iuHy Xapakmepucmuxy o0cobu 310YUHYS, WO
3NL08ACUBAE NOBHOBANCEHHAMU Y Cepi HadanHs nyoniunux nocaye. Ilpoananizoeano
CMAaH IMYUBHAHUX A 3aPYOINCHUX KPUMIHONIOZIUHUX OOCTIONCEHb W00 BUHAUEH-
Hsl NOHAMMS 0COOU 3MOYUHYS K OOHO20 3 OCHOBHUX €leMEHMIE8 KPUMIHOLOSIUHOT
xXapaxmepucmuku. Agmopamu wasxom O0CHONCEHH. OQIYIHUX CIMAMUCTIUYHUX
OaHux ma cy0osux BUPOKi8 HABEOEHO KPUMIHOIOZIYHULL nopmpem ocodu cy6 'ekma
KpUMIHanbHO20 Npasonopyuienns, nepedbauenozo cmammeio 365° Kpuminanvrozo
Kooekcy Yxpainu. Hadano xapakmepucmuky oCHO8HUX puc ma ocobausocmeti ¢ho-
DPMYBAHHSL 0COOU 3NOUUHYS 8 YMOBAX NPOPECIUHOT JILNbHOCME MA OCHOBHUX Oemep-
MIHAHMIG (YOPMYBAHHS 11020 COYIATBHO WIKIONUBOL, 0e(hopMOBAHOT NPABOCEIOOMOC-
Mi, CUCIEeMAMU308aHO KPUMIHONIOSTYHI 03HAKU 11020 OCOOU.

Kniouosi cnosa: kpuMinono2iuna Xapakmepucmura; 0coba 3104UHYsl, 3M08HCU-
BAHHSL NOBHOBANCEHHAMU, NYONIYHI NOCTY2U; 0COOU, AKI HA0AIOMb NYOTIYHI NOCTYeU.

IMocTanoBka npodaemu. CucremMa cydacHUX 3axXOAiB 3amodiran-
HSl KOPYNLIHHINA 37T0YMHHOCTI € e)eKTUBHOIO JIUIIIE 32 YMOBH MO0~
JIEHOT'O OCMHCJIEHHSI TIOHSITTS «OCOOH 3JIOUMHIISY, 1[0 € OJHUM 13 I[€H-
TPaIBbHUX €IEMEHTIB Oy/b-SIKOTO KPUMIHOJIOTTYHOT'O TOCIiIKECHHSI.

HananHst KpUMIHOMOTTYHOT XapaKTEPUCTUKU OCOOW 3TOUMHIIS, IO
3JI0B)KMBA€E MOBHOBAKEHHAMH Yy cdepi HajaHHS MyOJIYHHUX IOCHYT,
AKTYa3yEThCS 1 B CHIIy TOTO, 1[0 KOPYIIIiS € CKJIaJHUM CHCTEMHHM
COLiaJIbHO MIKIIJIMBUM SIBULIEM, K€ iCTOPHYHO BUHUKJIIO T4 PO3BUHY-
JIOCSL 3aBJIIKU 1HAMBIyaJlbHUM OCOOJIMBOCTSIM 3JIOYMHHOI ITOBEIHKU
OKpPEMHUX YYACHHKIB CYCIUIbHUX BIIHOCHH Yy TOEJHAHHI 13 crienudiy-
HUMJ YMOBaMH{ peajii3aiii MeBHUX HaMIpiB Uil JOCSTHEHHS MEBHOI
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MaTepiaIbHO BUTIZHOI METH, peatizallil THX 4M iHIIKX mpaB i cBoOO[,
1110, SIK MPABHJIO, 3a0€3MEUyEThCS MTyONIYHOI0 aIMIHICTpAIli€l0, periia-
MEHTOBaHOIO MPOLEAYpPOI0 iX peaizamii, cnenugiuHuM MpPaBOBUM
CTATYCOM YYacCHHKIB TaKHX CYCHUJIbHMUX BiIIHOCHH, MPOTE BHACITIIOK
HEBiJI’€EMHOTO 3B’SI3Ky 3 0COOOI0 — HOCIEM COIiaJbHO HEraTWBHOTO
IHCTpyMEHTapilo BIJIMHYJIO Ha BCi 03 BHHATKY cepH CyCHiTLHOTO
XKHUTTS B OyJIb-IKOMY CYCIIUIBCTBI Ta B OyIb-sIKiii KpaiHi.

VY KpUMIHOJIOTiIYHIH HayKOBili JOKTpWHI TaHye OOIpyHTOBaHA
JYMKa PO Te, 10 MPOrHO3YBaHHS CXUJIBHOCTI JTIOJMHH B COILIYMi 70
BUMHEHHSI 3JI0YMHY MPSAMO 3QJISKHUTh BiJI 3AaTHOCTI 0COOM BiJIMOBI-
JIaTH 3a CBOKO TIOBEIIHKY, OCKUIBKH JIUIIE BHYTPILIHS MOTpeda OKpe-
MOT'0 IHIHMBiyyMa B HE3aJEKHOCTI Ta CAaMOCTBEPPKEHHI MOXE CITO-
HyKaTH 10 BHSBIB HE JIMIIE MPAaBOBOTO HIrimismy, a i 70 cmpod
OTpUMaHHs MaTepiajJbHHUX OJlar 3a paXyHOK IHIINX, MaTepiamizyeThb-
cs B i BUMHKAX Ta 3pEIITOI0 CTa€ HOPMOIO KUTTA [ 1, ¢. 76].

3a3HauMMO, 110 JICTEPMIHAHTH 3JIOUMHHOCTI, BIIMOBIAHI 3aX0aU
3aro0iraHHs. MOXKIIMBO JOCIIUTH Yepe3 BUBYCHHS 0COOHM 3TOYMHIIS.
TakuMm 4YMHOM, Y CHUCTEMi KPUMIHOJIOTIYHHX 3aXOAiB 3aroOiraHHs
3JIOYMHHOCTI camMe 0c00a 3JIOUMHIIS MTOCIJIA€ IISHTPAIBHE MICIIE, 0CO-
6mmBo y cepi MpoTHIT KOPYHIIHHIN 3TOYNHHOCTI.

AHaJi3 ocTaHHIX JoCTiTKeHb i myduikanii. HaykoBuii 1opo6ok
y cdepi KpUMIiHOJOTIYHUX JOCTIPKEHb MOHATTS «OCOOHM 3JI0YMHIIS»
CTAHOBJIATH POOOTH Takux ydeHux, sik: I. I'. Boratupeosa, /1. A. bon-
napenka, O. M. [bxyxi, M. O. Jlynaca, 1. M. 3ansuosoi, /1. FO. Kon-
nparoBa, . FO. Konapateesa, O. M. JlutBunoBa, B. O. Maprunenka,
I. €. Me3sennosoi, P. O. Hikonenka, 0. B. Opnoea, M. B. Canamato-
Boi, C. M. Cantukosa, O. IO. lllocTko Ta iH.

[Ipote HasiBHI KPUMIHONOTIYHI JOCTIHKEHHS CTOCYIOThCS BH3HA-
YeHHS JIMIIE 3aralbHOrO MOHATTS «OCOOM 3JI0YMHII», 30KpeMa Io-
HATTS 0COOM «3JIOUMHIISI-KOPYIIIiOHEepa», BOJHOYAC CydacHi Ta 3a-
pYODKHI KPHUMIHONOTIUHI JOCTIKEHHSI 3aJIMIIMIM 11032 YBarow
0c00y 37IOYMHIISA, 1110 37I0BXKMBA€E MOBHOBAKEHHSAMH Y cepi HaTaHHS
MyOIYHUX MOCIHYT.

@opMyTHOBaHHA MeTH. METOIO CTaTTi € HaJJaHHS KPUMIHOJIOT -
YHOI XapaKTEePUCTUKU OCOOW 3IOUMHIIS, IO 3JIOBXXHBA€E ITOBHOBA-
XKEeHHSIMH Y chepi HalaHHS MyOIIYHUX OCIYT.
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Buxnan ocHoBHOro marepiany. bararo BiTun3HsHUX Ta 3apy0i-
KHUX YUEHHX-KPUMIHOJIOTIB MPHUIUISUI YBary y CBOIX JOCITIKEHHSX
BUBYCHHIO TOHATTS OCOOM 3JIOYMHIS Ta 3PEIITOI BH3HAYANM 1l SIK
oco0y, 10 BYMHWJIA CYCIUIBHO HeOe3neuHe JisiHHS, 3a00pOHEeHe 3a-
KOHOM PO KPUMIHAIBHY BiJIIOBiabHICTh, 3 HU3BKUM PiBHEM KOHT-
poIro Haj co0o1o, IO CIYTYBAJIO OCHOBOIO BUHUKHEHHSI Teopii ajek-
BaTHOI MOBEAIHKH, (OPMYBaHHIO KOHIICMII CTPYKTypH OCOOH
3JIOYMHIIS, BUBYCHHIO COIIAJIBHOI 1 OI0JIONYHOT CTOPiH Takoi ocodw,
KPUMIHOJIOTIYHOT Kiacuikallii Ta TUIIOJIOTi3allii 0COOU 3JI0YHHIIS.

Ha nymxy B. O. MapTtuHeHka, OCHOBHUM KOMIIOHEHTOM IpeaMe-
Ta KPUMIHOJIOTIYHOI HAYKU € BiOOpaskeHHS OCOOM 3JIOUMHIS 4Yepe3
CYKYITHICTh COIliaJJbHMX YMOB, IIIO BUSBISIOTHCS Y 3JI0YMHI, Ta 0e3
JOCITIIKEHHS IKWX HEMOXITHBO 3’ICYBaTH JIETePMiHAHTH 3JI0YMHHOCTI
Ta po3pOOMTH Ai€BI KPUMIHONOTUHI 3aXx0o1u mpotuaii. Ha fioro nymky,
MOEAHAHHS COLIOJIOTTYHOT0 Ta IOPHIMYHOTO TIOHSTh «0c00a» Ta «3I10-
YHHEIb», SKOMY TpUTaMaHHi TakKi SKOCTi, SIK JedopMallisi MOpalIbHUX
MepeKOHaHb, JKUTTEBHX YCTAHOBOK, IHTEIEKTYaJbHHX Ta €MOLIHHO-
BOJILOBHX SKOCTEH 00’€KTHBHO BiJJOOpaXKkae ICHTPAIbHY KPUMIHOJIO-
TYHY KaTeropito «ocoda 3104uHIs [2, ¢. 99-109].

BuBueHHS 0COOM 37I0YMHIL, B TOMY YKCIIi 3JIOUYMHIS-KOPYIIIIOHE-
pa, HaOyJIO CBOTO PO3BUTKY 1 B IIPAIX IHIIMX BITYM3HSIHUX JOCIIIHU-
kiB. Tak, I. Me3eHIIeBa Ha OCHOBI 3arajibHUX KPUMIHOJIOTTYHUX XapakK-
TEPUCTUK OCOOHMCTOCTI 3JI0YMHIIS B KOPYNIIMHUX TMPAaBOMOPYIICHHSX
JIOCJTIJDKYE TEOPETUYHI OCHOBH ITOHSTTS 3710uMHI 3, ¢. 106—113].

3ansmosa [. M. uepe3 BUBYEHHS Ta aHaNi3 0OBHHYBAJIGHHX BUPO-
KiB, IO MICTATBCS B €IMHOMY JEPKABHOMY PEECTPi CYAOBHX PillleHb
VYkpaiHu, BUSIBISIE ICTOTHI CTiliKi BIACTHBOCTI Ta O3HAKW OCOOH 3JI0-
YUHIS, SKIi 3yMOBJICHI COIIaIbHO-JIeMOrpadiuHiMHU, COI[iaIbHO-
POJBOBHMH Ta MaTepiaJbHO-TICHXOJOTTYHUMH XapaKTEPUCTUKAMH, 110
mpUTaMaHHi 0oco0aM, sIKi BUMHSIOTh KOPYIIiiHI paBoONOpyIeHHs [4,
c. 156-161].

Op:oB 1O. B. BBaxae, 1110 B 0OCHOB1 KPUMiHOJIOTTYHOTO PO3YMiH-
HSl «OCOOM 3JTOYMHLISDY JIEKATh COIialibHI, KyJbTYPHO-IICHXOIOT14HI,
izeomnoriuni cynepeyHocTi [5, c. 164—168].

Konpapartos . 0., Hamatoun 3arajbHy KPUMIHOJIOTIYHY Xapak-
TEPUCTUKY Cy4acHOI KOPYMIIHHOI 3T0YMHHOCT] B YKpaiHi, BU3HAYAE
CTPYKTYPY Ta OKPECIIIOE TOJIOBHI PUCH KPUMIHOJIOTIYHOT XapaKTepH-
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CTHKH 0CcOOM 3II0YMHIA-KopymiioHepa. [loiMeHOBaHM yueHU BBa-
kKae, 10 0co0a 3JIOYHMHIS-KOPYIIIOHEpAa BU3HAYAETHCS MEPEAYyCiM
aKTYyaJbHOI0O HOPMOIO 3aKOHY MPO KPUMiHAIbHY BiAMOBiNANBHICTB,
SKI TIpUTaMaHHi COLiaIbHO-POIBOBI 03HAKH, IO BU3HAYAIOTHCS CO-
HiaJbHO-AeMOorpadiuyHUMH, COLialbHO-NIPAaBOBUMH, MOPaIbHO-TICH-
XOJIOTTYHUMH BJIACTUBOCTSIMH.

Konpapartos /1. 0. mudepeniitoe oci0 370YMHINB HAa Tak 3BaHI
TUIIN «CUTYaTHBHOTO» Ta «3BHYHOI'O» KOPYIILIOHEPA, 3aJIeKHO Bij
crmoco0y BHWKOPUCTaHHS HEMPaBOMIPHOI BHUTOIAW JUISA JOCATHEHHS
MEeBHOT HEMPaBOMIPHOT METH Ha IMOCTiMHIA OCHOBI a00 3aJIGKHO BiJl
HaBKOJIMIIIHIX 00CTaBUH, TOOTO 3a cuTyaliero [6, ¢. 141-154].

JlurBunoB O. M. BBaxae, 110 OJHUM i3 HAHCYTTEBIMNX (aKTOPIB,
KA 3yMOBIIIOE MEPEIIKOAN Y TPaBO3aCTOCYBAaHHI KPUMIHaJIbHO-
MPaBOBOi HOPMH, € COMLIATbHO-TIPABOBHH CTaTYC OCOOM 3JIOUMHIISA, 1110
MOPOJKYE TICBHUM «IIEPMAHCHTHUIN 3aXUCT» BiJ CHPaBEIIUBOI il
3aKkoHy [7, c. 185].

IappkaBens C. O. aHamizye, sk JOMiHaHTHHH (akTop y Gopmy-
BaHHI 0COOM 3JIOYHHIISA, HOTO CHCTeMY I[IHHOCTEH, o GopmyeThes B
YMOBaX CYCHUIBHHX TpaHc(OpMalliid, MOCTIHHOTO BIJIMBY COIialib-
HO-TICUXOJIOTTYHHUX JIETEPMIHAHTIB, 1[0 BCTAHOBJIIOIOTH POJILOBY aK-
THUBHICTh 1HAMBIIyyMa B colliyMi [8, c. 284-292].

[octko O. KO. Bu3HAYa€e MOPAILHO-TICUXOJIOTIYHI, COIIAJIbHO-
POLOBI 03HAKK O0COOM 3JIOUMHIIS K MIATPYHTS TUIIOJOTri3allil OCHO-
BHUX XapaKTEPUCTHK 0COOM B KOPYNIIHHUX 3704nHax [9, c. 68—78].

Ha namy mymKy, KpUMiHONOTi4HE BU3HAYEHHS MOHATTS «0co0a
3JIOYUHIS HE JIUIIE 30CEPEIKY€E B COOl CKIIAJOBI, IO BKJIFOYAIOThH
po0JieMH JIeTepMiHallil Ta criocoOu 3amo0iraHHs 3J0YMHAM, a U Bi-
Jrpae BaKIIMBE TEOPETUYHE Ta NPAKTHYHE 3HAYCHHS, OCKUIBKU
OTpUMaHi BiJOMOCTi B XOA1 KPHUMiHOJOTIYHOTO JOCTIIKEHHS PO
0c00y 3JIOYMHIIS BUSBIISAIOTH IPUYMHNA Ta YMOBH BUYMHEHHS TOTO YU
IHIIOTO KPUMIHAJBHOTO TPABOMOPYLICHHS, JO3BOJSIOTH BiAHAHTH
a/IeKBaTHI 3aX0/H, 0 MOXKYTh OyTH 3aCTOCOBaHi JUIsl YCYHEHHS Ta-
KHX JIeTepMiHAaHTHUX (PakTopiB Ta 3amo0irTv MojanblIoMy BUMHEH-
HIO CYCIUTBHO HEOE3MEeUHHX JTisHb.

OTrxe, cipoOyeMO HaIaTH KPUMIHOJIOTYHE BU3HAYCHHS TTOHSATTS
«ocoba 3MOYHHIIS), IO €, HA Hallly TYMKY, HalOUIbII BIANUM, Bilo-
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Opaxae Ta MOEJHYE CydacHI MOTJISAAN BUYCHUX-KPUMIHOJIOTIB CTOCOB-
HO 3a3HAYEHOTO TIOHSTTSI.

TakuM 4MHOM, 0c00a 370YHHIIA — IEBHA COI[IOJIOriYHA MOJCIb,
CYKYIHICTh COIIaJIbHO 3HAYYIIUX O3HAK, IO pO3pO0JICHA BUYCHUMH-
KpUMIHOJIOTAaMH Ha MiACTaBi MPOBEAEHUX KPUMIHOJOTTYHUX JOCHTi-
JUKEHb, BHU3HAYCHUX 3aKOHOM IIPO KPUMIHAJIBHY BIiJIMOBIaIbHICTH
Cy0’€KTIB KpUMIHAJIBHOTO TPaBOMOPYIICHHS, M0 XapaKTepU3yIOTh
IHIMBIAYyMa, BU3HAYAIOTH PIBEHb Or0 CAMOKOHTPOIIO, BHYTPILIHBO
yCBiJOMJICHE CTaBJIEHHS J0 BUMHEHOTO JisHHS, a TaKOXX PO3KpHBa-
F0Th IHIII BJIACTHBOCTI JIFOJIUHY, SIKi HAIAl0Th MIATPYHTS JJIs TPOTHO-
3YBaHHS TOBEIIHKU IHIIWX IHJIWBIIIB, pO3pPOOJICHHS aJICKBATHUX 1H-
CTPYMEHTIB 3a100iraHHs Ta MPOTHIIT 3JIOYMHHUM BUSIBaM.

BaxnnBo 3a3HaunTy, 110 B 00yMOBJICHOMY KOHTEKCTI KPHMiHOJIO-
riYHEe JIOCHIDKCHHS HE OOMEKYETHCS JIMIIE HOPMAMU 3aKOHY TIPO
KpHMiHAJIbHY BiANOBiabHICTh, @ ¥ TICHO MOB’s3aHE 3 MCHXOJIOTIY-
HMMH, MEIArOriYHUMH, COLIIOJIONIYHUMH 3HAHHSIMHU Ta KOHIIEIIISIMH,
ajpke Oy/b-sIKa JIFOJIMHA CTa€ OCOOMCTICTIO Uepe3 MPOIIeC Colfiatizallii,
110 Tepeadayae iHTerpaiito B MEBHE COIliajbHE CEPEAOBHILE, B IKOMY
nepeOyBae Takuil iHIUBIAYYM, Yepe3 3aCBOECHHS MPUHHATHX y Wil CO-
HiaJbHIN TPyIi HOPM MOpaTi, HOBENIHKH, MOTIISAIB, ineid. Came ToMy
3aCTOCYBaHHS METOJIB JOCII/PKEHHSI, 3all03MYCHUX 3 IHIIHMX HaYK,
MOpsI 3 KPUMIHOJIOTTYHUMH, JI03BOJISIE OTPUMATH SIKICHI 3HAHHSI MPO
0co0y 3JIOYMHIIS, BU3HAUYUTH METY 1 MOTHBM BUMHEHHS 3JI0YMHHOTO
JUSTHHSL, BUPOOUTH e(peKTHUBHI 3aX0/1 BILIMBY Ha 0CO0Y 3JI0UMHIIS.

[loBHOLIHHE KPUMIHOJIOTIYHE AOCTi/KEHHs Tependayae 3a He-
00XiZlHEe HaJaHHs XapaKTEPUCTUKU CTPYKTYPHU OCOOH 3JIOUMHIS, SKa
BKJIIOUAE ColliajbHO-IeMorpadiuni (crath, BiK, OCBiTa, MiCIle Hapo-
JDKEHHS, TPOKUBAHH), KpUMIHAIBHO-TIPABOBI (aHi MPO CKIa] KpH-
MIiHAJILHOTO MPAaBOMOPYIIEHHS, CHPSAMOBAHICTh, MOTHBALliS, BUJ
CHIBY4YacTi, OHOOCIOHUI, TPYNOBUI XapakTep), COLialbHO-POIbOBI
(comianbHi QyHKIIT iHAWBITA, HAIEKHICTH IO MEBHOI COIiaIbHOI
TpyIH, B3a€MOZIS 3 IHIIMMHU COLIATBHUMH TPYHaMH TOILO), MOPaJTb-
Hi, ICHXOJIOT1YHi, EMOLI{HI 03HAKH, PO3KPUTTS MEXaHI3My B3a€MOJI1
ColliaJTbHUX 1 OI0JOr1YHUX ACIEKTIB B 0COOI 3JIOYMHIIS Ta 3PEIITOI0
knacuikamico ocoOM 3MOYMHI Ha TEBHI THIHK (3a comiajbHO-
neMorpadiyHUMY JJaHUMH, COI[IaJIbHO-€KOHOMIYHUMHY TTOKa3HUKAMH,
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3a TPOMAJSIHCTBOM, 32 CTAHOM OCOOM B MOMEHT BUMHEHHS KPUMiHaIIb-
HOro npaBonopymienns) [1, c. 80—88].

Crarreto 365° KpuminansHoro xozekcy (nani — KK) Ykpainu ne-
pendavueHa KpUMiHAJIbHA BiIOBIJAIBHICTh 33 3JIOBXKMBAHHS CBOIMHU
MOBHOBKEHHSIMU ayJUTOPOM, HOTapiycoM, OILIHIOBa4YeM, YIOBHOBA-
KEHOI0 0C000I0 200 CIyk00BOKO 0c000t0 DOH/Ty rapaHTyBaHHS BKJIa-
JiB (hi3UUHUX OCi0, HIIOK 0CO000, SIKa HE € JCPKABHUM CITYy)KOOBIIEM,
MOCaI0OBOK0 OCOOOI0 MICIICBOTO CaMOBPSIIYBaHHS, aJie 3/[IHCHIOE IPO-
(eciiiHy AiSUTBHICTB, TIOB’13aHY 3 HAIAHHAM YOIIIYHHUX MOCIYT, Y TOMY
YHCITL TTIOCTYT EKCIIEpTa, apOiTPaXKHOTO KEPYHOUOro, MPUBATHOTO BHKO-
HAaBIIS, HEAISKHOIO MOCEPEIHNKA, WIeHa TPYAOBOro apOiTpaxy, Tpe-
TelchKoro cynai (Iif 4ac BUKOHAHHS LUX (QYHKIIN), a00 AepkaBHUM
peeCTpaTopoM, CyO’€KTOM JIepXKaBHOI peecTpailii MpaB, JICpKaBHUM
BUKOHABIIEM, [IPUBATHAM BHKOHABIIEM 3 METOK) OTPHMAaHHS HEMpaBo-
MIPHOI BHT'OJIH, SIKIIO 1€ 3aBJaJI0 ICTOTHOI KON OXOPOHIOBAaHUM 3a-
KOHOM MpaBaMm abo iHTepecaM OKpPEMHX TPOMaJsH, JEpKaBHHM UM
TPOMaICBKUM iHTepecaM abo iHTepecaM opuandHux oci6 [10].

V 3B’s13Ky 3 UM came 3a0e3neueHHs 31IHCHEHHS] HOpMaJlbHO1, T0O-
TO TaKoi, 110 periiaMeHTOBaHa 3aKOHOJABCTBOM, MPOQECciiHOI Iisib-
HOCTI, TIOB’S13aHOI 3 HaJaHHSAM MYOJIYHUX MOCIYT, 3aJeKHUTh BiJ| 0-
BEIIHKH 0Ci0, sIKi € Cy0’€KTaMu JOCTIDKYBAHOIO KPUMIHAJIBHOIO
MPaBOMOPYILIEHHS, Ta BiJ TXHIX Ail, [0 MOXKYTb HE JIUILE YHEMOKIIU-
BUTH POOOTY JIep>KaBHUX YCTAHOB Ta OPraHiB MICIIEBOTO CAMOBPSIIY-
BaHHA, SIKi 3a0e3MeuyloTh (YHKIIOHYBaHHS 1HCTHTYTIB IyOJIUYHHUX
MOCIYT y JieprKaBi, Ta MiAipBaTH iX aBTOPUTET, a i 3aBJaTH HEMOIpPaB-
HOI IIKOJJ OXOPOHIOBAaHUM 3aKOHOM iHTepecaM, MpaBaM FOPUANIHHX
Ta (Hi3UYHUX 0ci0, rpy0o MOPYLIYIOYN YCTaHOBJIEHUH HOPMaMH 3aKO-
HOJJABCTBA TIOPSAJOK HAAHHS MTyOIIYHUX TOCITYT.

OpHMM 13 HaWJOCTYIHIMIKX JpKepen iHdopMaillii mpo ocody 3710-
YHHIIS, 110 3JI0BXXMBAE MMOBHOBAKEHHAMH Yy cdepl HalaHHs MyOItid-
HUX TOCIIYT, € BiIMOBIHI CTATUCTHYHI JIaHi, pO3MilleHi Ha odiriii-
Homy BebOmoptani Odicy ['eHepanbHOro mpokypopa YKpaiHu Tpo
0ci0, SIKi BUMHWIM KPUMiHAJIBHI MPaBOMOPYLICHHS 32 BiINOBITHHUN
3BITHUI Mepiof, M0 JOPIBHIOE OJHOMY POKY. 3a3Ha4yeHi CTATHCTUYHI
JaHi 00MiKOBYIOTh, TourHaouH 3 2016 poKy, TOMy Ui BigoOpakeH-
Hs 00’€KTMBHOI KPUMIHOJOTIYHOI KapTUHU IIIOJI0 OCOOM 3JIOYHMHIIS
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JOCITIJDKYBAaHOTO CYCHUIbHO HEOE3MEeUHOro JisSHHS B JIOCIIDKECHHI
CITii oxonuTH Mepiof yacy npotsrom 20162019 pokis.

3rajani CTaTUCTUYHI JIaHI JIO3BOJIAIOTH OTPUMATH 1H(OpMAIIito
PO TaKi MOKa3HWUKHU, SK KUIBKICTh BHSBJIICHUX OCiO, BHHHUX Yy BUH-
HEHHI KPUMIiHAJIBHOTO MPaBOMOPYLIEHHS, iX BiK, PiBeHb OCBITH, Ha-
JIKHICTH 710 TPOMAASHCTBA Y KpaiHu, nepeOyBaHHs 0COOH 3ITOUMHIISL
Ha Mocajax Jep>KaBHOI CIy:kOu abo ciy>kOM B OpraHax MicleBOTO
CaMOBpsIIyBaHHsI, MOBTOPHICTh BUMHEHHSI KPUMIHAJILHOT'O MPABOIO-
PYLIEHHS, HAasABHICTh, 3HATTS a00 K MOTAIlleHHs CyJMMOCTi 32 BYH-
HEHE JisTHHS, KUTbKICTh OCi0, 11010 SKMX BUPOKU Ta yXBaJik HAOYJIH
YUHHOCTI, KUTbKICTh 3aCy/DKCHUX Ta BUITPABIaHUX 0Ci0.

Koncraryemo ¢axkr, mo npotsirom 2016-2019 pokiB suire mpu6-
m3HO 3 % 0ci0 Bif 3araibHOI KUMBKOCTI 3apeecTpOBaHUX KPUMiHAJb-
HUX MPaBONOPYIIEHb OYJIO BUSIBICHO IPABOOXOPOHHUMH OpraHaMHU.

Tak, y 2016 poti KiTbKiCTh 3apEeCTPOBAHUX KPUMIHANBHUX IMIPO-
BaukeHb 3a cT. 365% KK Ykpainu cranopuia 174, a KilbKicTh BUSIBIIE-
Hux oci0 e 3; y 2017 polli KUTBKICTh 3apEECTPOBAHUX KPUMiHAIb-
HUX TPOBa/KEHb CTaHOBWJIa 234, MpOTE KiNbKICTh BUABICHUX OCI0
quie 3; 'y 2018 poui — Bignosigao 308 nmpoBapKeHb 3apeecTPOBaHO, a
BusiBlieHO — 11 oci0, y 2019 porti BianoBigHo o0JikoBaHo 472 KpuMi-
HaJIbHI MTPOBAPKEHHS, a BUSIBJICHO JiHie 17 oci0, SKi BUNHHUIM KPHMi-
HaJIbHI IPABOMOPYILEHHS, TOOTO 3a 4oTUpH poku 3 2016 mo 2019 mpa-
BOOXOPOHHMMH OpraHamMu OOJIIKOBaHO BChOro 1 364 KpuMiHATBHHX
MPOBAJKEHHS, 32 SKUMHU BUSIBJICHO Jviie 37 0ci0, BAHHUX y BUMHEHHI
JOCITIIKYBAHOTO CYCITUTFHO HEOE3MEeYHOro AisSHHSA, 10 B CBOIO YEpTy
CTaHOBHTH He OuIbIe 3 % Bijl KUTBKOCTI 3apeECTPOBAHUX MTPOBAIKEHb
1 CBIIYMTH MPO BUCOKUH PiBEHb JaTEHTHOCTI OO JistHHS [11].

I3 Bkazanmx 37 oci0, BUSBICHUX y BUMHEHHI 3JIOBXXUBAHHS TIOB-
HOBaKEHHSIMH y cdepi HafaHHs MyOIiuHUX MOCIyT 2 0co0u — y Bimi
Bix 18 1o 28 pokis, 18 oci6 — y Biti Big 29 mo 39 pokis, 12 ocib —y
Bimi Big 40 110 54 pokis, 5 oci6 — y Biti Big 60 pokis i 6utbmie [11].

TaxkuM 4MHOM, BIKOBA 03HAKA OCOOM 3JIOYHHIIS CBIIUUTE, 1[0 Haii-
OlIble BKa3aHe KpUMiHAIbHE MTPABOMOPYIICHHS BUMHAETHCS 0CO0AMH
B «HaHTPOOYKTHBHIIIOMY» Billi, KOJM oco0a CIOBHEHAa TBOPYHX 3Y-
CHJIb, IHTENEKTyaJbHUX MOMIIMBOCTEH, Malo4d JIOCTATHHO BUCOKHMA
piBeHb OCBiTH, MpodeciiiHy KBamidikailito, mparde JOCSATTH TEBHOIO
«MaTepiabHOTrO OJIATOMONMydUsi», ajie yepe3 «3ITKHEHHS» 3 Mpooiie-
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MOIO JIOBOJII KOITITKOTO Ta JAJICKOT0, «HEIIBUIKOT0» MUISIXY 10 Oaxka-
HOI MaTepiaJIbHO1 cTabUIFHOCTI (POPMYE «BUKPUBJIEHD TICUX0-BOJIBOBI
YCTaHOBKH LIO/I0 IIBUKOTO 30aradueHHs1, cTae Ha 3JI0YMHHUH MUIAX Ta
PO3IIOYHMHAE 3TOBKMBATH CBOIMH MMOBHOBakeHHsAMH. Kpim Toro, Take
MparHeHHs] MiIKPIIUTIOETECS HU3BKOK IMOBIPHICTIO OyTH MPHUTATHY-
THUM JI0 KPUMIHAIBHOI BiIIOBIIaMbHOCTI, MOPIBHIHO 3 OTPUMaHUMU,
HEPIiJIKO HEOOMEKEHUMH MOXKJIMBOCTSIMH IIIBUKOTO 30araucHHs.

I3 37 oci0, AKi BUNHHIH 37T0BKMBAHHS TOBHOBKEHHIIMHU y cepi
HaJaHHs myoaiuHux nocuyr, 10 — xiHku, 27 — YONOBIKH, IO CBij-
YHUTh PO OLTBLITY CXMIIBHICTH Ta PIIIYYiCTh 10 TAKOTO POy 37I0BIKH-
BaHb caMe B 0Ci0 4OJIOBIUOi CTaTi Yepe3 MParHeHHs JI0 CaMOCTBEp-
JOKEHHS TIIJISIXOM JIOCSATHEHHS 0a)kaHol MaTepialibHOi CTaOUTLHOCTI.

HeoOxigHo 3a3HaunTH, mo 36 ocib, sKi BUNHWIN KpUMiHAJIbHE
npaBonopyIenHs, nepeadadene cr. 365 KK Ykpainu, — 1e ocobu 3
BUIIOI0 200 6a30BOI0 BHIIOIO OCBITOIO Ta 1 ocoba 3 MOBHOIO 3araiib-
HOIO CEpPEeIHBOI0 OCBITOIO, IO CBIAYUTH MPO JIOCTATHHO BUCOKUH pi-
BEHb OCBIYEHOCTI OCOOM 3JIOUMHIISL, OCKUTBKM Cy0’€KT JTOCHTIJKyBa-
HOI'0 KPHMIHAJIBHOT'O TPaBOMOPYIIEHHS — clieliadbHui. Yci ocoou,
SK1 BUNHHITY 3J10BXKMBaHHS TIOBHOBaKEHHAMH y cepi HamaHHs my0-
JIYHUX TIOCIIYT, € TpoMajisHaMu Ykpainu [11].

I3 37 BusBaeHuX 0Ci0, 10 BYMHWMIMA 3JI0BKHBaHHS, 1 ocoba
oOilimasa mocajy B opraHax jep>KaBHOI Biaau, 4 ocoOu — B opraHax
MICIIEBOI'0 CaMOBpsiiyBaHHs, peinta (32 ocobu) obiiimain mocas,
10 HE MOB’sI3aHi 3 IePKaBHOIO CITy»)0010 a0 31 ci1y:k0010 B OpraHax
MICI[eBOTI'0 caMoBpsiAyBanHs [11].

BuieBkazane CBiT4UTh PO T€, M0 MOCaoB1 (CiIy:k00Bi) 0ocodu
OpraHiB JiepkaBHOI Bllad ab0 OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS
MEHII CXWJIbHI JI0 BYMHEHHS TaKMX 3JI0BXKHBaHb, 1[0 MOXJIUBO TIO-
SICHUTH, 30KpeMa, HasBHICTIO JE€TaIbHO PEriIaMEeHTOBaHOro Koja Mo-
caJloBUX 000B’SI3KIB y BIJOMUMX IHCTPYKLISAX, HaAKa3axX Ta IHIIUX HOp-
MaTUBHO-TIPABOBUX aKTax. Pa3zoMm 3 TUM HaJaHHS MyOTIYHHX MOCTYT
oco0aMH, JISTBHICTH SKUX 30CepemKeHa 3/1e01IbIIoro y MPUBaTHO-
My CEKTOpi Ta OpiEHTOBaHA Ha OTPUMAaHHS NPUOYTKY (mpodeciiiHa
JISTIBHICTB), HAIIPUKJIIa/, OL[IHIOBAaYa, ayAUTOPa, IPUBATHOTO HOTApi-
yca, 00OYMOBIIOETBCSI 3HAYHO CIPOLIEHOI0 CHCTEMOIO periaMeHTy-
BaHHS TPOLIEAYPH BHUKOHAHHS CBOIX OOOB’SI3KiB, CTPHUMYBaHb JI0
MPOTUIIPABHUX 3JIOBKHUBAHbB, IO MOSACHIOETHCS MOMIJIHMBICTIO HIBH/I-
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KOT'0 3ap00iTKy Ta YHUKHEHHS BiJl MOJABIIOI BiJIIOBI1IaIbHOCTI Ye-
pEe3 BUCOKY JIATEHTHICTh BUNHEHOTO JisSTHHSI.

JIBi ocoOu, i3 BHUIIE3ragaHOi KiIbKOCTI, BUMHHIIN 3JIOB)KUBAHHSI
MOBHOB&)KEHHAMHU Yy cdepi HagaHHA MyONIYHUX MOCIYT y CKiali
3JI0YMHHOI TPpynH, 3 0coOU paHillle BUMHSUIN Take KpUMiHAIbHE TIpa-
BOIIOPYIIIEHHSI.

Pa3zom 3 TuM 3ayBa)KMMO, 1110 BUHECEHHS pealbHUX BUPOKIB BiT-
YU3HSIHUMH CyJlaMH CIOCTepiraeTbesi, mounHaroun 3 2013 poky, He-
3Baxaroun Ha Te, mo KK Ykpainu Gyso 10moBHEHO cTaTTero 365% y
2011 pori. Beworo 3a niepion 3 2013 o nepie miBpivus 2020 poky
OyJi0 BUHECEHO 13 BiMOBIIHUX BUPOKIB.

[Tpuyomy HeOOXiAHO KOHCTATYBATH, 110 ayIUTOpP, YIOBHOBaYKEHA
abo ciyx6oBa ocoba dony rapaHTyBaHHS BKJIaIiB (i3MuHHX 0OCIO,
€KCIIEpT, NPUBATHUA BHUKOHABELb, HE3AJCKHUN IOCEPENHUK, YJIEH
TPYJOBOTO apOiTpaxy, TPETEUCHKUN Cys, JIEPKAaBHUH pPeecTpaTop,
Cy0’€KT JIepaBHOI peecTpallii nmpas, JepKaBHUI BUKOHABEIh B3araJi
He OyJIM MPUTATHYTI J0 KPUMIHAJBHOI BioBinaibHOCTI. HaTomicTs,
HaWOUTBIY KUTBKICTh BUNHEHUX KPUMIHAJIBHUX MPaBOIOPYILIEHb 0CO-
0amu, siki OyJIM MPUTATHYTI 10 KPUMIHAIBHOI BiIMOBIAJIBHOCTI, CIIO-
cTepiraemMo cepes apOiTpaxxHUX Kepyrouux (JikBigaropis) — 30,8 % (4
BUPOKH), Cy0’€KTiB Tpo¢eciiiHOl OLiHOYHOI AiSLTBHOCTI (OLiHIOBAYIB)
— 30,8 % (4 Bupoku), IpuBaTHUX HOTapiyciB — 23 % (3 BUpOKM), iH-
KX 0Ci0, sIKi HaAarTh myoiuHi mocayru, — 15,4 % (2 Bupoku) [11].

TakuM YMHOM, CNiJi KOHCTATyBaTH, IO 3a KPUMIHOJIOTIYHOIO
03HAKOI MPO(deCiHHO-TPYI0BOI CIPIMOBAHOCTI B YKpaiHi HaiOLIb-
mia KUIBKICTh KPUMIHAJIBHUX —MPAaBOMOPYIIEHB, TepeadadeHnx
c1. 365° KK Ykpainu, BUMHSETHCA caMe apOiTpaKHUMH KepYIOUMMH
(;mikBigaTopamm), OI[IHIOBaYaMHM Ta MPUBATHUMH HOTapiycaMu.

AIMIiHICTpaTHBHO-TEPUTOpIabHE TOMIMPEHHS KPUMiHAJIBHUX
TIpaBoNopyIleHb, nepeadauenux cr. 365% KK Ykpainu, cBiqauTh, 10
reorpadis bOr0 BHJLY 3JIOYMHHOCTI CTOCYETHCS MIiChKOI MiCII€BOCTI,
1 BIJMOBIMHI JiSIHHS BYMHSIOTHCS, SK MPABUIIO, 3a MicClleM PoOOTH
3TIOYHHIIS.

PeanbHi BUpOKH, 10 OynM BHHECEHi cyiamu, modnHaroun 3 2013
POKY, CTOCYFOTHCSI 3JIOUMHHUX JisiHb, BUMHEHHS SKUX 3a(DiKCOBaHi y
M. JIyranceky, M. IBano-®pankiBcbky, M. Kuesi Ta obnacri, 30kpema, y
M. Bopucnoni, m. ITonrasi ta [TonTaBekkiii obnacri, 30kpema y M. Ho-
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BOCaHXapchbKy, M. JIHINpoa3epKUHCEKY, M. AntoctoioBomy [Hinporre-
TPOBCBKOT 0071acTi, M. MoHacTHPChKY TepHOMTBCHKOT 001acTi.

3Bakaroul Ha HEBEJIMKY KUTBKICTh BUMHIOBAHUX KPHMiHAJBHUX
MPaBOMOPYIIEHb, BIJICTSKUTH Ta BUSBUTH B3a€MO3B 130K MIXK KUIbKi-
CTIO CyO’€KTIB JIOCTIDKYBAHOTO CYCIIBHO HEOS3MEYHOro JisHHS Ta
reorpagi€o 3MOYMHHOCTI HE € MOXIJIMBUM, 3 OIJBITy Ha BiCYTHICTh
00’€KTHBHOTO MPHUYNHHO-HACIIIAKOBOTO 3B’ 3Ky MK IIHMH KPUMIHO-
JIOTTYHUMH KateropisiMu. ToMmy 3 ypaxyBaHHSM BUKJIaIEHOTO MOXJIIH-
BO TOBOPHUTH TPO T€, MO 00 €KTUBHO KUIBbKICTh (DYHKI[IOHYBAIBHHX
Cy0’€KTiB, IO HAaJAIOTh MyOJIivYHI MOCITYTH Ha MEBHIM aaMiHiCTpaTHB-
HO-TEPUTOPIaIbHIN OJUHMIL, HE BIUIMBAE HA reorpadito 3JI04MHHOCTI,
HE 3aJIeKHTH BiJl aIMIHICTPATUBHO-TEPUTOPIATEHIX YMOB, ajie BCE XK
TaKH Ma€ CIUTbHY O3HaKy — BUMHIOBaHICTh Y MICBbKIH MICIIEBOCTI.

[IpoBenenmii aHami3 cynoBUX BUPOKIB 3a nepiox 3 2013 mo nepiie
niBpivust 2020 poKy CBiTUMTh, 0 Y BCiX BUMAJKaX BUSBICHHS Ta TO-
JAJTIBIIOTO JIOKAa3yBaHHS BUHH Y BUMHEHOMY, OCOOY 3JIOUMHIIS 00 €]1-
Hy€ He JIMIIE Taka KPUMIHOJIOTYHA O3HAaKa, SIK KOPHCIMBUIA MOTUB Ta
31e01TBIIOro (akTHYHE OTPUMAHHS HEMPaBOMIPHOI BUTONH, a i SIBHO
YCBIZIOMJICHE TOPYIICHHSI BU3HAYEHOI'O 3aKOHOAABCTBOM AITOPUTMY
Ha/IaHHS yOJIYHMUX TOCYT Y BiIMOBIAHUX cdepax, 30kpemMa, y cdepi
OLIIHOYHOI JISUTBHOCTI, BiTHOBJICHHS IIATOCIIPOMOXHOCTI OOpIKHUKA
a00 BM3HAHHS HOro 0aHKPYTOM, HOTapiajbHiN HisutbHOCTI. O/HAK Ye-
pe3 HEJOCKOHAICTh Ta CYNEPEeWINBICTh HOPMATUBHHUX PETYISTOPIB
PI3HOMaHITHUX MPOLEAYp HaAaHHs MyONiYHUX TOCIYT Ta PO3YMIHHS
3JIOYMHIIEM BIJICYTHOCTI «HE3aJ0BOJICHOI OCOOM» Ta «HEBIIBOPOTHOC-
Ti MOKapaHHs» 332 BUNHEHE, BUCOKHH PiBEHB JIATEHTHOCTI AisSIHHS, MO-
KIJIMBOCTI HIBUAKOTO Ta iICTOTHOTO 30aradeHHs, 1110 €, Ha HAIlly AYMKY,
OCHOBHHMMH JETEPMiHAHTAMHU I[LOTO KPUMIHAILHOTO MPaBOMOPYIICH-
Hsl, TaKa 0c00a BUMHSE BIJNOBIJHE JiSHHS, 3aMI0JIII0€ IIKOIY OXOpO-
HIOBaHMM 3aKOHOM IpaBaM Ta iHTepecam [12].

BucnoBku. TakuMm 4iHOM, ITPOBEACHE HAMHU JIOCITI/KCHHS 3aCBiJI-
YUIIO, IO COLlabHO-AeMorpadiyHa XapaKTepucTrka oci, sKi 3110BKHU-
BalOTh NOBHOBKEHHSIMH Yy cdepi HaJaHHs MyONiYHUX MOCIYT, 00y-
MOBJICHAa TIPAaBOBUM CTaTycoM, KBali(iKaliiHUIMH BHMOTaMd 10
BiNOBiMHOT mpodecii, BCi Cy0’€KTH TOCTIHKYBaHOTO KPUMIHAIHLHOTO
[IPABOIOPYILEHHS € TPOMAJSIHAMU Y KpaiHU, MalOTh, SIK IIPABUIIO, BUILLY
OCBITY, HEOOXiTHHI CTa)K TPYI0BOi (IpodeciitHol) AIsUTBHOCTI, OTpHMa-
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JI JTO3BII BiJ| Iep>KaBU MPOBOJUTH JISUILHICTh 13 HAJaHHS ITyOJuHUX
TMOCITYT, XapaKTePU3YIOThCsl 3MIHOK MOTHUBAIIMHOI CKJIaJI0BOI Ta TpaH-
copmartii IHHICHOT OpiEHTAIIIT, BIIXWICHOI Bijl CIIY»XK00BOT JIUCIIUTLITI-
HU Ta MIEPETBOPEHHIM OCOOH 13 3aKOHOCITYXHSIHOT Ha 3JIOYHHIIS.

BaxmBoro prcor0 0coOM 3JIOYMHI, IO 3JI0BXXHBAE MOBHOBA-
XKEeHHSIMH Y cepi HaaHHs MyOIiYHUX TOCTYT, € CPOpPMOBaHa B X071
npodeciiiHoi AisTbHOCTI TinBUIIEHa npodeciiiHa caMoolliHKa, 00y-
MOBJIEHA SIKICHOO, 30KpeMa IOPUANYHOIO BUIIOK OCBITOI, BHCOKHM
piBHeM mipodeciiiHoro, mpakTuyHOro aoceiay. [Ipore BHaCHIIOK Je-
¢dopmallii CBiIOMOCTI 3710YMHIIS 3a3HAYCHI XapaKTEPUCTHUKH (OpMy-
I0Th 3BEPXHE CTaBJICHHA JIO IHIMIUX 0Ci0, (OPMYIOTH «IIOHMKEHHI
MOpIr CyMITIHHOCTI», 3AaTHICTh 0 CAMOBHIIPaBAOBYBaHHs, POOIATH
3JI0YMHHY TIOBEAIHKY «HOPMOIO KHUTTSD» Ta «IJHOCITH» 0CO0Y 3J10-
YUHIISA HAJ| IHIIUMY 1HIUBIAyyMaMH, SIKi CIPUHMAIOTHCS HE OLIBII SIK
JDKEpENIoM OTPUMAaHHS HE3aKOHHOTO JI0XO1Y.
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CRIMINOLOGICAL CHARACTERISTICS OF A CRIMINAL
ABUSING POWERS IN PROVIDING PUBLIC SERVICES

The article gives a criminological description of a criminal who abuses his
powers in providing public services. It is analyzed the state of domestic and foreign
criminological researches concerning definition of this person concept as one of the
fundamental elements of the criminological characteristic. Through a research of
official statistics and court verdicts, the authors present a criminological portrait of a
subject of criminal offense under the Article 365 of the Criminal Code of Ukraine. The
characteristics are given regarding the main features and peculiarities of a criminal’s
personality formation in the conditions of professional activity and the main
determinants of the formation of his socially harmful, deformed legal consciousness.

On the basis of the statistical data research on persons committing a criminal
offense under the Article 365 of the Criminal Code of Ukraine, the main
criminological characteristics of the offender are given in the article, including
socio-demographic one (sex, age, education, place of birth, residence), socio-role

28



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 2 (8), 2020

(social) functions of the individual, belonging to a certain social group, interaction
with other social groups, etc.), moral, psychological, emotional characteristics. The
mechanism of interaction of social and biological aspects in a criminal is also
revealed, and a criminal person is classified into separate types (according to socio-
demographic data, socio-economic indicators, citizenship, a person’ state at the
time of committing a criminal offense, etc.).

1t is established that the socio-demographic characteristics of persons abusing
powers in providing public services, due to legal status, qualification requirements
for the profession, all subjects of the criminal offense are citizens of Ukraine, who
have, as a rule, higher education, necessary work experience in professional
activities and who have received permission from the state to conduct public
services, are characterized by a change in the motivational component and the
transformation of value orientation, deviated from official discipline and the
transformation of a person from law-abiding to a criminal one.

Key words: criminological characteristics, a criminal, abuse of power, public
services, persons providing public services.
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MHOB’A3AHUX 3 ITO3BABJIEHHAM BOJII

VIIK 343.6
DOI 10.32755/sjcriminal.2020.02.031

Kapeain B. B.,
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HallioHABHOTO YHiBepcutery iMeHi Tapaca IlleBuenka, M. KuiB, Ykpaina
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H1OJ0 OCOBJIMBOCTEU MPOKYPOPCBHBKOI'O HATJIAAY
3A JIAJIBHICTIO YITIOBHOBA’KEHUX OPI'"AHIB
3 IIUTAHB ITPOBAILII

Y cmammi poszenauymo ocnosHi acnekmu ocobnugocmeil npoKypopCcbKo20 Ha-
20y 3a OIILHICIIO YNOBHOBANCEHUX OP2aHie 3 numarv npodayii. Buceimieno
OCHOBHI NO3UYIi GUEHUX CMOCOBHO NPOKYPOPCHKO20 HALNAJY 34 OLLIbHICTNIO YHOBHO-
BADICEHUX Op2aHis 3 numaHb npodayii. Busnaueno cneyudixy yvozo incmumymy. Ha
OCHOBI aHanizy 008e0eH0, W0 NPOKYPOPCLKULL HA2HA0 € diesum 3acobom 3abesne-
YeHHs1 000EPIUCANHS 3aKOHI6 NI 4acC BUKOHAHHS KPUMIHATbHUX NOKAPAHbL ma npooa-
yii' 6 Yxpaini. Ha ocHosi yvb02o cio 3aznauumu, wjo € OOYITbHUM NPOBEOeHHs OO b~
wux 00CHONCeHb W00 OISUTILHOCMI  CMOCOBHO NPOKYPOPCbKO2O HA2HAdy 3a
VINOBHOBACEHUMU OP2AHAMU 3 NUMAHbL NPOOAYIL.

Knrouosi cnosa: npoxypopcokuil Ha2nsd, npoKypamypa, Yno8HOBANCEHT Opeanul
3 nUMaHs nPodayii, 3acyddicerull, KPUMIHAIbHO-8UKOHABYA CUCTHEMA.

IHocranoBka mpoOjemu. DopMyBaHHS CHIIBHOI Ta BOJHOYAC
IMBLUTI30BaHOI TPABOBOI JIEPKABU 3aBXKIU NMOTPeOyBATUME BUPIIICH-
HSl BEJIMKOI KUIBKOCTI TpoOsieM eeKTUBHOTO peryiaioBaHHs BiJHO-
CHH Y pi3HUX c(epax KUTTEMISUIBHOCTI CBOTO CYCHUIBCTBA. 3BiCHO
XK, HE € BUHATKOM i YHOPMYBaHHS Takoi cdepu (yHKIIOHYBaHHS
COIIaJIbHOTO OpraHi3My, sIK HaJI&KHA OpraHizailisi MPOKYypOpPCHKOTro
HaTJIsTy 3a JiSUTBHICTIO YIIOBHOBa)KEHHUX OPTaHiB 3 MUTaHb Mpoodarlii,
1110, JIO P€4i, 3yMOBIIFOEThCS K COLIATbHO-TIOITHYHUMH MPOLIECaMH,
110 BiIOYBaIOThCA B YKpaiHi, TaK i HarajabpHOI NOTPeOOoIo B peBi3ii Ta
CHUCTEMHOMY OHOBJICHHI BITYM3HSHOTO BiJIOMYOr0 3aKOHO/IABCTRBA.

AHani3 ocTaHHIX AocaiTkedb i myOaikaniii. /fo mutanus mpo-
KYpOPCHKOI'O HarJsily 3a JISUTBHICTIO YITOBHOB)KEHHUX OpPTraHiB 3 MH-
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TaHb npodanii (1o 2015 poky opraniB KpEMiHaJIbHO-BUKOHABYO]I iH-
CIIEKIIii), a TAKOXK KPUMiHAJIbHO-BUKOHABUYOI CUCTEMH Y IIJIOMY 3Be-
pTajach BelHMKa KUTBKICTh HayKOBLIB, 30kpema: B. Bb. ABep’siHoB,
P. B. Anies,  O. ®. Augpiiiko, O. B. Baknan, €. 1O. bapar,
IO. 1O. bacora, O.TI. bognapuyk, JI. B. bopeus, C.I. bpartens,
I. O. Bacunbes, B. M. Il'apamryk, O. I1. ['erbmanens, C. @. JleHucIok,
B. 0. KobpuHchbkuii, B. K. Konmaxkos, O. B. Ky3sMmeHKo,
. B. Jlyuenko, B. B. Hosikos, II. B. Cununekuii, JI. I1. Cymiko,
. I1. Ueiryn, B. B. Hlemuyk, O. C. lmopryn, X. I1. SIpmaki Ta iH.
OnHak 1HCTUTYT MPOKYPOPCHKOTO HAMIISAAY 3a AiSJIBHICTIO YIIOBHO-
Ba)KEHUX OpraHiB 3 MUTaHb MPOOAIlii HEOCTATHHO JTOCIIKEHUN Ye-
pe3 HU3KY MPUYHH: MO-Tiepllie, 3Ha4Ha YaCTHHA HAYKOBIIIB, IO PO3T-
JSaNM  BKa3aHe NHUTaHHS, JEeTalbHOMY pO3MIIALY MiAJaBaBCs
MepeBaKHO MPOKYPOPCHKHI HATIISL 33 OKPEMUMHU BHIAMH JTiSUTEHOC-
Ti, OMHHAIO4H chepy BUKOHAHHS MOKapaHb, HE TIOB’s13aHy 3 M030aB-
JICHHSIM BOJIi; MO-ApYre, HAYKOBI PO3POOKH BKa3aHUX MHUTaHb OyH
3aiicHeHi mie no yxBaseHHs y 2014 p. 3akony Ykpainu «IIpo mpo-
KypaTypy» Ta y 2015 poui 3akony Ykpainu «[Ipo npobamito», a To-
My iX pe3yibTaTH BUMAraloTh MEPEOIIHKH 3 YpaxXyBaHHIM YMHHHUX
3aKOHOJIABYMX IMOJIOKEHB 1 MPAKTUYHUX 3100YTKIB.

MeTo10 cTaTTi € BUpIlIEHHS 3aBJaHb MOAO JOCTIKEHHS 0c00-
JIUBOCTEH MPOKYPOPCHKOr0 HATJISAY 3a JISsIbHICTIO YITOBHOBAXECHUX
OpraHiB 3 MUTaHb IpoOdaIlii.

Buknaxg ocmoBHoro marepiamy. IHcTHTYT mpoOamii BUHHK Y
nepuriii momoBuHi XIX cT. y Mexax HaliOHAIBHOTO 1HCTUTYTY aHT-
JiicbKOro Ta B Apyriit nonoBuHi XIX CT. — aMepUKaHCHKOTO KpHUMi-
HaJBHOT'O TpaBa. 3rofoM mpoOdallis MOmMUpUIacs cepel Jepxkas 3a-
ximHoi €Bporu, &g 11 icTOpis BiKe HapaxoBYE OJU3bKO CTa POKIB.
VxBanenuit BepxoBHoro Panoro Ykpainu y 2015 p. 3akon «IIpo
npodariro» CIiJg BBaXaTH NEPIIAM CYTTEBHM KPOKOM i3 BITpOBa-
JDKEHHS THCTUTYTY mpoOalii y mpaBoBy cucteMy Ykpainu. Biamo-
BifHO 110 1. 6 4. 1 cT. 2 3akony Ykpainu «[Ipo mpobamito», mpobaris
— CHCTeMa HarJsiIOBUX Ta COILIajbHO-BHXOBHUX 3aXOJiB, IO 3aCTO-
COBYIOThCS 3a DILICHHSIM CyAy Ta BIJMOBIJHO JIO 3aKOHY JO 3acy-
JDKEHWX, BUKOHAHHS TIEBHUX BHJIB KPUMIHAJBHHUX TOKapaHb, HE
OB’ sSI3aHUX 3 M030aBJICHHIM BOJI, Ta 3a0e3reueHHs cyay iHdpopma-
€0, IO XapakTepu3ye 0OBHHYBaueHOro. [1].
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Jlesiki BUEHI BBaXKaroTh, IO Mpodalist — 11e yMOBHE HEBUKOHAHHS
MPHU3HAYCHOTO TIOKapaHHs a00 YMOBHE HE NpU3HAYEHHS TOKapaHHs
i3 TIOMIII[EHHSIM 3aCyJKEHOTO Ha MEBHUN TEPMIH MiJ IHIAMBIIyalb-
HUW Harjs1 nocazoBoi ocobu (odirepa mpoodaiiii, areHTa, MOMIYHUKA
TOIIIO), sIKa 3/1MCHIOE KOHTPOJIb 32 MOBEMIHKOIO MiHAMIISIHOTO, BH-
KOHaHHSIM HHMM IIEBHUX OOOB’S3KIB Ta YMOB mpoOarlii, 3a0e3mneuye
MPOBEJICHHS BUIIPaBHOTO Kypcy [2, c. 29].

3a cTaTUCTHYHMMH TaHUMHK MiHicTepcTBa rocTUlil YKpaiHu, Ha
00JiKy B YNMOBHOB&)XEHHMX OpraHax 3 HHUTaHb MpoOalii CTAHOM Ha
01 munus 2020 poky mepedyBae 63,7 ThC. 0ci0, 3aCy/PKEHUX JI0 T10-
KapaHb, HE TIOB’sI3aHUX 3 11030aBJIEHHSIM BOJII.

Omxe, cimyxk0a mpobdartii Oysa HajiieHa 3HAYHO [IUPIIUM 00CSTOM
MOBHOBa)KEHb, sIKi CIIPSIMOBAaHI He Ha (popMaibHI PaBOBIAHOCHHH pe-
ecTpallii, 00Ky, KOHTPOJIIO, @ 30CEPE/PKYBaTHMYTh Y CO01 BCe OUIBII
comiasibHO crpsiMoBaHi (yHKii. Kpim Toro, mpamiBHUKU CITyk0u mpo-
Oallii TOYMHAIOTH JISTH 1€ Ha TOCYAOBUX CTA/IisX, alpKe 3aCTOCYBAHHS
3aX0f1iB MpoOallii 3AiHCHIOBATUMETECS CY/IOM 3 YpaXyBaHHSIM PEKOMEH-
Jatii ciryOu mpooaitii Ta TaHUX J0CYI0BOI A0MOBIi [3, ¢. 256].

Yactuna 1 cr. 13 KpumiHansHO-BUKOHABUOTO KOJIEKCY YKpaiHu
3a3Hayvae, 110 YIIOBHOBAXKEHUI OpraH 3 MUTaHb MPo0allii B Mexax CBO-
iX MOBHOBa)KEeHb 3a0e3leuye 3/ICHEHHS! HATALY 3a 3aCy/PKEeHUMH,
3BUIBHEHWMH Bijl BiIOYBaHHS MOKapaHHs 3 BUTIPOOYBAaHHSM, 3BiIbHE-
HUMH BiJ] BiZOyBaHHS NOKapaHHS BariTHUMH JKiHKaMH 1 KiHKaMu, sIKi
MaloTh AiTel 0 TpboX pokiB. Opranizaris * poOOTH MIOJ0 KOHTPOJIO
3a MOBEJIHKO 0OCi0, 3BIIBHEHUX Bijl BiJIOYBaHHS [TOKApaHHS 3 BUIIPO-
OyBaHHSM, 1 BUKOHAHHSM HUMH OOOB’S3KIB MPOTSTOM iCIIUTOBOTO
CTPOKY Ta 3BUIBHEHHX BiJ BiIOyBaHHsS MOKapaHHs BariTHHX JKIHOK i
KIHOK, 5IKi MafOTh JIiTel BIKOM JI0 TPbOX POKIB, 3J1HCHIOETHCS MpaLliB-
HUKaMH ITIPO3/UTIB KPUMIHAIEHO-BUKOHABYO! THCIIEKIIIi 32 MicIeM
MPOXKMBaHHs Takux oci0. HaBiTe BUXO/s1uu i3 (DyHKINH BiJIIOBIIHUX
OpraHiB, MOXKHa 3pO3YMITH, IO HOHSTTS «KOHTPOJb» 1 «HATJIAI) €
PI3HUMH IHCTUTYTaMH KPUMiHAJIbHO-BUKOHABYOTO TIpaBa [4].

3a NMEeBHUMHM aClEeKTaMHU JisUIbHOCTI OpraHiB mpodaiii 31iicHIo-
€TBCS HATJISA. Y 3BHYAHOMY PO3yMiHHI HATJIsII — € CIIOCTEPEkKEH-
HS JJIS1 OXOPOHH, KOHTPOJIO Too. [IpoKkypopcbkuid HarsiA B HAITIN
nepkaBi 3a0esmedyerbesi BiAmoBiaHo Mo KoHcrtutynii Ykpainu i
3akony Ykpainu «[Ipo npokypaTypy» Ta iHIINX HOPMATHBHHX aKTiB
I'enepanbHOI IPOKypaTypu Y KpaiHU.
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IcHye nBa OCHOBHHMX MiIXOAW N0 BU3HAYEHHS MOHATTS «IPOKY-
popcbkuiit Harmaay. [lepmmii miaxix oOyMOBIIOETBCS THUM, LIO Ha-
TS PO3TIISNAETHCS SIK BPErylIbOBaHA HOpPMaMH TpaBa JisUIbHICTh
OpraHiB NMpOKypaTypH, COpSAMOBaHA Ha BHKOHAHHS (QYHKIIH i 3a-
BIaHb MPOKypaTypH. [pyruii miaxia oOrpyHTOBYETHCS THM, IO Ha-
s € GopMoIo AsUTBHOCTI Aepikasu [5, c. 167].

[Ipokypopchkuii HArsIT € CaMOCTIHHUM, CIEU(IYHUM BHJIOM
JIep’KaBHOI JisTBHOCTI, SKMW MOJISIra€ B TEpeBipIi YIOBHOBaKEHUM
Cy0’€KTOM KOHKPETHOT'0 00’€KTa, CyBOPOTO AOTPUMAHHS HUM 3aKO-
HIiB /711 3amo0iraHHs Ta BUABJICHHS MOPYHIEHbh YAHHOTO 3aKOHOJIaB-
CTBa, MpaB 1 cBOOOI JIFOAMHU Ta TpOMajisHuHA [5, ¢. 168].

I'mymkos B. O. BBaxkae, 10 TEPMiH «HATJISA» O3HAYAE CIIOCTEpE-
JKEHHS 3 METOIO TIEPEBIPKH, TPYIy 0CiO, OpraH [yisi CIIOCTEPEKEHHS 3a
KUM-HeOyab ab0 yuM-HeOynb (TEXHIYHUWM, CaHiTapHHWH, MaTEeHTHUH,
MPOKYpOpChKuid) [6, c. 79].

Mapkinu B. B. Ta JI. B., siki po3yMitOTh ITiJ1 MPOKYPOPCHKUM Ha-
TIISI0M PI3HOBHJ ACPKABHOIO 1 COMLIAIBHOTO KOHTPOJIO 31 3ikc-
HEHHsAM #oro crnenu@iyHUMH METOAaMH 1 3 BUKOPUCTAHHSIM JIMIIE
oMy BIIAaCTHBUX MTOBHOBAXEHH [7, €. 67].

CroniTHiil A. 3a3Havae, 10 HATJISAI K BUJT JEPKABHOI JisUTbHOC-
Ti, SIKy 3MIIIICHIOIOTH CaMe OpraHd MPOKYpaTypH, MOXXHA BH3HAYHTH
SK CYKYIHICTh Oe3lepepBHUX il 31 CIOCTEpEKEeHHsS 3a JOTpUMaH-
HSIM 3aKOHHOCTI Y BiJITIOBITHUX CYCIIUILHUX BIJIHOCHHAX, SIKI 3JIiHiC-
HIOIOTHCSI KOMIIETEHTHUM Ha T€ OPTaHOM i3 3aCTOCYBaHHSM HaJlaHUX
HOMy 3aKOHOM ITOBHOB2)KEHb Ta CIIPSIMOBYIOTHCSI Ha 3amoOiraHHs,
BUSIBJICHHS i1 IPUITMHEHHS TOPYIIEHb, a TAKOXK MPUTITHEHHS TOpY-
IIHUKIB 10 BiAmoBimameHOCTI [8, c. 81].

Mera Harsny, — 1e 3a0e3neueHHs] 3aKOHHOCT1 W JUCIUILTIHU B
Jiep’)KaBHOMY YIpaBIliHHI, GopMu 37iliCHEHHsT poOOTH — MEPEBipKH,
BUTPeOyBaHHS 3BITIB, MOSCHEHb TOIO, 00OB’I3KOBICTh BKa3iBOK [9].

IIpeomemom npoKkypopcbko2o Ha2na0y 3a 6UKOHAHHAM KPUMIHAb-
HUX NOKApaHb ma npobayii, SK 11¢ BUIUIMBAE 3 11. 4 cT. 2 3akoHy YK-
paiau «[Ipo mpokypatypy», € moaepKaHHS 3aKOHIB TiJl 4ac BHKO-
HaHHS CYJOBUX DillleHb y KPUMiHAJIBHUX CIpaBax, a TAKOXK i dac
3aCTOCYBaHHS IHIIMX 3aXOJiB MPUMYCOBOI'O XapakTepy, OB’ I3aHUX
3 0OMEXEHHSIM 0co0HCTOT cBOOO M rpomaisH [10].

06 ’exmom npoxkypopcbKko2o Hazusidy 3a 6UKOHAHHAM KPUMIHATb-
HUX NOKApaHbL ma npobayii' y CBOIO Yepry € NoJepKaHHs BCTaHOBIIE-
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HOT'O KpUMiHaJIbHO-BUKOHABYMM 3aKOHOJABCTBOM MOPSAKY W YMOB
BUKOHaHHSI i BigOyBaHHS MOKapaHHS 3aCy/DKEHMMH, iX MpaB, a Ta-
KO 000B’sI3KiB [9].

Bignosigno 1o cT. 2 Ta 26 3akoHy Ykpainu «IIpo mpokypatypy»
B YKpaiHi 3a0€31euy€eThCs HATJISA] 32 JIOJICP)KaHHSIM 3aKOHIB I 4ac
BUKOHAHHS CYJOBHUX pillleHb y KpuMiHanpHuX crpaBax [10]. Haxa-
3om ['eHepanbHoi mpokypatypu Ykpainu Big 03.08.2020 p. Ne 353
«[Ipo opranizanito IisUTBHOCTI MPOKYPOPIB 3 HATIISAY 33 AOJEpKaH-
HSIM 3aKOHIB il YaC BUKOHAHHS CY/IOBUX PillIeHb Y KPUMIHAIBHUX
crpaBax, a TaKOX i/l Yac 3aCTOCYBaHHs IHIINX 3aXO0AiB PUMYCOBO-
TO XapakTepy, MOB’A3aHUX 3 OOMEKEHHSIM 0COOHMCTOI CBOOOIH Tpo-
MaJIsiH», 10 OCHOBHUX 3aBJIaHb JIISUIBHOCTI Ha I[bOMY HAINpsMI BiJHE-
CEHO Harisig 3a JOAEpKaHHSIM 3aKOHOAABCTBA IMiJ Yac BUKOHAHHS
MOKapaHb, HE MOB’A3aHKUX 3 T030aBJICHHSM BOJI, Ta mpodarii [11].

Y MeroauuHux peKOMEHAAIlisX 3 MUTaHb OpraHizallii JisuIbHOCTI
MPOKYPOPIB 3 HATISTY 33 JOACPKAHHIM 3aKOHIB ITiJl YaC BUKOHAHHS
CYIOBHX pillleHb y KPHUMIHAJIBHUX CHpaBax, a TaKOXX 3aCTOCYBaHHS
HIIMX 3aX0AiB PUMYCOBOT'O XapaKTepy, OB’ I3aHUX 3 OOMEKEHHIM
0COOMCTOT CcBOOOIM TPOMAJIH, KOHCTATOBAHO, IO BiJIOBIJHO JIO
cT. 26 3akony Ykpainu «IIpo mpokypatypy» MpOKypopaM y MexKax
KOMIICTEHIII] Harjs) JOUUIBHO 3/iHCHIOBATH, 30KpEMa, B yIIOBHOBA-
KEHUX OpraHax 3 MHUTaHb Mpo0allii, U0 3/AiHCHIOITh MPUMYCOBE BU-
KOHaHHS CyJIOBUX DillleHb y KpUMIiHAJBHUX CIIpaBax, a TAKOXK il 4ac
BUKOHAHHS MIOCTaHOB CyJy y CIIpaBax Ipo aJMiHICTPaTHBHI MPaBOIIO-
PYILIECHHS PO 3aCTOCYBAaHHS IPOMaJICEKUX YK BUTIPaBHUX POOiT [9].

3rigHo 3 BUMoramu 4. 2 cT. 26 3akony Ykpaiuu «[Ipo mpokypa-
Typy» MPOKYpOp 3IiHCHIOE HATJIs B OpraHax BUKOHAHHS MOKapaHb
HUISIXOM TIPOBEJEHHS PETYSPHUX MEPEBIPOK, a TAKOXK Yy 3B SI3KY 3
HEOOXiIHICTIO HAJIEKHOTO pearyBaHHS Ha BIIOMOCTiI MPO MOXJIMBI
MOPYIIEHHS 3aKOHOAABCTBA, IO MICTATHCA y CKaprax, 3BEpHEHHSIX
g OyJb-SKHAX IHIINX JpKepenax. 3a pe3yiabTaTaMH IPOBEACHUX Te-
PEBIpOK, y pa3i BUSBJIEHHS MOPYIIEHb HOPM YMHHOT'O 3aKOHO/ABCT-
Ba, MPOKYPOp Ma€ BUAABaTH aKT pearyBaHHs — BKasiBKy. To0To mu-
CbMOBi BKa3iBKM NPOKYpOpa, HaJaHi oOpraHam, IO BHKOHYIOTh
CYZIOBi pillIeHHS Y KPUMiHAIBHUX CIIPaBax Ta CIpaBax Mpo aJMiHIiCT-
paTUBHI NPaBOMOPYIICHHS, € O000B’SI3KOBUMHU 1 MiJIATAIOTh HEeraw-
HOMY BHKOHaHHIO. JI0 TOroO K, OCKUIbKH MPOKYpop 3a0e3rnedye Ha-
TIS caMe 3a JOACp’KaHHSAM 3aKOHIB IMiJl Yac BHUKOHAHHSA CYIOBHX
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pillieHb y KpUMiHAJIBHUX CIIpaBax, TO BOHA Ma€ MICTUTH MOCHIIaHHS
Ha KOHKPETHY MOpPYIIEHY HOPMY KPUMiHaJIbHO-BHKOHABUOTO 3aKOHY,
a miaMiHa 1€l BUMOTH 3arajJlLHUMH (ppa3aMy MpPO HEJOCKOHAIICTh
SIKOT'OCh TIporiecy abo [iii, 1110 YiTKO HE BHU3HAUEHI HOPMATUBHUMU
aKTaMu, CBITYMTH PO GOpMaIbHUHN MiJXi[ OpraHiB MPOKypaTypu J0
BHKOHAHHS CBOIX 000B’s13KiB [9].

Cy0’exTamu Harmsny € ['eHepansHuil Tpokypop YKpainu i miamo-
psiIKOBaHi oMy mpokypopu. besnocepenHiii HarsyL 3a 1oaepKaHHIM
3aKOHIB Y BUKOHAaHHI KpUMiHaJIbHUX MOKAapaHb Ta Mpodarii 31ilicHIo-
€THCS PETiOHAJIBHIUMHU MPOKypaTypamu. OpraHizaliiine 3a0e3meueHHs!
Ta KOOPAWHALS AiSNIBHOCTI PErioHAIbHUX MPOKYpaTyp, HaJaHHS iX
MpaliBHUKaM HEOOXIJHOI MPAKTHYHOI Ta METOJMYHOI JONIOMOTH B
3a0e3MeUeHHI 3/IIHCHEHHS HAISTy 33 JIOJICPKAHHSAM 3aKOHIB Y BiJIIIO-
BIJTHMX OpraHax Ta ycrtaHoBax MiHicTepcTBa OCTUII YKpaiHH, sKi
3a0e3MeuyloTh peatizallifo AepKaBHOI MOJITHKU y cdepi BUKOHAHHS
KpUMIHAJBHUX TOKapaHb Ta MpoOarlii, 3MiHCHIOE BIiJUIUT HATJSAY 3a
JIO/IEp>KaHHSM 3aKOHIB TIiJl Yac BUKOHAHHS KPUMIiHAJbHUX MOKAPaHb
Ta Tpo0allii, SKWH BXOIUTH A0 CKIIaay YIPaBIiHHS HATrJBITy 3a JOAep-
KaHHSIM 3aKOHIB Y BUKOHAHHI CY/IOBHX PillleHb Y KPUMIHAIBHUX TPO-
Ba/DPKEHHSX Ta 1HIIMX 3aXOJiB MPUMYCOBOTO XapakTepy B MicIsX He-
cBobonu ['enepanbHOi MpokypaTypu Ykpainu [9].

[Ipu 11bOMY CITiJT 3a3HAYMTH, 1110 00’ €KTaMHU MPOKYPOPCHKOro Ha-
TS M7 Yac BUKOHAHHS KpUMiHAJIBHUX MTOKapaHb Ta mpobarlii, € He
JMILE OpraHM Ta ycTaHOBM MiHicTepcTBa rocTHIil YKpainu, siki 3a-
Oe3IeuyIoTh peasi3alliio JIepKaBHOI MOMITHKK y cepi BUKOHAHHS
KpUMiHaJIBHUX TIOKApaHb Ta mpodalii, a i 0ocoOu, 3acypKeHi 10 Ta-
KOT'0 BHJIy TIOKapaHsb [9].

Ha cporoaHi, He3BaXkatoun Ha MeBHE NonepenHe peopMyBaHHs
13 BUKJIFOUEHHS 3arajbHOr0 HArjsily 3 KOMIETEHIl MpOKypaTypH,
HATrJIs/I0B1 TIOBHOBAKEHHS MIPOKYPOPIB yce Ie 3aJHIIAaloThCs 3Hay-
HUMH, X0Y4 BOHU W OOMEKEHI MEepeBaXHO CPEPOH KPUMIHAILHOTO
MpoBa/KeHHs. TaKkoXK BiIHOBIIOETHCS 3HAUCHHS HATIAJOBUX (DYHK-
il IpOKypaTypH i Ha €BporneiicbkoMy piBHI. 30KpeMa, Taka TeHAEH-
Iisl TIOSCHIOETHCS HEOOXITHICTIO 3aCTOCYBaHHS OLIbII MacIITaOHUX
3axOIiB HaTJsIly Ta TepexoIuIeHHs 3 00Ky OpraHiB MpOKypaTypu Ha
MDKHapOJHIN apeHi, OCKIJIbKM HasBHA 3arpo3a CTPIMKOIO MOIIUpPEH-
HSl TEPOPU3MY Ta OpraHi30BaHOI 3MOYMHHOCTI [12].
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BucnoBku. Takum 4rHOM, TpOaHATI3yBaBIIN HOPMATUBHY 0a3y,
MOXHa 3pOOWTH BHUCHOBOK, IO MPOKYPOPCHKUI HAriA] € Ji€EBUM
3ac000M 3a0e3reueHHs J0JepKaHHS 3aKOHIB Il 4aC BUKOHAHHS
KpUMiHaJIBHUX MOKapaHb Ta mpodarii B Ykpaini. Ha ocHOBI 1poro
CJIiJ| 3a3HAYUTH, IO € JOIUIBHUM IPOBEICHHS IMOAAJBIINX JOCIi-
JUKEHBb 1II0JI0 JISTIBHOCTI CTOCOBHO IPOKYPOPCHKOr0 HATJISAY 3a
YIIOBHOBa)KEHHMHU OpPTaHaMH 3 TTUTaHb Pooalii.
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ON THE FEATURES OF PROSECUTOR’S SUPERVISION
OVER THE AUTHORIZED BODIES ACTIVITIES ON
PROBATION

The article considers the main aspects of the features of prosecutor's
supervision over the authorized bodies activities on probation. The main positions of
scientists regarding prosecutor’s supervision over the authorized bodies activities
on probation are highlighted. The specifics of this institute are determined. Based on
the analysis, it is proved that prosecutorial supervision is an effective means of
ensuring compliance with the law in the execution of criminal penalties and
probation in Ukraine. It is proved that According to Art. 2 and 26 of the Law of
Ukraine "On the Prosecutor’s Office” in Ukraine provides supervision over
compliance with the law during the execution of court decisions in criminal cases.
Order of the Prosecutor General’s Office of Ukraine dated 03.08.2020 Ne353 "On
the organization of prosecutors to monitor compliance with the law in the execution
of court decisions in criminal cases, as well as in the application of other coercive
measures related to the restriction of personal liberty", to the main tasks of activity
in this direction are supervision over observance of the legislation at execution of
punishments not connected with imprisonment, and probation.

It is determined that certain aspects of the activity of probation bodies are
supervised. In the usual sense, surveillance is surveillance for protection, control,
and so on. Prosecutorial supervision in our country is provided in accordance with
the Constitution of Ukraine and the Law of Ukraine "On the Prosecutor’s Office"
and other regulations of the General Prosecutor’s Office of Ukraine. It is
established that at present, despite some previous reforms to exclude general
supervision from the competence of the prosecutor’s office, the supervisory powers
of prosecutors still remain significant, although they are limited mainly to the field
of criminal proceedings. The importance of the supervisory functions of the
prosecutor’s office at the European level is also being restored. In particular, this
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trend is explained by the need for larger surveillance and interception measures by
the prosecutor’s office in the international arena, as there is a threat of the rapid
spread of terrorism and organized crime.

On this basis, it should be noted that it is appropriate to conduct further
research on the activities of prosecutorial supervision of the specially authorized
body for probation.

Key words: prosecutorial supervision, prosecutor’s office, authorized bodies on
probation, convict, criminal and executive system.
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KPUMiHAJIFHOTO, KpUMiHAJIbHO-BUKOHABYOT' O ITpaBa Ta KPUMIHOJIOT 1,
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Axanemis [lep>kaBHOI NeHiTEHIIIapHOT cyx0u, M. UepHiriB, Ykpaina
OCOBJIMBOCTI B3AEMO/IIi YCTAHOB BUKOHAHHS
MHNOKAPAHDb, YIIOBHOBAKEHUX OPI'AHIB 3 IIUTAHb
IMPOBAILII TA CYB’EKTIB COLIAJIBHOI'O TATPOHAXKY
I 9AC NIAI'OTOBKU A0 3BIVIBHEHHSA OCIB,
SAKI BIIBYBAKOTBb IOKAPAHHSA Y BUJI OBMEKEHHSI
BOJII ABO ITO3BABJIEHHS BOJII HA IIEBHUM CTPOK
Cmammio npucesueno ocobaugocmam 63aemodii YCMaHo8 GUKOHAHHA NOKa-
Paib, YROBHOBAJNCEHUX OP2AHIE 3 NUMAHL NPobayii ma cy6’ekmie coyianbHo2o nam-
POHAICY IO uac Ni020MoKU 00 36iIbHeHHsL 0CLO, AKI 8i00)8aI0Mb NOKAPAHHS ) GUOL
obmedicenns 6oni abo no36aenenHs 8oni Ha nesnuii cmpok. IIpoyec 36inbHeHHs 3
YCMAno8 GUKOHAHHS NOKAPAHb NOGUHEH MAKCUMAILHO CRPUSMU COYIani3ayii 36inb-
HEHOI 0CobU 6 MIHIMANLHO MOJCTUSUT] MEPMIH 3 YPAXYEAHHAM NOEOHAHHS 3)CUTb
YCIX 3aYiKABIEHUX CIMPYKMYP: YCMAHO8 GUKOHAHHS NOKAPAHD, YNOBHOBANCEHUX Op-
2amnie 3 numansv npobayii ma cy6’ekmie coyianvbHo2o nampornadxcy. Lle dacmv mooic-
JUBICMb 36LTbHEHOMY WBUOKO IHMe2PYSAmUch y CYCHiIbCME0, NOHOBUMU MA 8I0HO-
eumu 6mpaveHi coyianvHi 38 ’A3Ku, WO 3abe3neyums Oe3nNeKy Cycnitbcmea U
VHEMOIICIUSUMb 6UUHEHHS, 381TbHEHUM HOBUX 3TIOYUHIE.
Ki110u0Bi cosa: 63acmodis, yemanosu suKOHamHs ROKAPAHy, nPobayis, coyians-
HULl NAMPOHAIC, 361TbHEHHS, OOMEIICEHHS GO, NO30A6NEHHS GO
IocranoBka mpodsaemn. ComiankHa aganTamis ocid, 3BiIbHe-
HUX BiJ] BiIOYBaHHs OKapaHHs, € OJHUM 13 BOXKJIMBUX HANPSIMIiB HE
TINBKH MPOQITAKTUKA BUYMHEHHS HOBUX 3JIOYHMHIB III€I0 KAaTETOPI€0
oci0, a ¥ mpo(dINAKTUKK 370YMHHOCTI B mijomy. Jljisi KOMUIIHIX 3a-
CYPKEHHX 3BLIbHEHHS € TOCTPOI0 KPU30BOIO CHTYaIII€I0, OCKUTBKH 32
Yac BinOyBaHHS MOKapaHHS BOHHM BTPAayarOTh HABHUYKU JO BUILHOTO
KUTTSI, TTIOYNHAIOTh OOSATHCS MOro. 3BUKAIOYM Iijl Yac BigOyBaHHS
MOKapaHHs OTPUMYBATH BCE MOTPiOHE AT MPOIIeCy KUTTEMISILHOC-
Ti Bil IepKaBH, BOHU BTPayaroTh MOXKIIUBICTD JUIsl BJIaCHOI camopea-
Ji3allii Ta BUSABY aKTUBHOCTI, BJIACTHBOI BIIMOBIAHOMY BiKY, TOOTO
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BOHH, 3BUIBHSIOUKCH (HOpMalbHO, HE 3BUIBHSIOTHCS BHYTPILIHBO,
3BUKHYBIIM 3aJie)KaTH BiJ KepiBHOI aaMiHicTpaTWBHOI cuin |[1,
c. 206]. Y pesymbraTi HaOyTi y BUNpaBHHX YCTAaHOBaX HeEraTHUBHI
3BHYKM Ta HABUYKHA MPUCTOCYBAHIS BiOOpakalOThCS HAa BCHOMY
MOJIAJIBIIIOMY JKHUTTI, IICUXOJIOTI] Ta BUMHKAX YK€ JIOPOCIIOT JIFOAMHH.

Kpim BHYTpIlIHIX ICUXONOrYHUX (PaKTOPiB aganTarii, KOJUIIHIM
3aCy/PKEHUM TIepelIKoKae OaiyKe JTIOJIChKE OTOUCHHS, a B ISSIKHX
BUIIQJIKAX 1 BiIBEPTE HEIPUUHSATTS K HAHOIMIKIOTO KOJIa PiIHUX, TaK
i cycniyibeTBa B 11iytomy. OcoOu, 3BUIbHEHI 3 MICIb 1T030aBJICHHS BOJI,
ONUHAIOTHCS HAOJMHIII 3 KYIOIO MPpo0JIeM: MOUIYKOM JKUTIIA, HaBYaH-
Hs1, pOOOTH, THIIMX 3aCO0IB 10 iCHYBaHHS TOILO. A Bij TOr0, HACKiJIb-
K{ YCTIIIHUM Oy/ie BUPIIIEHHS MPoOJIeM, 3 SKUMH CTHKA€ThCS LS Ka-
TEropist TpoMajsiH, 3aJIeKUTh YCHIIIHICTh iHTerpalii 3BUIBHEHOTO B
CYCIJIbCTBO, @ BPEITi-pellT, i 3MEHIIEHHS PH3UKY BUMHEHHS HUM
HOBOro 3704nHy. CaMe ToMy i HeoOXiJHa MOCTiifHa yBara sk 3 OOKy
Jiep>KaBH, TaK 1 CyCIIBCTBA J0 BUPIMIEHHS MpobieM ocil, 3BiUTbHEHHX
3 MICIIb T1030aBJICHHS BOJIi, 3a0€3MCUCHHS Halle()eKTUBHIIIIOTO 3aIpo-
BaJDKEHHSI 3aXOJIIB CIPUSTHHS X COLIAJIbHIM ajarnTartii.

V 3B’s3KY 3 BHUILEBHKIAJICHIM BHHUKA€ HEOOXITHICTh Y BUBYEH-
HI Ta aHaJi31 3aKOHO/IaBUOr0 BUPIIICHHS MPOOJIEMU B3aeMOIIT ycTa-
HOB BHKOHAaHHS MOKapaHb, YIIOBHOBAYKEHUX OPTaHiB 3 MUTAaHb IMPO-
Oarrii Ta cy0’€KTIB COIIAIBHOIO MATPOHAXKY /I Yac MiJIOTOBKHU J0
3BUTBHEHHS 0Ci0, sIKi Bif0OyBarOTh MOKapaHHs y BUJI OOMEXEHHS BO-
7 abo mo30aBiIeHHS BOJIi Ha MEBHHWH CTPOK, HIO NPEACTABISE HE
TINBKH HAYKOBHWI, ajie 1 MPaKTUYHUK 1HTepec AJS MOIIYKY MUIAXiB
MOJIAJIBIIIOTO MTOKPAIIEHHSI Ii€T TisITbHOCTI.

AHani3 ocTaHHiX Aociimkenb Ta myomikamiii. [TpoOnemy B3ae-
MOJii YCTaHOB BHKOHAHHS TMOKAapaHb Ta OPraHiB IMKIyBaHHS MiJ 4ac
MIJITOTOBKY JI0 3BUIBHEHHS 3aCy/PKEHUX JI0 11030aBJICHHS BOJNI B Pi3Hi
iCTOpUYHI Tepiof MOCTIDKYBAIM BUIATHI 3apyOLKHI Ta BITUM3HSHI
TIOPMO3HABII, 30KpeMa: OputaHcbkuii ropuct [xon ['oBapn [2]; ita-
nilicekuil ¢inocod, TeopeTuk KpuMiHambHOrO npaBa Yesape bekkapia
[3]; pociiicbkuii ropuct ta ncuxonor, npogecop C. B. [losuumes [4];
BUaTHHUI (paxiBellb paiITHCHKOrO BUITPABHO-TPYIOBOIO MpaBa, mpode-
cop M. O. Ctpyuko [5]; cydacHi BueHi: mpodecop, 3aciTy>keHHi I0OpUCT
Yxpainu O. M. [[xyxa [6]; npodecop, uien-kopecnonaeHtT Harrio-
HaJILHOI akasieMil paBoBUX Hayk Ykpainu B. B. T'onina [7] Ta iHmi.
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®opmyaoBaHHs MeTH. METOIO CTAaTTi € aHAIII3 3MICTy B3a€EMO-
Iii yCTaHOB BHKOHAaHHSI MOKapaHb, YIOBHOBaXEHWX OpraHiB 3 IH-
TaHb Tpo0aIlii Ta Cy0’€KTIB COMIAJILHOTO MATPOHAXKY ITiJ] Yac MiJro-
TOBKM 10 3BUIbHEHHS 0ci0, sKi BiIOYBalOTh MOKapaHHA y BHUII
oOMexeHHs1 Bosi a0o 1mo30aBieHHsI BOJII HA MEBHHUM CTPOK JUIS BH-
3HAYEHHS UIAXIB ONTUMI3aLil i€l JisUIbHOCTI.

Bukaan ocHoBHoro marepiany. I[IpaBuno 33 €Bpomeiicbkux
MeHITEHIIapHUX TPABUII 3aKPIIUIIOE TpaBHiia TOCTYIOBOI MiJrOTOB-
KM 3aCY/PKEHUX JI0 JKUTTS Ha BOJI, SIKi BiJ0OOpaKaroTh MPHUHIIUI TIPO-
IPECUBHOI CHCTEMHU BiIOYBaHHS IOKAapaHHs, 30KpeMa, 3aBYacCHO JI0
3BUTbHEHHS 3aCy/KEHHX TOBUHHO HaJaBAaTHCS CIPHSIHHS y BHUIIISIL
MPOIEAYp 1 CHemiaJbHUX IporpaM, 1o 3a0e3MeuyrTh Mepexis Bix
XKHUTTS B MEHITEHIIapHI yCTaHOBI /0 3aKOHOCIYXHSTHOT'O JKUTTS B
cycninbCTBi. [is yB’SI3HEHUX, 3aCyKEHUX Ha TPHUBaji TEPMiHH, He-
00XiZIHO BJKUBATH 3aXOJiB IIOAO MOCTYIIOBOI'O MOBEPHEHHS JI0 JKUT-
Ts Ha BoJii. Llst MeTa Moxe OyTH JOCATHYTA 3a JOIOMOTOI0 IPOrpamMu
3aXO/IiB, 1110 MEPEAYIOTh 3BUILHEHHIO, 200 YaCTKOBOTr0 200 YMOBHOT'O
3BUIbHEHHS TIiJI HATJISIT B TTOETHAHHI 3 JIIEBOIO COIIAJIbHOK TiATPUM-
koro. [leHiTeHIiapHi OpraHu MOBMHHI NpaIfOBaTH B TiCHIH criBmpaii
31 ciry>k0aMu 1 BiJOMCTBaMHU, SIKi 3JIiIHCHIOIOTh HAIJIS]] 32 3BUILHCHU-
MU yB’SI3HEHHMH, 1 HQJIaBaTH M CIIPHSIHHSA, 1100 BCi 3aCyKEH1 MOT-
JIU TIOBEPHYTHUCS JIO0 JKUTTS B CYCIUILCTBI, OCOOJMBO J0 CIMEHHOrO
KHUTTS 1 poOoTH. Y MpEACTaBHUKIB TaKUX COLaIbHUX CIyx0 abo
BiJIOMCTB IMOBHUHEH OYTH JOCTYII JIO MEHITSHIIapHOi YCTaHOBHU 1 J0
yB’SI3HEHOT'0, 11100 BOHM MOTJIU CIIPUSATH B IITOTOBIII JIO 3BUIBHEHHS
Ta MIaHyBaTH NPOrpaMu poOOTH 3 3BUILHSAIOTHCH [§].

3BicHO X, IO 11 HOpMa €BPONEHCHKHUX MEHITEHIIAPHUX MTPABUIT
CTOCYETBCS 3aKJIIOYHOTO €Taly CHCTEMH BiOyBaHHS MOKapaHHS, Ha
SIKOMY CITUIBHO TIPAIIOIOTh CIYXOU MiATOTOBKU 3aCy/DKEHUX JIO 3BiJIb-
HEeHHS TICHITeHIiapHOi yCTaHOBU Ta CIYXOH 1 BioMcTBa, sSIKi Haja-
I0Th JonomMory Ha coOomi. [limkpecmumo, mo poOoTa OCTaHHIX
3MIMCHIOEThCS Ha 3aBeplUaNbHIA cTanaii BiIOyBaHHS TOKapaHHS 1
MPOBOAMTHCS 32 CIENiaTbHO CKIAACHOIO MPOorpamoro. I3 3Micty Hop-
MU TIPaBUJI BUILUIMBAE, IO MPOIEAYPU 1 CIEIialbHI MPOrpaMu, o
3a0e3MeuyIOTh Mepexi/l 10 3aKOHOCIYXHSIHOTO KUTTS B CYCHITBCTBI,
PO3POOIISIFOTHCS CITY>KOOH0, 110 3HAXOAUTHCS 32 MEKAMH TICHITSHITIap-
HOI YCTaHOBH.
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Takox QisUTbHICTH MIOJI0 YYaCTi TPOMAJICHKUX MIKITyBaJILHUKIB 32
ocobaM#, 3BUIBHEHUMH 3 MICIIb IT030aBJIEHHS BOJI, MiAaaac i Iif0
€BponelcbKuX MpaBWII 3aCTOCYBaHHSI TPOMAJICHKHX CaHKI[IM Ta 3a-
XOJiB, siKi MicTsThCs B Pexomennaitii Ne R (92) 16 Pagu €spornu [9].
VY HUX peryiaMeHTYIOThCSI TTUTaHHS 3aJy4eHHS OpTraHiB TpOMajisH-
CBKOT'O CYCHUILCTBA 10 POOOTH 3 KOMHUIIHIMH YB’SI3HEHUMH, OCOOIIH-
BO Y BUDIIICHH]I MUTaHb OXOPOHH 3JI0POB’SI, KHUTIOBOT'0, TOOYTOBOT'O
Ta TPYJOBOTO BIAIITYBaHHS.

Ha cywyacnomy erami ciij BigOynoByBaTH HalliOHaJIbHY CHCTEMY
CcolliajIbHOI pealdiTiTallil 3aCyIKEHUX, SKI 3BUIBHSIIOTHCS 3 MICI[h T10-
30aBjieHHS BOJi. IMOBIpHICTH pecorfiaiizamii 3acy/PKEHOro Imicis
BIIOYTTsI TMIOKapaHHs, OCOOJUBO MOB’S13aHOTO 3 M030aBJICHHSIM BOJI,
3aJIeKHUTD BiJl MOMKIJIMBOCTI aKTHBHOTO BKITIOUEHHS MOTO 10 HOpMallb-
HOT'O COIIaJIbHOTO JKUTTSA CYCHITBCTBA, BITHOBJIEHHSI BTPaueHUX KO-
PHUCHHUX 3B’s13KiB. 3 0fHOTO OOKY, el Mmpolec MOB’ A3aHUM 13 3aKpil-
JICHHSIM Pe3yJbTaTiB MO3UTUBHOI MOBEAIHKH 3aCyIDKCHUX, 3 1HIIOTO
— BiH 3QJIOKHUTH BiJl B3aEMOJIT Pi3HUX OpPraHiB, 110 3A1MCHIOIOTH TIPO-
¢hiTaKTUKy peluauBy 3JIOYMHIB UX OCi0, X moOyToBe Ta TpyAoBe
BIIAILITYBaHHS.

Oco0wu, siKi 3BUIBHWJIMCS 3 MICIIb 1030aBJICHHS BOJIi, TIOBEPTa-
IOTBCSI 10 CYCIIUIBCTBA, SIK IPABHUJIO, 3 HOBUMH 3HAHHSIMH, HAOYTHMHU
B YB’SI3HEHHI, 1110 HE 3aBXIH € TMO3UTHBHUMH. KpiM TOro, BOHU CTH-
KaloThCs 3 0e3mivuio mpobiieM, cepel SAKUX MOOYTOBI, XKHUTJIOBI, Ci-
MeitHi, corianbHi Tomo. OTxe, AepkaBa Mae OyTH 3allikaBjcHA B
TOMY, 100 I1i 0COOM SIKOMOT'a IIBU/IIIC aJIAaNITYBAJIKCS, BEIHM MPaBOC-
JTYXHSHUH croci0 KUTTS, He BUNHIOBAIN HOBHX 3JIOYMHIB.

Bunatauit yuenuii-nenirenuiapuct H. A. CTpy4koB 3a3Ha4aB, 1110
pecorianizallis 3acyDKEHUX CKIIaJIAEThCS 3 IBOX €TaIliB — MEHITeHITiap-
HOTo (3IIMCHIOBAHOTO B TEpioJ] BiAOYBaHHS MOKapaHHs) i MOCTIIEHI-
TEHI[IapHOro (Peasi3oBaHoro Mmicisl 3BUIBHEHHS). 3MICT pecoriaizarii
3aCyIDKEHUX TONSTae B 0araTOIIaHOBIM OpraHi3aTOPCHKil AisUIBHOCTI
BUTIPaBHUX YCTAHOB, SIKa CIPsIMOBaHAa Ha peajizallito 1ijiel KpuMiHajb-
HOT0 NOKapaHHA B Mpolieci Horo BUKOHaHH [5, c. 143].

Ha nymky 1O. B. bapanosa, pecortianizaitisi 3aCy»KeHHX, SKi 110~
30aBJieHi BOJMI Ta 3BUILHEHUX 3 MiCIb 1MO30aBIICHHS BOJIi, € TIOBTOP-
HOIO, BiJIHOBJIEHOIO (POPMOIO colliaii3aiii, pO3BHBAETLCS 3a CHCTE-
MOIO TOCTYIIOBOTO OCSTHEHHS MPEIMETIB HAaBKOJIMIIHBOTO CBITY i
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coriymy. BoHa sBiisie co000 mporec OKyJIbTYPEHHS i PO3BUBAETHCS Y
cepi MKKYIbTYPHOI KOMYHIKaIlii, CIUPAIOYUCh Ha 0a30Bi KOHIICTITH
(GauenHs1, po3yMiHHS) X KUTTEIISUTBHOCTI B paMKax BUIIPaBHOI ycTa-
HOBHM 1 11032 Hero. TakuM YMHOM, pecoltiaiizallis 0ci0, Mmo30aBIeHUX
BOJIi, SIBJISIE COOOIO CHUCTEMY OPHJMYHUX, COIlajbHO-CKOHOMIYHUX,
MICUXOJIOrO-TIeIArOTiYHMX, OpraHi3allifHUX Ta IHIIMX 3aXOJiB, SKa
CHpsIMOBaHA Ha peaizallifo Iijied KpUMIHAIBHOTO MOKapaHHs, collia-
Ji3a1it0 0COOMCTOCTI 3TOUMHIIS, BiIHOBICHHS B HUX BTPaueHUX COIIi-
TbHO KOPUCHHUX 3B’s3KiB, HaJlaHHS iM CHpPUSHHS B TOOYTOBOMY i
TPYZOBOMY BJIAIUTYBaHHI, 3aXHCT MpaB i 3aKOHHHUX IHTEpPECiB 3acy-
mxenux [10, c. 100].

e B 1910 p. Bimomuii yuenuii-neniteniiapuct C. B. [Toznuries
MUCaB, MO «MeTa 3alydeHHs O YecHOl mpali, yTpUMaHHS Bij 1O-
BTOPEHHS 3JIOYMHHOI JISUTBHOCTI HaBPSJ 4YM MOXE OyTH JOCSKHA,
SIKIIIO TICJISE BUXOAY 3 YB’SI3HECHHS 3BUIBHEHI OyIyTh Ha/aHi caMi Co-
0i, He Marouu MATPUMKH. OOTPYHTOBYETHCS 1€ TUM, IIO OUIBIIICTH
KOJTUILHIX 3aCyKEHUX ONMUHSIOTHCS y BaKKUX MaTepialbHUX YMO-
Bax, 3HaWTH 3apo0ITOK Ba)KKO — BOHH CKpi3b 3yCTpi4arOTh KpaiHIO
HEJIOBIPY, YyIOTh BIIMOBY B po0OoTi » [4, c. 149—150]. Ha choroani
0araTo 3 IUX MPOOJIEM TaK 1 3aIMINAI0THCA HEBUPIIICHUMH, BC1 HAJIIi
3aCy/KEHOr0, IKUI 3BUTBHSIETHCS 3 MICIIh 11030aBJICHHS BOJI, ITOKJIa-
JAOThCSl HA POAMYIB, CIM 10, 3HAHOMHUX.

BinnoBisHO 10 BUMOT HOPMATHUBHUX JOKYMEHTIB [11] aaMiHicT-
pallist ycTaHOBM BUKOHaHHs Mokapanb (naii — YBII) He mi3HiIe HiX
3a TPH MICSII 10 3aKIHUCHHS MPU3HAYCHOI'0 CTPOKY IMOKapaHHs abo
posrisiay Ha 3aciganHi komicii YBII nutanss npo mogaHHs 10 cyny
MaTepiaiiB i 3acTocyBaHHs ctated 81, 82 KpuMiHabHOTO KOJIEK-
cy YkpaiHM CTOCOBHO 3aCy/DKEHOTO, SKHi 3a Iepioj] BilOyBaHHS
MOKapaHHs y BUJI OOMEKEHHs a0o M030aBJICHHS BOJI Ha TEBHHIA
CTPOK JIOBIB CBOE BHIpaBiICHHs ab0 CTaB Ha IUISX BUIPABICHHS,
3IIMCHIOE MOHITOPHUHT MPOOJIEMHHMX MHUTaHb 3aCYIKEHHX, SIKi TOTY-
IOTBCSI IO 3BUTbHEHHSI, Ta TXHIX MOXKJIMBHX MOTPEO MiCIIs 3BUIbHEHHS.

MOHITOPHHT 3/IiHCHIOETHCS MUIIXOM TPOBEICHHS Oecinu i3 3acy-
JOKEHUM, TIiJT Yac K01 3’SICOBYIOThCS TaKi MUTAHHS: HAMIPH 3acCyJpKe-
HOT'O IOJI0 WOr0 MICIsl TPOXKUBAHHS ITCHs 3BUIBHEHHS, HasBHICTh
JIOKYMEHTA, 110 ITOCBITYy€e 0co0y, Ta oTpeda B HOro oTpuMaHHi (Bij-
HOBJICHHI); HAsBHICTh BU3HAYECHOT'O MICISl TpallCBIAIITYBaHHS; MOT-
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peba y BramTyBaHHI (00CIyrOBYBaHHI) JI0 CIICI[ialli30BaHOI YCTAaHOBU
JUTS 3BUTBHEHUX OCIO (LIEHTP COIIaAIbHOI ajanTallii 3BUIbHEHUX 0Ci0,
crenianbHui OyAWHOK-IHTEpHAT JUIs TPOMAJISIH TIOXHIIOTO BiKY Ta 0Ci0
3 inBamignictTio [ i1 Il rpym) abo 3aknaxy ans O0e3a0MHUX 0CiO (LIEHTP
0011iKy, OyIMHOK HiYHOTO TIepeOyBaHHs, LIEHTpP peiHTerpaiii, comiab-
HUI TOTeIb); oTpeda y 3AilCHeHH] COIIAIEHOTO CYITPOBO/LY, BIAILTY-
BaHHI JI0 IIEHTPY COILIaJIbHO-TICHXOJIOTTYHOI JIOMTOMOTH, COIIiajJIbHOrO
TYPTOXHUTKY AJIsL JITEH-CUPIT Ta MiTeld, m030aBiIeHNX O0aThKiBCHKOTO
MIKJTyBaHHsI (CTOCOBHO 0Ci0 BikoM 18—23 pokw), COLIaIBHOTO HIEHTPY
MaTepi Ta IMTHHU (CTOCOBHO JKIHOK Ha 7—9 MicCsIli BariTHOCTI, )KIHOK 3
JITbMH BIKOM BiJ HApO/LKEeHHS 110 18 MicAlliB), IEeHTpy pecoliamizalii
HapKO3aJIeXHOI MOJI0/Ii (CTOCOBHO OCi0, SIKi MPONIILIN Kypc JTIKYBaHHS
BiJl HAPKOTHYHOI 3aJIEKHOCTI); HEOOXIIHICTh TOCIIiTaNi3alil A0 3aKia-
JIiB OXOPOHH 30pOB’sT; 1HII TPOOIIEMHI TUTaHHSL.

3a pe3ynpTaTaMd MOHITOPHHTY BiJl 3aCY/PKEHOTO MPHUHAMAETHCS
3asBa MOA0 0OPaHOTO HUM MICIISI TIPO’KUBAHHS TICHsl 3BUIBHEHHS Ta
HAasIBHOCTI BU3HAYCHOT'O MICIIsSI TIPAIICBIIAIITYBaHHS, KA MICIIS 3BiIb-
HEHHS 3aCy/DKEHOTr0 JIOJy4a€eThCs J0 HWOro OCOOOBOI CIIpaBH, Ta
B)KMBAIOTHCS 3aXOJH 3 OpraHizallil HagaHHS JIOTOMOTH Y BHpIIIEHH1
THIIUX TPOOJIEMHHX MMHUTAHb.

[lig yac miaroTOBKM 10 3BUIBHEHHS Ta BUPIIICHHS MPOOJIEMHHUX
MUTaHb 3aCYIKEHUX, SIKi TOTYIOThCS 10 3BinbHEHHs, Y BII: a) ciiBmpa-
IIOE 13 YIIOBHOBAYKCHNM OPraHOM 3 IIMTaHb Mpodallii 3a Tepuropiaib-
HUM MiCIIEM PO3TallyBaHHs 00paHOTrO 3aCyKEHUM MICIIsl IPOKUBAH-
Hs; 0)3a0e3rieuye BUIBHMH JIOCTYI TMEPCOHANY YIHOBHOBRXKEHOTO
OpraHy 3 MUTaHb NPOOAIIil 10 3aCyIKCHUX, SAKI TOTYIOTHCS JI0 3BiIb-
HEHHsI, a TAKOX JIO MaTepiajiB iX 0COOOBUX CIIPaB; B) 3BEPTAETHCS JIO
YIIOBHOBaYKEHOT'O OpraHy 3 MUTaHb Mpo0allii moAo 3aydeHHs CIoc-
TEpEKHOI KOMicii Ta cyO’€KTIB COLIaJIbHOTO MATPOHAXY 3 MUTaHb
npoBeAeHHs 1H(OpPMAIiiHO-PO3 ICHIOBAILHOT pOOOTH; T) MPOBOAUTH
13 3aCy/IDKEHUMH, SIKi TOTYIOTHCS JI0 3BUIBHEHHS, PO3’SICHIOBAIIbHY PO-
00Ty 100 TOPAAKY OTPUMAHHS JAOTIOMOTH B TPYAOBOMY 1 TOOYTOBO-
MYy BIAIITYBaHHI, MOPSIKY peecTpalii 3a 00paHiuM HUM MiclieM Tpo-
KHBaHHS.

He mi3Hime HiXk 3a TpH MICSIIi 10 3aKiHUEHHSI CTPOKY TIOKapaHHs
3aCy/IKEHOr0 /10 OOMEXEHHs BOJIi a00 1m030aBJICHHS BOJII HAa TICBHUIA
cTpok aaminicrpartiiss YBII Hajcuiiae moBigoMIICHHS-3aIUT JIO0 YIIOB-
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HOBa)KEHOT'O OpraHy 3 MUTaHb MpoOdaii s 3’sICyBaHHS MOKJIMBOCTI
MPOXKUBAHHS 3aCy/KEHOTo Micisl 3BUIBHEHHS 32 OOpaHMM MicIeM
MPOXKWBaHHS Ta MpaneBiamTyBaHHs. CTOCOBHO 3acyKeHHUX ociO
BiKOM 110 35 POKiB BKJIIOYHO YCTAaHOBa BUKOHAHHS MOKapaHb (CIif-
YHi 130JTOP) HAACWIIAE TIOBIIOMIICHHSA-3aITUT JI0 YIIOBHOBaXXEHOT'O
opraHy 3 mHUTaHb Mpodarii A opraHizamii 3aXo/liB cOialbHOTO a-
TPOHAXY, Y TOMY YHCI 3/IIHCHEHHSI COL[iaIbHOTO CYMPOBOJY, BIlalll-
TyBaHHS JIO 3aKJIaJ(iB COI[IaIbBHOTO 00CIyrOBYBaHHS.

CTOCOBHO 3acyIDKEHUX cTapiue 35 poKiB, sIKi BTPATUIIN 3B SI30K
i3 CiM’€10, HE MArOTh MOCTIHOrO MICIS MPOXKUBaHHS ab0 mepedy-
BaHHS, 3aCy/DKCHUX OCI0O MoXmjioro Biky, oci0 3 inBamignictio I 1 11
TpyI, [Ki 32 CTAaHOM 3J0pPOB’sl TOTPEOYIOTh CTOPOHHBOTO AOTJIISILY,
MoOYTOBOTO 1 MEINYHOTO OOCITYTrOBYBaHHS Ta HE MAalOTh Npale3aaT-
HUX JiTel a00 HIIUX POINYIB, AKi 3TiHO 13 3aKOHOM 3000B’s13aHi 1X
yTpUMYBaTH, ab0 BTpPATWIIM 3B 530K 13 ciM’€ro, aaminicTparis Y BII
HAJICWJIA€ TIOBIIOMJICHHS-3aIUT /10 YIOBHOBa)XCHOTO OpraHy 3 IH-
TaHb Mpodalii JjIsi opraHizamii 3aXo/iB COLIaJIbHOTO MATPOHAXKY,
30KpeMa BJIAITYBAHHS JIO CIICI[iali30BaHUX YCTAHOB JUIS 3BUIBHEHUX
0Ci0, ITHIIMX 3aKIaJiB COI[IBHOI MIATPUMKH (IOIJIATY), 3aKJIaJiB
a7t 6e3J0MHHUX 0CiO.

VY pa3i 3a3HaueHHs B 3asBi 3aCyDKEHUM MicLsl MpaleBIaIlTy-
BaHHS Ta HAJaHHS JOKYMEHTAJbHOTO MiATBEPIKEHHS 3 MiIPHUEMCT-
Ba, YCTAaHOBM, OpraHizamii (1aji — miAIpUEMCTBO) PO MOXKIUBICTH
MpaleBIalITyBaHHs TICIs 3BUIBHEHHS 332 TPH MICSII 0 PO3TIALY
MUTaHHS PO TIOAAHHS JI0 Cyy MaTepiajiiB Ui 3aCTOCYBaHHS CTaTeH
81, 82 KpuminaneHoro xofekcy Ykpainu agminictpanis YBII naza-
CHJIa€ 3aIUT JI0 YITIOBHOBAXKEHOI'O OpraHy 3 MUTaHb Mpodarii 3a Mic-
[eM pO3TallyBaHHs agMiHICTpalii Ta Oyxranrepii MiAMPHUEMCTBA IS
YTOUHEHHsI iH(pOpMALlil 11010 MOMKJIMBOCTI IpaleBlAlITyBaHHS 3a-
CyZKeHOro. Pa3oM i3 3amnToM HaJCHIIAEThCS KOITis 3a3HAYEHOTO J10-
KyMEHTAJILHOTO MiTBEPIKEHHS.

[Ipo 3acymkeHnx, siKi 3BEpHYIUCH 32 AOMOMOTOI0 y IMpaleBaml-
TyBaHHI TICJs 3BUIbHEHHs, anMinicTpartisi Y BII Hajxcuiae mosigom-
JICHHS JI0 YIIOBHOB2)KEHOT'O OpraHy 3 MUTaHb MPO0AIIii Jj1s OpraHizaitii
TPYZOBOTO 1 TOOYTOBOI'O BIIAIITYBAHHS 3aCy/PKEHOTO 32 O0paHUM HUM
MICIIEM MPOXHMBaHHS. 3a3HAuCHI MOBIIOMIICHHS HAJICUJIAFOTHCS TAKOMXK
CTOCOBHO 3aCy/DKEHHX, SKUM JI0 HACTaHHS IependadeHoro 3aKoHO-
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JIABCTBOM TEPMiHY MOXJIMBOTO 3aCTOCYBaHHS YMOBHO-IOCTPOKOBOTO
3BUTbHEHHSI 3AITUILIIIOCS He OUTbIIe TPhOX MICHIIB Ta sSIKi XapaKTepu-
3yr0Thes anminicTpaiiero Y BIT sik Taki, 0 T0BEM CBOE BUTIPABJICHHSI.

V pas3i HampaBIeHHS CIIBHO 31 CIOCTEPEKHOIO0 KOMICIEIO 10 CYay
MOJAaHHS MO 3aCTOCYBaHHS /0 3acymkeHoro crtarti 82 Kpuminaib-
HOT'0 KOJICKCY YKpaiHu 000B’S3KOBO JIOAAIOTHCS BUIUCKA i3 MEIUYHOL
KapTH aMOYJIaTOpHOro (CTalliOHApHOro) XBOporo Qopma mepBUHHOI
00J1iKoBOT AOKYMEHTalii Ta JOBiIKa MPO Pe3yNbTaTH MONEPETHBOTO
BUPIIICHHS TUTaHHS MO0 MICIIs IPOXUBAHHS Ta POOOTH TICIIS 3BiJIb-
HEHHSI 3aCy/PKEHOTO.

VY pasi oTpuMaHHs BIAMOBINI HAa MOBIIOMJICHHS-3AIUT TIPO Bij-
CYTHICTh MOKJIMBOCTI MPOXKMUBAHHS 3aCyKEHOTo 3a OOpaHHM HHUM
MICIIEM TIPOXKMBAaHHS 3aCy/DKEHOr0 TOBIOMIISIOTH MPO II€ Ta TPO
3aXO0JIU COILIIAJILHOTO TIATPOHAXKY, SKI MOXKYTh OYTH BXKHTI BIJIIIOBI-
HUMHU CY0 €KTaMH COIIaJIbHOTO TMAaTPOHAXKY CTOCOBHO HBOTO IICIIs
3BUILHEHHS.

3a ABajUATH JHIB JI0 3BUIBHEHHS 3aCY/DKCHOrO aJIMiHICTpaIlis
VBII Hancunae mMoBigOMIIGHHS PO 3BUIBHEHHS: a) IO BiATOBIITHOTO
oprany (miIpo3uTy) oMl Ta TPOTArOM TPHOX JIi0 3 MOMEHTY 3BiJib-
HEHHS — CIOBIILEHHS JI0 MiApo3ainy iHQopMaliiftHO-aHANITHYHOT M-
TPUMKH TepHuTOpianbHoro oprany HamionamsHoi mominii Ykpainy,
0) 10 cHoCTepeKHOI KOMICIT IS HaJaHHs JIOIIOMOTH Y COLIaJIbHIM
ajanTailii micyis 3BUIBHEHHS; B) JI0 BIANOBIJIHOIO YIOBHOBaXXEHOT'O
OpraHy 3 MUTaHb NPOOAIlil CTOCOBHO OCI0, SKi 3BUIBHSIIOTBCS Bij I10-
KapaHHs y BHJI OOMEXEHHS BOJIi a00 1M030aBJIeHHs BOIi Y 3B SI3KY i3
3aMiHOIO HEBiIOYTOI YaCTHHH MOKapaHHs OUTBII M’SKUM; T) 10 TepH-
TOpIAJILHOrO OpraHy MiHICTEpCTBa COIIAJILHOI MONITHKU 32 00paHUM
3aCy/DKEHUM MICIleM TPOXKHBAaHHA — Pa3oM 3 iH(GOpMAIHOI Kap-
TOIO, sSIKa CKJIaJaeThes rnepconaiom Y BII; ) 1o Mickkoro, paiiOHHOIO,
MIiCBKpaifOHHOTO LEHTPIB 3alHATOCTI, (il perioHaIbHOrO LEHTPY
3alHATOCTI JepkaBHOI CITy:KOM 3aifHATOCTI 32 0OpaHUM MicIeM Tpo-
KMBaHHS CTOCOBHO Tpale3faTHUX 3aCyIDKEHHX Mpale3JaTHOro BiKy
JUTSl HAIAHHS IOMTOMOTH B X IIpaleBIaIITyBaHHI.

V pa3i 3BiNbHEHHS TaKUX 0Ci0 JOCTPOKOBO abo Ha MiACcTaBi akTa
PO MOMUITYBaHHS TOBIAIOMIICHHS PO 3BUIBHEHHS HAJCHUIIAEThCA HE
Mi3HIIIe HIXK MPOTATOM TPHOX THIB MiCHs 3BUILHEHHSI.
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CTOCOBHO 3aCy/PKEHUX, SIKI Ha JICHb 3BUIbHCHHS HE JIOCSATIIU Bi-
CIMHAIIIATUPIYHOIO BiKY, 3a JBAJIATH JHIB JIO 3BUIbHEHHS yYCTaHOBA
BUKOHAHHS MOKapaHb (CIIAYMH 130J1ITOp) JAONATKOBO HAJCHIAE TIO-
BiZJOMJIEHHSI TIPO 3BUTBHEHHS JI0 MiAPO3ILTY MPEBEHTUBHOI AisIIBLHOC-
Ti TepuTOpiasibHOTO Oprany HanioHaneHoi ominii YkpaiHu.

V pasi 3BUIbHEHHS 3aCy/PKEHHX BiJl TIOKapaHHS TIOCTPOKOBO MO-
BiJIOMJICHHS IPO 3BUIHEHHS HAJICUIAIOTHCS JI0 BIIMOBIIHUX OPraHiB
He Mi3HIlIe TPHOX JTHIB Micisl 3BUTbHEHHSI.

[potsarom nobu micis 3BiUTbHEHHS 3acykeHoro 3 YBII crocos-
HO OCi0, SIKMM TIOKapaHHS 3aMiHEHO Ha TPOMaJIChKi poOOTH, aIMiHic-
tpaiis YBII Haacunae BianoBinHi MOBIJOMIICHHS J0 YIOBHOBaXKe-
HOT0 OpraHy 3 IMHUTaHb MPoOaIlii 32 00paHUM MICIIEM MPOXKUBAHHSI.
CTOCOBHO 3aCy/PKEHHX, KM MOKapaHHs 3aMiHEHO Ha BUIIPABHI po-
00TH, TIOBIIOMJICHHS HAJICHJIAIOTHCS JIO YIIOBHOBa)KEHOTO OpraHy 3
NUTaHb Mpo0alii 32 akTHYHUM MiclileM POoOOTH, siKe 3a3HAaueHEe Y
BIJINIOB1JIi YIIOBHOBA)XEHOTO OpraHy 3 MHUTaHb MPOOAIlii PO Pe3yiib-
TaTH MEPEBiPKH.

VY pasi HaAXOMmKEHHS BiJ opraHy (IMiApO3AiLTy) MOMiMii MOBigOM-
JICHHS TIPO HEMPUOYTTS 3BUTLHEHOTO JI0 OOPAaHOr0 HUM MICIIs TPOXKH-
BaHHS, 3a3HAYCHOrO B TIOBIJJOMJICHHI ITPO 3BUIbHEHHS, aIMIHICTPAIlIEI0
VYBII nopatkoBo HajcHiaeThes iH(OpMaIliliHe MOBIIOMIICHHS JI0 Op-
rany (Iipo3Aity) moimnii, Ha TepUTopii 00CTYrOBYBaHHS SIKOTO HMO-
BipHa HOro MosiBa, BPaxoBYIOUH OCOOMCTI JaHi 3acymkeHoro. Ha 3a-
CYMIXKEHOTO, SIKUI 3BINBHAETBCA 3a PIIEHHAM Cyoy, iHpopMaris
MOJAETHCSl MPOTIATOM TPHOX POOOYMX JTHIB 3 MOMEHTY OTOJIOIICHHS
CyZIOM pillIeHHS PO 3BUIbHEHHS. Ha B3sATHX Tin BapTy 0ci0, sIKi 3BiTb-
HSIIOTBCS 31 CHITUMX 130JSTOpIB, iH(pOpMAIis MOJAETHCS MPOTATOM
TPHOX POOOUMX JHIB MICIS 3BITbHEHHSI.

Komii ycix 3anuTiB Ta BiIOBiJei Ha HUX, a TAKOX IHIII MaTepi-
aJy, MO0 CTOCYIOTHCS MiATOTOBKH 3aCyAXKEHOTO /0 3BUIBHEHHS, JI0-
JIy4aroThCs JI0 HOTro 0COOOBOI CIIPaBH.

BucnoBkn. TakyM 4HMHOM, MOXJIUBO JIIMTH BUCHOBKY, IO HA HOP-
MAaTHBHOMY DiBHi B YKpaiHi IOCTaTHRO YiTKO MPOMHCAaHi 3arajibHi Ipa-
BOBi HOPMU LIOJI0 B3a€EMO/Iii YCTAHOB BUKOHAHHS TIOKapaHb, YIIOBHOBA-
YKEHHX OpraHiB 3 MUTaHb MpoOAallii Ta Cy0’ €KTIB COLIAIBHOIO NaTPOHAKY
Ta BU3HAYEHI X 00OB’SI3KM Ha YacC IIATOTOBKH 0 3BUILHEHHS OCiO, SIKi
BiZIOYBaIOTh MOKapaHHs y BHII OOMEXKEHHs BoIi a00 1mo30aBiIeHHS BOJI
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Ha TICBHMH CTpPOK. Ha Ham momisi, HeoOXiqHO BKIIFOYEHHS LUX TOJIO-
*eHb 710 miapu 24 KpuminaneHo-BukoHaB4Yoro Kojekcy Ykpainu 3 me-
TOIO JICTAILHOI peryIaMeHTAIli] TIPOIIECY ITiITOTOBKY 3aCy/PKEHHX JI0 3BLTb-
HEHHS Ha 3aKOHO/IABUOMY piBHi. BBakaemo 3a NIONUIbHE POLIMPUTH
¢yHKUil mpoOarlii, BKIIFOYMBIIM B HUX Ti, 5IKi epe0adeHi B €BpOIeHch-
KX PEKOMEHAIlSX M0N0 MpoOdallii Ta MOCTIEHITEHIIAPHOrO KOHTPO-
JIHO: 3IMCHEHHS HAMJISTy Ta KOHTPOJTIO 32 BCIMa 3aCy/PKCHUMU, 3BLIbHE-
Humu 3 YBII, Ha wac ajanraniiiHOro mepionay; HajaaHHsS JIOMOMOTH
3aCy/DKCHUM TIiC/Is 3BUILHEHHS;, Po0OTa i3 CIM’SIMH 3aCyDKEHHUX; TIOCT-
MeHITeHIIapHIi KOHTPOJIb Ta BUKOHAHHS aJIbTEPHATUBHUX MOKApaHb i
3aXO0fliB KPUMIiHAJIBHO-IIPABOBOTO XapaKTepy; OpraHi3allis B3aeMomil 3
X [MUTaHb 3 CYJUIIBCBKMM KOPITyCOM, COLlialIbHUMH CITY>)KOaMH, OpraHi-
3alliIMH TIATPUMKH JKEPTB 3JI0YMHIB, TOMIIIEI0, OpraHaMH OXOPOHH
3JI0pOB’sl, TICHITEHIIIAPHUMHU YCTAaHOBaMHU, TPOMAJICHKICTIO, i3 3ac00aMu
MacoBoi iH(opMaIlii, IMPOKMMH BEPCTBAMH CYCITUTLCTBA TOILIO.
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PECULIARITIES OF INTERACTION AMONG PENAL
INSTITUTIONS, AUTHORIZED PROBATION BODIES AND
SUBJECTS OF SOCIAL PATRONAGE WHILE PREPARING

PERSONS SERVING A SENTENCE OF RESTRAINT OF
LIBERTY OR IMPRISONMENT FOR A CERTAIN PERIOD
FOR RELEASE

This article is devoted to the peculiarities of interaction among penal institutions,
authorized probation bodies and subjects of social patronage while preparing persons
serving a sentence of restraint of liberty or imprisonment for a certain period for
release. Penitentiary institutions are not institutions intended for recreation. Convicts
in places of deprivation of liberty pass and must pass certain difficulties. That is why
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these institutions are points of increased social and psychological tension, which in
one way or another determine the whole meaning of convict’s life. But all these
difficulties and legal restrictions should be, firstly, based on the law, and secondly,
optimal, that is, conditioned only by considerations of achieving the goal of correcting
a convicted person and preventing the commission of new crimes. A state that claims
the high rank of law has no right to revenge. Revenge and unjustified cruelty are not
only immoral, but also ineffective in criminological terms, because evil breeds evil,
violence breeds violence. Thus, the process of release from penitentiary institutions
should maximize a released person’s socialization in the shortest possible time, taking
into account the pooling of efforts of all interested structures: penitentiary institutions,
authorized probation bodies and subjects of social patronage. This will allow a
released person to integrate into society quickly, restore the lost social ties, which will
subsequently ensure the safety of the society itself and make it impossible for a
released to commit new crimes. In this regard, the Standard Minimum Rules for the
Treatment of Prisoners states that it is worth thinking about prisoner’s future after
release from the very beginning of their sentence. Until then, they should be
encouraged and helped to maintain and strengthen ties with individuals or institutions
outside the prison who can promote inclusion in society and protect the best interests
of their family.

Key words: interaction, penitentiary institutions, probation period, social
patronage, release, restriction on freedom, imprisonment.
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MNPOBJIEMHI ACITEKTU BUKOHAHHS ITIOKAPAHHSA
Y BUJAI APELHITY CTOCOBHO 3ACYKEHUX
BINCbKOBOCJIYKBOBIIIB

Y ecmammi 30iticneno ananiz nonosicenv KpUMIiHATLHO20 MA MIHCHAPOOHO20 3a-
KOHOOA8CMea, wjo pe2iamMeHmyons NopsaooK 3acmocy8antsi 00 GICbKOBOCTYHO0G-
yie nokapaunmus y euodi apewimy. JJo8e0eH0, W0 OCHOBHOW MEMOK ICHYBAHHS YbO2O
IHCIMUMymy € OXOPOHA CYCRITbHUX GIOHOCUH, WO UHUKAIOMY U ICHYIOMb MIdC 0ep-
2HCABOK MA BIUCHKOBOCYIHCO08YEM (B8IilICbKOB030008 SI3aHUM abO pezepgicmom) y
npoyeci HeceHHsi HUM 8i0N0BIOH020 Uy BIUCHKOB0I CLyoicOU. Buokpemneno Huzky
NPOONEMHUX NUMAHb, NOG SI3AHUX 3 HEBIONOBIOHICIIIO YUHHO2O GIMYUZHAHO2O 3AKO-
HOO0AagCcmea nonodicerHAM €8ponelicoKux neHimeHyiapHux npasu.

Knrouosi cnosa: apewm, 8iticbkosi KPUMIHATbHI PABONOPYUIEHHS, BIlICLKOBO-
cyocboseyb, caynmeaxma.

IMocTanoBka npodyemn. AHanizyoun noiaoxeHHss KoHctuTymii
VYkpainu, MoXXHa BUOKPEMHUTH OJMH i3 000B’SI3KiB TpOMaasH YKpai-
HU — IIe 3aXUCT Bitun3nu Ta BigOyTTs BiliCBKOBOI CITy>KOM BiIIOBiA-
HO 10 3aKoHy. OXOpOHa OCHOB HaI[iOHAJLHOI O€3IMeKH, 3aXUCT Aep-
JKaBHUX KOPJIOHIB TIOKJIAJAa0ThCs Ha BIHCHKOBI (hOpMyBaHHS Ta
MPaBOOXOPOHHI OpraHu JiepxaBu. KOHCTUTYIIIMHI MONOXKECHHS, Biii-
CbKOBi CTAaTyTH, iHII HOPMAaTHBHO-TIPABOBI aKTH PETIAMEHTYIOTh
MOPSIIOK POXO/PKEHHSI CIYKOH SIK BiiCHKOBOCITYKOOBISIMH CTPOKO-
BOI CITy>kOM, BIHCHBKOBO3000B’SI3aHUMH Ta pe3epBicTaMu. Kpuminanb-
Huii kogekc Ykpainu (mani — KK Ykpainn) MiCTUTB YiTKHI niepenik
BUJIB KpUMIHAIBHUX TMOKapaHb, SIKi MOXYTh OyTH 3acCTOCOBaHi [0
0ci0, sIKi BUNHIIIN BifiCBKOBI KpUMiHAJIbHI TPABOMOPYLIEHHS i Yac
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MPOXOPKEHHS CITY>KOM Ta HaBYalIbHHUX 300piB. He MoxkeMo He moro-
qutucs 3 nrymkoro Xaputonosa C. O., skuii 3a3Havae, 1Mo MoO4YnHAIO-
g 3 2014 poky crocrepira€TbCcsi TEHACHIlIS 3POCTAHHS KUIbKOCTI
3JI0YHMHIB MPOTH BCTAHOBJICHOTO MOPSAAKY HECEHHS BIHCHKOBOI CITy-
XOU (BIHCHKOBUX 3JI0YMHIB), 110, Oe3repevyHo, HEraTUBHO BIUIMBAE
Ha 3a0e3MeueHHsT 00OPOHO3aTHOCTI Ta HAI[lOHAJIBHOI Oe3nekn YK-
paiHu, 3AaTHOCTI BOEHHOI opraHi3anii YKpaiHu aleKBaTHO pearyBaTH
Ha Oyab-sKi aKTH BOPOXKHUX Jii 3 OoKy iHmmX nepxas [1, c. 3—4].
ToMy HOCIIPKEHHST OCOOJIMBOCTEN 3aCTOCYBaHHS JI0 BIHCHKOBOCITY-
KOOBIIIB TIOKApaHHS Y BHUJI apeliTy 3a BUMHEHI HUMHU TNPaBOMOpY-
HIeHHS! 00yMOBJIEHO HasIBHUMH MPOOJIEMaMH CbOTOJICHHS.

AHaTi3 0CTaHHIX A0CTiTKeHb 1 My0JTikamiii cBiTuMTh PO TE, 110
rpo0JieMaThKa KPUMIHAIBHOI BiIMOBIAATBHOCTI 32 BIMICHKOBI 3JI0UMHH
B YCi 4acH IprBepTajia yBary npaBHUKIB. Baromuii BHeCOK y ii po3po0-
Ky 3HiiicHIIM BigoMi BueHi HampukiHmi XIX — moyatky XX cT.
(1. . Becconos, A. K. Bynedepr, A. M. Jlooposonbckkuii, C. A. Jlpy-
upkuii, B. JI. Ky3emin-KapaBaes, A. A. Mymmnikos, S. A. Heenos,
B. JI. CnacoBuu, A. I1. Ueoumes-/Imutpies, H. . ®anees, 1. A. lllen-
J3IKOBCHKUI Ta iH.). Y palsHCBKI Yacu MPOOJIEMAaTUKOI BIMCHKOBHUX
3nounHiB 3aimamucs X. M. AxmerumH, 3. O. AumtoB, ©. C. bpax-
Huk, H. B. Bacunbes, A. I'. I'opuuii, B. M. Kynpssues, B. 1. Kypasua-
cekmii, B. f. Manmkuc, M. H. Hikituenko,  C. M. OpioBchKuii,
B.T. CmipuoB, I H. Conoakin, C.II. YepkacoB, A. H. YysarTin,
B. M. Uxikramze, B. I1. lllyruienkoB. Y mocTpaasHCBKUN Tepio]] mpa-
HIOBAIM HAJa MHTAHHAIMU BIMCHKOBHX 3J0YMHIB Taki BYeHI, 5K
3. M. AGnynaes, B. A. Anekcees, O. K. 3arenenin, b. A. Koxem’sikuH,
B. B. JIynees, lO. 1. Miraues, B.T.Cuspanues, A. A.Tep-Akomnos,
C. B. TuxomupoB, A. A. Tonkauenko, M. A. ®@imin, C. C. Xa0ipos,
M. O. Illynenos Ta iH.

Cepen BITUM3HSHHX HAYKOBIIIB MpoOJieMaTHIli BIHCHKOBUX 3710-
YHHIB CBOTO 4acy npuaunsui yeary [. B. Aunpycis, B. M. Binoko-
HeB, B.IL bomaeBcbkuii, II II. boryuskuii, B .B. DBongapes,
B. O. Byraes, B. K. I'pumyx, C. L. Jsauyk, M. L. Kapnenko,
B. I. Kacunmwok, B. A. Knumenko, M. 1. Menshuk, A. P. Myxamemxka-
HoBa, B. O. Hasporekuii, T. b. Hikonaenko, M. 1. [Tanos, €. b. I1y-
supeBcbkuit, O. M. Capnascekuii, M. M. Censko, M. C. Typkor,
M. L. XaBponrok, ['. I. Yanryni Ta iHmi HaykoBui. [Ipore 3a3naueHi
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ABTOPH y CBOIX po0O0Tax JOCIIPKYBAJIH JIMIIE OKPEMi CKJIaIu KpUMi-
HAJIBHUX MPaBOMNOPYIIEHb MPOTH BCTAHOBJIEHOTO MOPSIKY HECEHHS
BiiCHKOBOT CITy>KOM, y CBOIO 4epry MHTaHHS BiAMOBITHOCTI IMOJO-
KEHb BITYM3HSIHOTO 3aKOHOJIABCTBA, IO PETJIAMEHTYE TOPAJOK BH-
KOHaHHSI KpUMIHAJBHOTO TIOKApPaHHS Yy BUJ1 apelTy CTOCOBHO 3acy-
JOKEHUX BIHCHKOBOCITYOOBI[IB MDKHAPOJAHUM CTaHIapTaM, 3aJIHIIH-
JICS 11032 YBaroko aBTOPIB.

Mera cratTi — J0CHTiKeHHSI TIPOOJIEMHUX TUTaHb BIMOBIIHOC-
Ti BITYM3HSHOTO 3aKOHOJABCTBA, II0 PErVIAMEHTYE IMOPSAI0K BUKO-
HAHHS KPUMIHAJIBHOTO MOKAapaHHS y BHJI apelTy CTOCOBHO 3acy-
JOKEHUX BIMCHKOBOCITY>KOOBIIIB MIDKHAPOJHHUM CTaHIaPTaM.

Bukian ocHoBHOro marepiany. [lokapanHs y BUII aperiry 3a-
KOHOJIaBeLlb BIIHOCUTD 10 MOKapaHb, HE TIOB’I3aHKX 3 M030aBICHHM
BOJII, 1110 MOJIATAE, BiAMOBIIHO /10 4. 1 ¢T. 60 KprMiHanbHOro KOAEKCy
Vxpainu (KK Ykpainu), y TpumaHHi 3acyIKeHOT0 B yMOBax i30Jmsii
Ha CTPOK BiJl OJIHOTO JI0 MIECTU MicsAIliB. JlOCHimKyBaHUIA BU KPUMi-
HAJIBHOTO MOKapaHHsI I0JI0 BiHCHKOBOCITY>KOOBIIIB Ma€ CBOIO CIICIH-
¢iKy, OCKUIbKH BiHCHKOBOCITYXOOBIII BiOyBaroTh MmokapaHHs 6e3mo-
CEepeAHbO MiJ] Yac MPOXOoKeHHs BilicbkoBOI ciy:x0u. Tomy y mporeci
BinOyBaHHS MMOKapaHHS y BUJI apeliTy 3acy/KeHi BiliCbKOBOCITYxk00-
BIli HE BTPa4yalOTh CBOTO CHELiaIbHOTO CTaTyCy.

OcCKiTBKH TEOpis KpUMIiHAJIBHOTO TpaBa YKpaiHH Ta CyJoBa Ipak-
THKa paHillle He 3HAIM TaKOro BUAY KPUMIHAIBLHOTO IOKapaHHS, SIK
apellT, MPeACTaBISIIOT, IEBHUK 1HTEpeC 1 iHIm 0cOOMMBOCTI HOro 3a-
CTOCYBaHHSI CTOCOBHO BiliCbKOBOCITYKOOBIIIB, OCOOJIMBO BiATIOBiTHICTH
HOPM BITYM3HSIHOI'O 32aKOHOJIABCTBA HOPMaM MIKHAPOIHOTO MPaBa.

Besnocepenibo cam MOpSIOK BUKOHAHHS LILOTO BUAY TOKapaHHS
CTOCOBHO BiliCHKOBOCITYXOOBIIIB periaMeHToBaHuH cT. 55 Kpuminais-
Ho-BUKOHaBUOro koaekcy (KBK Ykpainu), B sKkiii 3a3Ha4a€ThCs, IO
3acy/pKeHl BiHCHKOBOCHYXKOOBIII BiOyBarOTh TOKapaHHS y Bl
apelITy He B apelTHOMY JIOMi, @ Ha raynTBaXxTi.

SIK110 3BEpHYTHCSA 0 CIOBHHKA, TO MOXHA 3HAMTH BH3HAYCHHS
MOHATTSl «TaynTBaxTa — Micle B apMii, Ae IPUMYCOBO YTPHMYIOTh
BiliCbKOBHKIB-IIOPYIITHHUKIB BiliCHKOBOI TUCUUILTIHWY [2]. Y cBOIO uep-
ry B [HCTpyKIii Mpo MOPSAAOK 1 YMOBM TPUMaHHS 3aCY/IKECHHUX, Y3ITUX
M BapTy Ta 3aTpPUMaHHUX BiliCBKOBOCTY)KOOBIIIB, IO 3aTBep/KEHa
Haka3oM MiHictepcTBa 00oponu Ykpainu Ne 656 Bix 26.09.2013 po-
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Ky, HaBEJICHO JICIIIO 1HIIIC BU3HAYCHHS MMOHSTTS TayMTBAXTH, 10 OLIBIIT
BIIYUHIIIIE PO3KPUBAE HOr0 3MICT, a CaMe: 1€ CIeliaabHe IPUMIIIECHHS,
sike 001agHano B opranax ymapasmuas Cioy:xOu mpaBonopsaky (Imij-
posainax Ciy:xOM TpaBOMOPSAKY) 3 METOK BHUKOHAHHS IOKAPAHHS
JUISI BiiCHKOBOCITY>KOOBIIIB Ta BIiHCHKOBO300OB’S3aHUX, 3aCyIKEHHX
IO apelITy, BINCBKOBOCIIY>KOOBIIB 1 BIIiICBKOBO3000B’I3aHUX, 3aapelll-
TOBaHHUX B aJMIHICTPATUBHOMY ITOPSIKY, TPUMAHHS y3ATHX ITiJ] BApTy
Ta 3aTPUMAHKMX BifiCLKOBOCIYKOOBIIB 1 BiliCBKOBO3000B’13aHHX, a00
MPUMIIIEHHS (HAMET), sIKE MOKE€ TMMYAaCOBO OOJIaHYBAaTUCS HA IOJi-
roHaX, y HaBYaJIbHUX IIEHTPaX Ta pailoHaX BUKOHAHHS 30pOWHUMH
cuilamMu YKpalHM 3aBJIaHb 3a MpU3HAUYCHHSAM. [aynTBaxTa € JIOCUTh
crennpIYHAM 3aKIIaZ0M, 110 3a0e3Ieuye mepill 3a BCe BUKOHAHHS TIOKa-
paHHS UIS 3aCYDKEHMX BIMCHKOBOCIY)KOOBIIB Ta BIHACHEKOBO3000B’s-
3aHUX, 3aCY/DKCHHX JIO apeluTy. 3HaXOAUTHCS Ha TaynTBaXTi MOXKYTh
TUIBKM 3aCy[DKEHI Ta 3aTpHUMaHi BIHCHKOBOCTYXOO0BII. ITopsimok Tpu-
MaHHS Ha TaylnTBaxTi YiTKO peryiaMmeHToBaHui 3akoHoM Ykpaiau «[Ipo
CTaTyT TapHI30HHOI Ta BapToBOi ci1yx0 30poitHux Cut YKpaiHmy.

HeoOxiHO 3BepHYTH yBary Ha Te, 1110 B ocHoBY Konremiii aep-
KaBHOI NOMITUKHN y cdepi pedopmyBanHs [ep:kaBHOI KpUMIHATBHO-
BHKOHABUOI CIy:XOM YKpaiHu, 3aTBep/ykeHoi Ykazom [lpesmmeHta
VYxpainu Ne 631/2012 Big 8.11.2012 poky, nmokaaeHi BUMOTH MiXk-
HapOJHMX CTAHJAPTIB MO0 MOBOKEHHS 3 3aCy DKCHUMH, 30KpeMa
MOJIOKEHHST €BPOIENChKHUX MeHITeHiapHuX npaBui (Pekomenaaris
Ne R (2006) 2 Komitery MiHiCTpiB AepKaB-y4acHHIIb), 10 IPHHHATI
Komirerom MinictpiB 11 ciuns 2006 poky Ha 952-i 3ycTpiui 3acrty-
MHUKIB MiHIiCTpiB.

[ToMixk OCHOBHMX IPOOJIEM 3aKOHOAABCTBA YKpaiHH, IO periia-
MEHTY€E TPABOBUM TMOPAJOK BUKOHAHHS Ta BiNOYBaHHS IMOKapaHHS y
BUJI apemTy 3acyXKCHHUMHU BiiCBKOBOCITY>KOOBIISIMH, MOKHA BH3HA-
YUTH KOTO HEBIAMOBIIHICT, MIKHAPOJHUM CTaHIapTaM. TakuM Mixk-
HApOJHO-TIPAaBOBUM aKTOM, 30KpeMa, € C€BpormeichbKi MeHiTeHLiapHi
npasuia (€I1IT).

CriBCTaBlieHHS HOPM BITUM3HSHOTO 3aKOHOJABCTBa Ta [lpaBumin
PO3MOYHEMO 3 TIPUHOMY 3aCYPKEHOT'O BiliChKOBOCITYKOOBIISI Ha TayIi-
TBaxTy, IO MPOBOAMTHCS 3TigHO 3i cT. 8 Homatky 12 mo Craryry
rapHi30HHOI Ta BapToBOi cinyx0u «IIpo raynrtBaxTy». [IpuiHATTS
BiiCHKOBOCTYXOOBIIIB, 3aCy/’KEHHX [0 apelTy, Ha TaylnTBaxTy

56



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 2 (8), 2020

Cayx0n TpaBOMOPSAAKY 3MiHCHIOE HAaYallbHUK OPraHy YIpaBIiHHS
Crnyx0u MpaBoIOPsAKY B FapHi30HI a00 HOro 3acTYIHUK CHUIBHO 3
HavaJIbHUKOM TraynTBaxTu CiyOu NpaBOMOpSAKY Ha TaynTBaxTi y
creniaabHo o0naaHaHid KiMHATI. Yci BiICBKOBOCTYKOOBIII, 3acy-
JDKEH1 710 apeluTy, siki npuOyiu Ha raynTBaxTy, MiJIsAraloTh 000B’ 13-
KOBOMY MeIuYHOMY oriisiay. Oprasizalliss MEIMYHOTO OTJISAY Ta Ha-
JaHHS MEAWYHOI JOMOMOTH TOKIAJaeThCsl Ha HaYalbHUKA METUIHOL
ciyx0u rapHizoHy. BimnoBigaa Hopma Mictuthest y [IpaBmmi Ne 15
CIIII. IIpo 3axBopinnX BiHCHKOBOCTYXOOBIIIB HaYaIbHUK raynTBax-
TH TIOBIIOMJISIE HAayaJbHUKY MEAMYHOI CIYXOM TapHI30HY, SIKHi
MPOBOANTH 3aXO/W MION0 HAJaHHS MEJUYHOI JOMOMOTH TaKOMYy 3a-
cyokeHomy. [Ipo ckapru BiliCHKOBOCITYXOOBIIIB, sKi TepeOyBarOTh
Ha TaynTBaxTi, PO CTaH iXHBOIO 37I0POB’S HAYaJbHUK BapTH IPH
raynTBaxti 3000B’s3aHWH TOBIIOMHTH HAa4yaJlbHUKY TaylTBaxTH.
[ToHsTTS JNiKAPCHKOI TAEMHMIN y ILOMY BHIAJKY BincyTHe. [locaau
MITATHUX JIIKapiB MPW raynTBaxTi BiICYTHI, Mo € nopymeHHsM [Ipa-
Bwia Ne 41 EINIL. Tlopsimok rocmitaiizaiiii 3aCy/DKEHUX BIiCHKOBOC-
Tyk00BIIiB, SIKi BiAOyBarOTh MOKapaHHS y BUIl apelTy, HE Bpery-
JIbOBAaHMN 3aKOHONaBIEM, 10 cynepednTs [IpaBumy Ne 46 €IIII. Y
pas3i 3BUIbHEHHs 3aCyKEHOTo Micis BiAOyTTS MOKapaHHS y BU
apelTy MeIMYHUN OrJIsiA He MPOBOIUTHCA, IO He Biamoimae [Ipa-
Buity Ne 33.6 EINII.

Takox 3rigHo 3 [IpaBunom Ne 18.8 1. a €I1I1 nepenbayeHo pos-
JIbHE TPUMAaHHS MIJICTITHUX Bl 3aCY/PKEHUX, YOJIOBIKIB OKPEMO
BiJI )KIHOK; Ta MOJIOJIMX YB’SI3HEHHX OKPEMO BiJl yB S3HEHUX CTapIIIO-
ro Biky. A u. 2 crarti 55 KBK VYkpainu nepenbavae aeuio iHmmin
PO3MOIT 3aCy/DKEHUX JI0 apelliTy BiCHKOBOCITY:KOOBIIIB, 30KpeMa:
3aCy/KeH1 BiliChKOBOCITYKOOBIII 3 uncia oillepchKoro ckiaay pos-
MIIIYIOTBCSL OKPEMO BiJ iHIIMX KaTeropiii BiliCbKOBOCTY)KOOBIIIB;
3acy/KeHl1 BiMChKOBOCITY>KOOBIII, SIKi MAIOTh 3BaHHS MPAaNOPIIHKIB,
MiUMaHiB, CEp)KaHTIB 1 CTapIIMH, OKPEMO Bill BiliCbKOBOCITYXOOBIIiB
PSIOBOTO CKJIay; 3acy/DKEH1 BiMCBKOBOCITY)KOOBII, SIKi MPOXOASATH
CIIy’)k0y 3a MPU30BOM, OKPEMO BiJl 3aCY/PKEHUX BiliCHKOBOCITYKOOB-
iB, SIKi IPOXOAATH CIYKOY 3a KOHTpakToM. [Ipo okpeme yrpuMaHHs
YOJIOBIKIB BiJl KIHOK MOBa B3aralli He aeTbcs, xoua y 30poWHUX
ciuiax YKpalHH MpOXOIATh CIyKOy BiCBKOBOCTYXOOBII-KIHKH.
[Ipo 3any4eHHs 1O HECEHHs BapTOBOI CIy»Ou 0cCi0 »KiHOYOI CTaTi B
3aKOHO/IABCTBI HE 3a3HAYAETHCS, TOMY 1 BHUKOHAHHS MOKapaHHS Y
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BHJII apemTy MO0 3aCyKEHHX KiHOK-BIICHBKOBOCTYXOOBIIIB €
npobieMaTHYHUM (TPOBEAECHHS OCOOMCTOr0 OTIIsAY), Oe33amepeyHo
usg HopMa cynepeunts [IpaBuimy Ne 54.5 €111, B sskomy 3a3HadeHo,
10 OCOOMCTHIA OTJISA]] 3aCY/PKEHUX TIOBUHEH MPOBOJUTH TIIIBKU IEp-
COHAJI TayNTBaXTH Ti€l kK CTaTI.

3rimHo 3 [pasuiom Ne 24.9 €111 miz yac npuiioMy yB’I3HEHOIO J10
MEHITEHIiapHOi YCTAaHOBH, CMepTi abo TsDKKiiM XBOpoOi, Ta mif dYac
OTPHMAaHHS HUM Ba)KKOI TpaBMH a00 JOIMpPABIIEHHs! yB’I3HEHOTO JI0 Ji-
KapHi, aMIHICTpallisi MyCHTb, SIKIIO TUILKH YB SI3HEHUH He 3a0akac He
POOUTH LILOT'0, HETralHO MOIH(GOPMYBaTH JPYKHUHY (40JI0BiKa) a00 map-
THepa yB’sI3HEHOro, a0o, SIKIIO yB’S3HEHUH HEOAPY:KEHWH, HaWOIMK-
4oro poauya ado iHIry ocoOy, paHilie Bu3HaueHy yB si3HeHHM. [1in vac
BUKOHAHHS apeliTy II0A0 3aCy/HKEHOro BiiCHKOBOCTY>KOOBIS Hi KO-
MaH]IyBaHHs BIIChKOBOI YaCTHHH, Hi HAYAJIbHUK TayNTBaXTH HE TIOBH-
HEH ITOBIIOMIIATH IIPO 1€ POAUYAM 3aCYIHKEHOr0 BIHCEKOBOCIYKOOBIIA.

[Ipo 3MiHYy CBOrO MPaBOBOIrO CTAHOBHINA Ta CBOE MICI[E3HAXO-
JOKEHHS 3aCY/DKEHUH BiiCBKOBOCITYOOBEIh MOXKE IMOBIJOMUTH CBO-
iM pomuuam i 6;u3bkuM nomtoro. Po3ain 8 [HcTpykiii mpo mopsiaok
1 YMOBH TpUMaHHS 3aCy/DKCHUX, Y3THUX i BapTy Ta 3aTPUMaHHX
BiliCHKOBOCITY)KOOBIIIB, Tepeadavae, MmO 3aCY/PKCHUH BiiCHKOBOC-
JIyKO0O0Belb Mac MpaBO BECTH TeleGOHHI PO3MOBH 3 0CO0aMH, SIKI
3HAXOJATHCS 10332 MEKaMU TayNTBaXTH, KOPUCTYBATHCS IJI00AIb-
HOIO MEpeKero [HTepHeT, ajie XTo 1 IKUM YHMHOM OyJIe OpraHi3oByBa-
TH TaKi pO3MOBHU 3aKOHOJABIIEM HE BHU3HAuUeHO. Takum unHOM, [Ipa-
Bwio 24.9 EIIIl mix yac BUKOHAHHS apeliTy MIOJ0 3aCyIKEHOro
BiiCBKOBOCITYXOOBIISI HUHI HE BUKOHYETHCS.

IIpaswio 31.5 €I1I1 nependauae, 1mo 3 ypaxyBaHHIM BHUMOT Tiri-
€HU, MIOPSAJAKY Ta Oe3meku, KynyBaTh ado B IHIIHI crocid mpuadaBsa-
TH JJIs OCOOMCTOr0 KOPUCTYBAHHS TOBApH, 30KpeMa Xapui Ta Harioi,
3a IiHAMH, SKi HE IEPEeBHINYIOTh HAIMIPHO LIHM HAa aHAJIOII4HI TO-
Bapu Ha Boii. Yactuna 7 cr. 55 KBK Ykpaiuu Bu3Hauae, 110 3acy-
JOKEHUM BIHCBKOBOCITYXOOBIISIM ITiJ] Yac BiOyBaHHS IOKAapaHHS Y
BUJI apelTy BUIUIAYYEThCS OKJIaJ 3a BIMICHKOBE 3BaHHSI, aje Mops-
JOK MpHUI0aHHS HUMH TOBapiB A OCOOMCTOrO0 KOPHCTYBaHHS He
nependauennii KBK Ykpainu.

VY [paewm Ne 71 €I1I1 3a3Ha4eHO, 110 3a NIEHITEHIIAPHI YCTaHO-
BH TTOBMHHI BIINIOBIJaTH OPTaHM JEP>KaBHOI BJIAJIU, HE ITiIIOPSIKO-
BaHI BIiCbKOBOMY BiJJOMCTBY, IOJIiIlii 200 KapHOTo PO3IIYyKY, HATO-
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MICTh TayNTBaXTH, Ji¢ BiOyBalOTh MOKAPaHHS y BHUJI apeliTy 3acy-
JUKEHI BIHICHKOBOCITYXOOBIi, BXOJATh 110 CKiIaay 30poiHux cui Mi-
HicrepctBa OOopoHU YKpaiHu.

IIpaBumo Ne 76 €IIIl mepembauae, 10 MEPCOHAN IMOBUHEH pe-
TEILHO MiZOUpaTHCs, MATH HAJEKHY IiArOTOBKY, SKa MOBUHHA HaJa-
BaTHCA SIK Ha [TOYATKY, TaK 1 HaJajIi, OIIauyBaTHCS Ha PiBHI (haxiBIliB 1
MaTH CTaTyC, SKHI MTOBAXAI0Th Y TPOMAJIIHCHKOMY CYCIIUILCTBI. 3rif-
Ho 3 IIpaBumom Ne 81 €TIIT nepen TiM, K TepcoHAN MPUCTYNHTH J0
CBOIX 000B’sI3KiB, BiH Ma€ IMPONTH KypC MiATOTOBKK 3 BUKOHAHHS CBO-
1X 3arajJbHUX 1 KOHKPETHUX 000B’SI3KIB, TA MYCHThL CKJIACTH TEOPETHY-
HUH 1 IPaKTUYHHMH ICITUTH, a KypcC MIArOTOBKH BCIX MpaI[iBHUKIB Mae
MICTUTH BUBYEHHS MDKHAPOIHMX 1 PErlOHAIBHUX JTOKYMEHTIB 1 HOPM
y cepl mpaB HTIOIUHH, 0COONMMBO €BpONEHCHLKOI KOHBEHIlT 3 ITpaB
MOIUHKM Ta €BponeiichKol KOHBEHIIIT 13 3amo0iranHs KaTyBaHb Ta He-
JIFOACHKOro a00 TAaKoro, IO MPHUHMXKYE TIAHICTh, IMOBOKEHHS a00
MOKapaHHs, a TaAKOXK BHUBYCHHS 3aCTOCYBaHHsS BUMOT €BPOINEHCHKHX
MeHiTeHiapaux npaBui. [lopiBHIOIOYM BITUM3HSHE Ta MiKHApOAHE
3aKOHOJIABCTBO, MOXKHA 13 BIIEBHEHICTIO CKa3aTH, IO ISl HOpMa HE
npartoe. [Tix0ip Ta MiAroToBKa MEPCOHATY TayNTBAXTH HAa ChOTOJHI
BinOyBaeThcs 3rigHo 31 CTaTyTOM TapHI3OHHOI Ta BapTOBOI CIYXO
30poiiHux cun Ykpainu. HadyanbHUKY TapHI30HHHUX TraynTBaXT MPHU3-
HAYalOThCS HAKa30M KOMaHJyBaua BIMChK OIEPATHBHOTO KOMaHIy-
BaHHs, KBaTiikamiiHUX €K3aMeHIB JijIS HUX He mnependadeHo. Hag-
YaHHS BapTOBUX 3MIACHIOETHCS BiMOBIAHO 10 CTaTyTy rapHi30HHOI
Ta BapTOBOI CIIy:k0 30poitHMX cuil YKpaiHu, 1o repeadadyae BUBYCH-
HSl 0COOOBUM CKJIaJIOM BapTH CBOIX 00OB’SI3KiB, MPOXO/HKEHHS Teope-
TUYHOT'O Ta MPAKTUYHOTO IHCTPYKTAKY.

Takox 3rigHo 3 [IpaBunom Ne 85 €III1 4oOBIKH 1 )KIHKU MalOTh
OyTH 30aNaHCOBaHO Npe/CTaBIIeH] y INTATHOMY PO3IKCI MEHITeHIIapHOT
YCTaHOBH, Ha jKaJlb, MOYKHA KOHCTaTyBaTH (hakT HEBiMOBIAHOCTI Mep-
COHAJTy TaylTBaXT BUMOraM CBPOIEHCHKHUX MTEHITSHI[IAPHUX ITPABUIL.

BucnoBku. TakuM YMHOM, 3aKOHOJABYE PErYIIOBAHHS 1 PaKTHY-
Ha JISUTHHICTH TayNTBAXT LIOI0 BUKOHAHHS MOKAPaHHS y BHUI apemry
CTOCOBHO 3aCy/DKEHHX BifICBKOBOCITY)KOOBIIIB 0arato B 4OMYy Cyrepe-
YaTh HOpMaM MDKHAPOJHOIO 3aKOHOJABCTBA. ToOMY IPOBEICHHS pe-
¢opM y TeHiTeHIiapHil cdepi € HeabusK TopedHrM Ha chorojHi. [lepin
3a Bce HEOOXiZHO TPUBECTH BifICBKOBI MEHITEHIIApHI YCTAHOBH Yy Bill-
MOBIIHICTh JI0O BUMOT MDKHApPOJHO-TIPABOBUX aKTIB, 110 BH3HAYAIOThH
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NpaBujia TOBODKEHHS 13 3aCYDKEHUMH Ta yB’SI3HEHUMH, ajpke Oilb-
IICTh 3 HUX HOCSATh HE PEKOMEHIAIIMHUI, a 000B’I3KOBUI XapaKTep.
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PROBLEM ASPECTS OF EXECUTION OF PUNISHMENT IN
THE FORM OF ARREST OF CONVICTED SERVICEMAN

The article analyzes the provisions of criminal law and international law
governing the punishment in the form of arrest of servicemen. It is determined that
the studied type of criminal punishment in relation to servicemen has its own
specifics since servicemen serve their sentences directly during military service.
Therefore, in the process of serving a sentence in the form of arrest, convicted
servicemen do not lose their special status, which is regulated by departmental
normative-legal acts.

The theory of criminal law of Ukraine and judicial practice are proved to not
previously know such a type of criminal punishment as arrest. It is determined that
of special interest are the issues of studying the peculiarities of the execution of
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punishment in the form of arrest of convicted servicemen, as well as the compliance
of domestic legislation with international law.

Among the main problems of the legislation of Ukraine, which regulates the
legal procedure for execution and serving a sentence in the form of arrest by
convicted servicemen, it is singled out the inconsistency of domestic legislation with
international standards.

There is the need to involve qualified personnel to work with convicted
servicemen, who must be carefully selected, properly trained, paid for at the
professional level and have a status that is respected in civil society. The European
Penitentiary Regulations stipulate that before personnel can take up their duties,
they must undergo a training course in the performance of their general and specific
tasks and pass theoretical and practical examinations, and a training course must
be completed for all personnel, including a study of international and regional
instruments and norms in the field of human rights protection, particularly the
European Convention on Human Rights and the European Convention for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment.

The analysis of domestic and international law indicates that special attention
should be paid to the rules that ensure the right of a convicted serviceman to
medical care, the convict’s right to purchase food and basic necessities, the right to
visit relatives and friends, telephone conversations, the right to convicts’ separate
detention of different sexes, the right to respect for their dignity, etc.

Therefore, the reforms implementation in the penitentiary sphere is quite
appropriate at present. First of all, it is necessary to bring military penitentiary
institutions in line with the requirements of international legal acts that determine
the rules for the treatment of convicts and prisoners, as most of them are not
recommended, but mandatory.

Key words: arrest, military criminal offenses, serviceman, guard.
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cryneHTka 361-0i HaBYaJIbHOI TPYIH,

Axanemist [lepxaBHOI IeHITeHITIapHOT c1y»k0u, M. UepHiris, Ykpaina
3BIVIBHEHHS BIJI BIIBYBAHHS IIOKAPAHHS Y BUIL

JOBIYHOI'O ITO3BABJIEHHSA BOJII: BITUU3HSHI

PEAJIII TA NEPCHEKTHUBU BAOCKOHAJIEHHSA

Cmamms npucesiuena ananizy 6IMuUsHAH020 3aKOHO0ABCMAEA 3 NUMAHb 36ilb-
HeHHsl 610 6I0OV8AHHS NOKAPAHHS Y 6UOI 008IYHO20 N030asNeHHs 60/i. 30IlCHEHO
021510 MIJCHAPOOHUX HOPM, WO CMOCYIOMbCL 3A3HAYEHOI chepu nPasoSiOHOCUH.
Pozensinymo ocnosHi moOeni 38invbHen s 610 8i00Y8aHHS NOKAPAHHA Y 8U0I 008IUHOCO
no3zbasnenus 8oni Ha NPukaadi 3apyobisicnoeo 0doceidy. Ilpoananizosano cyuachi
iHiyiamusu w000 800CKOHANEHHS YKPAIHCLKO20 3AKOHOOABCMEA 8 YACMUHI 38ib-
HenHsl 810 8100Y6aHHs NOKAPAHHA Y 6UOL 008IUHO20 NO30ABNIEHHS 8O MA 3POONEHO
BUCHOBKU WO0O0 YCYHEHHS HASAGHUX HeOONIKI8 GIMUUSHAHO20 pe2yMO8aHHs O00CTi-
0drcy8anoi chepu npasoeo2o pezyniosantsl.

Knruosi cnosa: oosiune nozbasnents 60ii, 36LIbHeHHA 6i0 GI00Y8AHHS NOKA-
PAanHS, NOMUTY8AHHS, 3AKOHOOABCMBO, 3aPYOIdCHULL 0OCEIO.

[ocranoBka mpodJemu. Y 0arathox KpaiHax CBITY JOBIYHE I1O-
30aBJICHHSI BOJI € HAHOLIBII CYBOPHM BHJIOM MOKapaHHA, 110 3yMOB-
JIIOE JKBaBl HAyKOBO-TIPAKTHYHI AMCKYCii HABKOJIO MPaBOBOTO pery-
JIOBAaHHS OKPEMHUX AacleKTiB HOro BUKOHAaHHS Ta BigOyBaHHS.
Oco0JIMBO TOCTPUM € MHTAHHS 3BUILHEHHS Bij BiOyBaHHS I[LOTO
BUJy TIOKapaHHsl, aJpKe MPaBo3axrCHI opraHizalii akeHTYIOTh yBary
Ha BIJICYTHOCTI JIEBOI0 MEXaHi3My 3BUIBHEHHS BiJl B1JIOYBaHHSI I10-
KapaHHs y BUJI JIOBIYHOTO 1030aBJICHHS BOJII B YKpaiHi, 10 cynepe-
YHUTh HE JIMIIE HU3L1 MDKHAPOAHUX HOPMAaTUBHO-IIPABOBUX AKTIB, a i
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OCHOBHUM IMPUHIMIAM JIEMOKPATHYHOTO CYCHiNbCTBA, K€ HE TMO-
BHHHO BiJIMOBJISITH JIFOJIMHI B MOXJIMBOCTI PecoIiati3aitii.

AHaji3 ocTaHHIX HocaimkeHb i myosikaniif. Oxpemi acnekTH
MpHU3HAYCHHS, BAKOHAHHA TOKapaHHS Ta BigOyBaHHSA y BUJI JOBiY-
HOT'O 1M030aBlIeHHsT BOJI JOCHIPKYBalll TakKi BITUYM3HSIHI MPaBHHUKH,
sk L. I'. Boratupsos, O. O. ynopos, T. B. [lytonora, O. B. €Bnoxki-
moBa, JI. O. Mocrenanrok, H. B. Konomiens, B. B. Crammuc,
B. . Tamiit, O. B. TkauoBa, M. L. XaBpontok, O. B. XopouyH,
C. B. Uaptok, B. O. Yosran, 1. C. SkoBeusp Ta iHIIi, TpOTE YKPaiHCh-
Ke KpUMiHaJbHE Ta KpUMiHaJIbHO-BUKOHABYE MPABO Ha CHOTOJHI Te-
peOyBaloTh y Mmpoleci akTUBHOTO peOpMyBaHHS Ta IPUBEICHHS /10
MDKHApOJHUX CTAHJAPTIB, IO JIOJATKOBO aKTyaji3ye oOpaHy s
JOCITIKEHHS TPOOIeMaTHKY.

MeTor0 po00TH € aHaJIi3 BITYN3HSIHOTO 3aKOHOJABCTBA 3 ITUTaHb
3BUTbHEHHS Bill BiZOyBaHHS TOKapaHHS Yy BHJ JOBIYHOrO M030aB-
JICHHS BOJI1 3 BU3HAYEHHSIM MEPCIEKTUB HOTro BIOCKOHAJICHHS.

Buknan ocHoBHoro marepiany. J[oBiuyHe mo30aBiieHHs BOJI SIK
BH/I TIOKapaHHs BCTAHOBIIOETHCSA CT. 51, 64 KpuMiHabHOTO KOACKCY
VYxpainu. Bignosiano g0 4. 1 ct. 64 3a3HaueHoro Koxaekcy neit Bua
MOKapaHHs 3aCTOCOBYETHCS 32 BUMHEHHS! OCOOJIMBO TSDKKUX 3JI0UYH-
HIB 1 JIMIIEe y BWMAajKax, cremniansHo nependadeHnx KK VYkpainw,
SKIIO CyJl HE BBAXKAE 32 MOXKIIMBE 3aCTOCYBATH 1030aBIICHHS BOJIi Ha
neBHMi cTpok [1].

Huni B YkpaiHi 3BinbHEHHS Bij BinOyBaHHS NOKapaHHA y BUII
JIOBIYHOTO T1030aBJICHHSI BOJI MOXKE BiJOYBATHCS ILISXOM ITOMHUITY-
BaHHS, MPOIEAypa SKOro BperynboBaHa Kpuminansaum, Kpuminans-
HO-BUKOHaBUMM Koaekcamu Ykpainu, [lojokeHHsSM mpo MopsaoK
3MiICHEHHs IOMIITyBaHHs, 3aTBepKeHNM YKa3oMm Ilpesunenta Vk-
painm Big 21.04.2015 p. Ne 223/2015 [2], 3aranbHuil aHami3 SKUX Ja€
MiZICTaBM CTBEP/DKYBATH MPO HEBIIMOBITHICTh YHHHOTO 3aKOHOZAB-
cTBa YKpaiHU rapaHTisM, 3akpimieHuM y cT. 3 KonBeHuii npo 3a-
XHCT TIPaB JIOJUHH 1 OCHOBOMOIOKHUX cBoOOn (nani — KoHBeHIis),
B CHJy BiICYyTHOCTI YITKMX KpUTEPiiB MOMUIYBaHHS, IOPUIAMYHHX
rapaHTiil JAJ1s1 OCKap KEHHsI PillleHHS PO BiIMOBY B HBOMY Ta BiACYT-
HOCTi BUMOTY CTOCOBHO MOTHBOBAHOCTI BiJIMOBH B IIOMUJIYBaHHI.

OdimiliHa cTaTUCTHKA IOMITYBaHb «JIOBIYHHKIBY B YKpaiHi y BiIb-
HOMY JIOCTYIIi BIICYTHS, IPOTE 33 JaHUMH Y KpaiHChKOI [ enbCiHChKOl
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CHIJIKM 32 POKU HE3aJIOKHOCTI B Hallliii KpaiHi OyJI0 TOMUITYBaHO JIU-
IIe JIBOX OCI0, 1110 BUIJISJIAE HA TJIi 3arajbHOI KUTLKOCTI JOBIYHO 3aCy-
JUKSHHUX SIK CTAaTUCTHYHA MOXHOKa [3].

[epm 3a Bce, BapTo 3a3HauuTH, WO cT. 3 KoHBeHI il 3akpimieHo
3a00pOHYy KaTyBaHHsI a00 HEJOJCHKOI0 YM TAKOIO, IO MPHHUXKYE
TIIHICTh, TIOBO/KCHHS a00 mokapaHHs [4]. YV BITUM3HSHOMY 3aKOHO-
JIABCTBI 11€ TIOJIOKEHHS 3HAMIIUIO CBOE BiIOOpasKeHHSI HA HAWBUIIOMY
piBHi, a came y cT. 28 OcHoBHoro 3akony — Koncturyiii Ykpainuy,
sika (haKTHYHO JyOJitoe BHIlleHaBeneHy HopMy KonBeHiiii. Paszom 3
TUM TIIyMadeHHS MOHSTTS «HEIOACHKE MMOBOKEHHS» B YKPATHCHKO-
My 3aKOHOJIABCTBI BiJICYTHE.

V BumIe3ragaHiii mpaBoBiit mo3uiii Y kpaincbka [enbciHchKa Crif-
Ka aKkIeHTye yBary, mo B po3yMmiHHI €Bpomeiicskoro Cyay 3 mpaB
moaunu (mani — €CIUI) Hemoachke MOBOMKEHHS — 11e, Cepesl iHILOoTO,
1 BIICYTHICTh peaibHOI TIEPCIICKTUBY 3BUILHEHHS BiJ| BiIOyBaHHS JI0-
BIYHOT'O MOKapaHHs [3], 1110 HUHI CIIOCTEPIraeThes B Y KpaiHi.

V pimenni €CIUI y cnpasi «IleryxoB npotu Ykpainu (Ne 2)» 3a
3asBor0 Ne 41216/13 Bin 12.03.2019 p. cyn 3a3HaumB, 1m0 3aCTOCY-
BaHHS MOKapaHHs y BUJI JOBIYHOTO Mo30aBiIeHHS BOMII A0 0OCi0, sKi
BUMHUJIN OCOOJIMBO TSDKKI 3710unHHM, cT. 3 KOHBeHIIIi He CylepeunTh,
ajie JuIe 3a yMOBH, 110 BOoHO de jure Ta de facto € Takum, siKe MOXKe
OyTH CKOpOYEHHUM, IO O3HAYA€ SK HASBHICTH Y 3aCyPKEHOTO Iepc-
MEKTUBU 3BUIBHEHHS, TaK 1 MOXJIUBICTh neperisiny [S]. OcHOBOIO
TaKoOro Teperyisiay mMae OyTH OIliHKAa HAsBHOCTI 3aKOHHHUX ITiJICTaB
MEHOJIOTTYHOT0 XapaKTepy I MOAANBIIOT0 TPHMAHHS 0COOU ITiJ| Bap-
Tot0. Jlo HUX HaneKaTh MOKAPaHHS, CTPUMYBaHHS, 3aXUCT CYCIIBCT-
Ba Ta peaduTiTaIlis.

Oxpemutii akiieHT Cy0oM 3p00JIeHO HA OCTaHHIN 3 BUIIICHA3BAHUX
MmificTaB, a came peadimiTamii. 3a3HaueHo, M0 aKIEHT Ha peaduriTarii
Ta peinTerpanii ocodu craB 000B’I3KOBUM (HaKTOPOM, SIKHI JepiKaBU-
y4YacHHIII TOBMHHI BPaXOBYBAaTH i/l YaC pO3POOJIEHHSI CBOET MOJIITHKH
y cepi oOpaHHs nokapaHnsb [5]. V mepiry depry, e 3yMOBJICHO TUM,
110 aJMIHICTpallisi yCTAaHOB BUKOHAHHS MOKapaHb Ma€ BHABISATU TI0-
Bary 710 JIFOJICHKOI T'iTHOCTI 0ci0, 3aCyKEHUX JI0 TOBIYHOTO M030aB-
JICHHSI BOJIi, Ta MParHyTd ix peaOiuTiTyBaTH, 3 YOTO, Y CBOIO YEpTry
BHILTUBAE, 10 TEPEryisil PIlICHHS PO JOBIYHE MMO30aBJICHHS 0CO0U
BOJIi TIOBHHEH BPaxOBYBAaTH IPOTPec 3acy/HKEHOro B peabimitamii 3

64



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 2 (8), 2020

ypaxyBaHHSM OIIHKH, Yi OYB TaKHil MPOrpec HACTUIBKH 3HAYHHM,
IO TpUBalo4ye TPUMaHHS il BAPTOIO OLIbIIE HE MOXKE BHIIPAB/IOBY-
BaTUCS 3aKOHHUMH MEHOJIOTTYHUMHU TT1ICTaBAMHU.

Amnanoriudi 10 monoxens cT. 3 KonBeHIii HOpMU MICTITHCA 1 B
cT. 7 MDKHApOAHOTO MAaKTy MPO IPOMAJITHCHKI 1 TIOJITUYHI ITPaBa Bijl
16.12.1966 p. [6]. Ilpu 11bOMY HASIBHICTH TAKHX IOJIOXECHb HE O3HA-
yae, 110 3BUIbHEHHS Ma€ OyTH 3aCTOCOBAHE 3 HEMHUHYYICTIO, aJI€ BO-
HO Ma€ OyTH HE MPOCTO TEOPETUYHOI MOXKIIMBICTIO, a TOJSITaTH B
HasIBHOCTI JETalbHOI MPOIEAYPH, 110 JO3BOJISE HAI[IOHAIBHINA BaIi
OILIIHMTH KOHKPETHHH MPOrpec, IKoro ocoba, 3acymKeHa 0 JOBIYHO-
ro mo30aBJIeHHs BOJIi, JOCATIIA Y MpoIieci peadimiTalii, Ta 0OrpyHTY-
BaHHS TOAAJIBIIOT0 TPUMaHHS B YMOBaX HECBOOOM. 3rajiaHi HOpMHU
MDXHaApOJHOTO MpaBa 3arajoM akIEHTYIOTh yBary Ha peaOumiTarliii-
Hil PO MEHITEHIIapHOI CUCTEMH Ta HEAOMYIICHHI 1 CyTO Kapaib-
HOI CITPSIMOBAHOCT!I.

OTxe, BCTAHOBJICHI MKHAPOJAHUM MTPABOM CTAaHIAPTH CTOCOBHO
3BUIbHEHHS BiJl BiJIOyBaHHS MMOKapaHHS y BHJI JOBIYHOrO IMO30aB-
JICHHSI BOJII MOJKHA 3BECTH JIO TAKMX BUMOT';

— 0co0H, 3aCypKEHI 10 1[bOTr0 BHUIY MOKapaHHS, i3 cCaMOro movar-
Ky Moro Biji0yBaHHS MalOTh 3HATH, SIK CaMe BOHHM TOBHHHI 3MIiHIOBa-
THCS Ta [0 POOUTH, 0K BOHO OYIIO IIEPETISHYTE;

— 3a BIZICYTHOCTI MEHOJIOTIYHUX IMIACTaB ISl IPOAOBIKEHHS Bif-
OyBaHHS MOKapaHHS MOJAJbIIE TPUMAHHS 3aCYJKCHOrO B YMOBax
HECBOOOIH € HEMPUITYCTHMHUM;

— TIeperJisii HassBHOCTI/BIJICYTHOCT] TaKHX IMiJICTaB Mae OyTH pe-
TYJSIPHUM Ta 3IACHIOBATUCS IICHS CIUIMBY MEBHOTO MiHIMaJIbHOTO
MPOMIDKKY Yacy;

— MeXaHI3M 3BUIbHEHHS BiJl BiIOyBaHHs MOKApaHHS y BUII JOBiY-
HOTr'O TM030aBJIEHHS! BOJI MOBHHEH MATH YiTKi KpUTepii Ta HaJeKHI
MpoIecyalibHi TapaHTil;

— BIIMOBa B JOCTPOKOBOMY 3BiJIbHEHHI Bij BiIOyBaHHS ITOKa-
paHHS y BUJII IOBIYHOTO 11030aBJICHHS BOJI Mae OyTH HAJICKHUM YH-
HOM MOTHBOBAaHOIO;

— MeXaHi3M 3BUILHEHHS HE TIOBUHEH MaTH BUHSATKOBHU XapakTep
a0o0 6a3yBaTHCSI HA MOTHBaX MUJIOCEPSL.

[oBepratounck A0 aHami3y BITYM3HSIHOIO 3aKOHOAABCTBA, MOX-
Ha 3ayBaXKMTH, 10 YKPATHChKUH 3aKoHOJaBelb y cT. 6 KpumiHaib-
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HO-BHKOHABYOTO KOJACKCY YKpalH¥ 3aKpilUB MOHSATTS BUIPABICHHS
3aCy/KEHOro Ta pecoilianizaiii. 3okpema, BiAMOBIAHO 70 4. 1 Ha3Ba-
HOI CTaTTi ITiJl BUIPABICHHSIM 3aCy/KEHOI'0 BapTO PO3MIISAATH IPO-
LI€C MMO3UTUBHHUX 3MiH, Kl BiJOYBaIOTLCSA B HOI'0 OCOOMCTOCTI Ta CTBO-
PIOIOTH Y HBOTO TOTOBHICTH JIO CaMOKEPOBAHOI IMPaBOCIYyXHSIHOT
noeinku [7]. [IpoTe mocnigHukn OKpecaeHol mpoOIeMaTHKK 3a3Ha-
YaloTh, [0 Y 3B’SA3KYy 3 BIACYTHICTIO Yy BITYM3HSIHOMY 3aKOHOJABCTBI
JEBOrO MEXaHi3My 3BUIBHEHHS BiJi BiIOYBaHHs TIOKapaHHS y BHJII
JIOBIYHOT'O T1030aBJICHHS BOJII 3aKOHOaBEIb (PaKTUIHO HEXTYE CAMOIO
METOI0 TIOKapaHHsI — BUMPABICHHSIM 3aCy/XKEHUX Ta iX MOAANBIION
pecortiamizariiero [8; 9].

VY cBiTJI BUIIEBUKIIAIEHOTO Ta 3 YpaxyBaHHSIM €BPOIHTErpamii-
HOT'O CIIPSIMyBaHHS JIEPKaBHOI MOJITUKK Y KpaiHH OYEBHIHOIO € He-
0OX1IHICTh BHECEHHS 3MIH [0 BITYM3HSHOIO 3aKOHOJABCTBA 3 IIH-
TaHb 3BUTbHEHHSA BiJ BiNOYBaHHsS IOKapaHHS y BUAI JOBIYHOTO
1mo30aBiIeHHs BOJII.

Y KOHTEKCT1 JIOCTiPKYBAaHOI HAMU MPOOJIEMATHKH BapTO 3a3Ha-
YUTH, [0 HEIIOJAaBHO Ha odilliiiHoMy BeOcalTi MiHICTepCTBa I0CTH-
nii Ykpainu 3’siBunacs iH(opMmailis, BIAMOBIAHO IO SKOi YpsaoM
Oyno moromkeHo mnpoekT Yka3y I[Ipesuamenta Ykpainu «IIpo BHe-
ceHHsl 3MiH 110 [lonokeHHs PO MOPSIO0K 3A1MCHEHHS TOMHJTYBaHHSI,
3aTBepKeHoro Ykasom Ilpesunenta Ykpaiau Big 21.04.2015 poky
Ne 223y (maii — npoext Ykasy), Je aKlEHTYEThCS, 10 Y MPOIIeCi 3a-
crocyBaHHs [lopsinky Oymno BHABIEHO HU3KY HENOJIKIB, SIKi YCKIIA-
HIOIOTh MEXaHIi3M TOMWJIYBaHHS B YKpaiHi, a BHECCHHsI JI0 HBbOTO
3MIH Ma€ MPUBECTU 3a3HAYCHUN aKT y BIAMOBIIHICTH JIO IPUHIIUITY
rymanizmy [10].

[lig wac meTaybHOrO AOCIIIKEHHS MPOEKTY Ykasy [11] mMoxHa
3pOOHTH BHCHOBOK, II0 BKa3aHHUW aKT AIHCHO MIiCTUTh HU3KY IIPHHIIN-
MOBO Ba)KJIMBUX IOJIOKEHb, CIIPSIMOBAHUX HA HAOJIVDKEHHS BITYMU3HS-
HOT'O 3aKOHOJIABCTBA J0 MIKHAPOAHO-TIPABOBHUX CTAHAAPTIB BUKOHAH-
Hs TOKapaHHS y BUI JOBIYHOro mo30aBiieHHs Bojii. [IpomoHoBaHi
MPOEKTOM YKa3y 3MiHH MOXKHA 3BECTH JI0 TAKUX ITYHKTiB:

— YTOUHEHO MOpPSIAOK 0OpaxyBaHHS MOKapaHHsS, SIKUM 3aMiHIO-
€ThCS JIOBIYHE T1030aBJICHHS BOJI, @ CaMe 3aIPOIIOHOBAHO O0YHCITIO-
BaTH HOT0 3 MOMEHTY MOYaTKy BiiOyBaHHS MOKapaHHs y BUJI JIOBIY-
HOTO 1T030aBJICHHS BOJIi, aJic HE MEHIIIE IBAJIISATH I1"ITH POKIB;
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— MiACTaBU MOMUITYBaHHS OCi0, SIKi 3aCy/KEH1 3a TSHKKI Ta 0c00-
JIUBO TSDKKI 3JIOYMHU YU MAIOTh JIBi 1 OUIbIIE CyIUMOCTEH 3a BYH-
HEHHS YMUCHUX 3JIOUMHIB a00 BiI0Y/ 1M HE3HAUHY YACTHHY MpH3HA-
YEHOr0 iM CTPOKY, TPOMOHYETHCS BH3HAYUTH HE SIK «HAA3BHYAiTHI
oOcTaBuHU» [2], a K «0OCTaBMHU, 110 3yMOBJICHI TYMaHHUM CTaB-
JeHHAM 710 Hux» [11];

— XapaKTEPUCTHKY TPO MOBEIIHKY 0COOU 13 BHKIIAJICHOIO IHCh-
MOBOIO JTYMKOIO aJMIHICTpallii Ipo JOIUIBHICT MOMITYBaHHS 3a-
MPOMOHOBAHO 3aMiHUTH XapaKTEPUCTHUKOIO aJMiHICTpallii, OCKUIbKH
aJIMiHICTpallis YCTAHOBM BHKOHAHHS [TOKapaHb HE MOBHOBa)KHA Ha-
JaBaTH OLIHKY TOr0, YW IMOBWHHA 3acy/KeHa 0co0a MiJyIsaraTta Io-
MUITYBaHHIO;

— 3aCy/DKEHOMY JI0 JIOBIYHOTO 11030aBJICHHS BOJI 3alpPOIIOHOBA-
HO Ha/JaTH MOMJIMBICTh Pa30M i3 KIOMOTAHHSM IPO TMOMHIYBAaHHS
HaJ[aBaTH HE JIUIIC JIOKYMEHTH, a U 1HII MaTepiaiu, sK, HAaPUKIIaJ,
JIUCTH 3 BUOAUCHHSIMH IO TTOTEPIINX, BiJICO3BEPHEHHS TOIIO, SIKi HE
MOXYTh PO3TJISIATHCSA K JOKYMEHTH, ajieé OJHOYaCHO XapaKTepH-
3YIOTh 0CO0Y 3aCY/PKEHOTO.

OTke, MOKHA KOHCTAaTyBaTH, 1110 B IIJIOMY MPOEKT YKa3y MiCTHTh
MOJIOKEHHS, SIKi BUPILIaTh HU3KY HaraJibHUX MpPOOJIeM MpaBOBOTO pe-
T'YJIIOBaHHS 3BUTbHEHHS BiJl BifOyBaHHS IMOKapaHHS y BHUIII JOBIYHOTO
no30aBneHHs Boii. [IpoTe, Ha Hamly AyMKy, BHECEHHS 3MiH Ha DPiBHi
MiJ[3aKOHHUX HOPMATHBHO-TIPAaBOBHX aKTiB HE BHPIIIyE MpoOiIemMy
MPUBENICHHST BITYM3HSHOTO 3aKOHOJABCTBA 3 YKA3aHOI'O NMUTAHHS Yy
BIIMOBIIHICTH JI0 BUMOT CT. 3 KOHBEHIIIT Ta IHIIIMX MDKHAPOHUX CTaH-
JapTiB, OCKUIbKH BiIMOBIAHMX 3MiH MOTPeOYIOTh Takox KpumiHamb-
Huii Ta KpuMiHanbHO-BUKOHABYMI KOAEGKCH Y KpaiHu.

YpaxoByrouu Ty 0OCTaBUHY, 110 €BPOIHTErpalliiiHa CIPsIMOBaHICTh
VYxpainu, 3akpimiena y [IpeamOymi 1o OcHoBHOro 3akony — KoHctu-
TyIIii, OCTaHHIMM POKaM{ NEPETBOPHIIACS 3 CYTO JEKIAPATUBHOTO I10-
JIO’KEHHsI Ha CIPSAMYBaHHS BHYTPIIIHBO1 Ta 30BHIIIHBOT TOJIITUKH, BBA-
JKAEMO, 1110 y BpEryJIOBaHHI TMUTaHHsS 3BUIBHCHHS BiJl BiOyBaHHS
TOKapaHHsl y BU/Ii TOBIYHOTO TI030aBJICHHS BOJIi BITYM3HSHOMY 3aKOHO-
JIaBIIEBi BApTO OPI€HTYBATUCS HA MO3UTUBHUI €BPONEHCHKHIA IOCBI,

Ha ocHoBi aHamizy npaBa 3apyOiKHHX KpaiH JOCTITHUKH BUi-
JIIIOTh TPU OCHOBHI MIJIXOJU JI0 TUTAHHS JIOCTPOKOBOTO 3BUILHEHHS
BiJl BiIOYBaHHsI MOKapaHHs Y BU/I JIOBIYHOTO TO30aBIIEHHSI BOJIi:
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1) nepenbavaerhcss abcoioTHAa 3a00poHA HA YMOBHO-JIOCTPO-
KOBE 3BUTbHEHHS BiJ BiOYBaHHS MOKapaHHS Y BHJI JOBIYHOTO MO3-
OaBJICHHS BOJIL;

2) MICTaBOIO JIOCTPOKOBOTO 3BUIBHEHHS € PIIlICHHS OpTaHy BH-
KOHABYO]I BJIa/IM YU NPE3UJIEHTA KpaiHH;

3) moctpokoBe 3BUTbHEHHS BiNOYBAa€ThCS Ha MIJICTaBl pillleHHS
CyIy, CHelliajli3oBaHOi KOMICii Y IHIIOrO CIelialbHO CTBOPEHOIO
oprany [12, c. 147].

Sk yxe 3a3Havanocs, HasBHICTh a0COMIOTHOT 3200pOHU Ha JOCT-
POKOBE 3BUIBHEHHS Bij BiOyBaHHS IMOKapaHHS Yy BHJI JOBIYHOIO
no30aBiIeHHs BOJII CYIepeUnTh 3aBJAaHHSIM BUIPABIICHHS Ta pecollia-
Ji3anii 3acyIyKeHOro, MpoTe 3aKOHOAaBCTBOM OKPEMHUX KpaiH, TAKHX
sk, Hanpukiaa, Hinepnanau tTa TypeyunHa, BCTaHOBJICHO, IO JOCT-
POKOBE 3BUIBHCHHS Bijl BiIOyBaHHS JOBIYHOTO MO30aBJICHHS BOJI HE
MOUIMPIOETHCS Ha 3JI0YMHHU MIEBHOTO BULY ab0 Cya HAIIAETHCS MOB-
HOB@)KCHHSMH 11010 BCTAHOBJICHHS TaKOi 3a00pOHU B KOHKPETHIM
KpUMiHaIbHIK cnpasi [12, c. 147]. [Ipyra Mozenb € Takoro, 110 HUHI
¢dyHKIIOHYe B YKpaiHi Ta HEAOIIKH SIKOi OyJIO HaBEIEHO BUILIE.

HaiiGinbin eekTHBHOO, Ha HAILy AYMKY, € caMe TPETsl MOJICIb,
SKa 3aKPIIJIIOE HAsIBHICTD Y 3aCYIXKEHOT0 pealbHOI MOXKIUBOCTI J0-
CTPOKOBOI'O 3BUIBHCHHS Bijl BiIOYBaHHS MOKapaHHS Yy BUJII JOBIYHO-
ro 1o30aBJIEHHs BOJI 32 HASBHOCTI KOHKPETHO BHU3HAUEHUX 3aKOHOM
JUTS IILOTO TIJICTaB, J0 SKUX, 30KPEMa HAJICKUTh BiIOyBaHHS 0COO0I0
MEBHOTO MiHIMAJILHOTO CTPOKY MOKAapaHHS Ta HasBHICTh AaHUX PO
ii BunpaBienHs. [l npukinany 3akoH Mpo KPpUMiHAIBHE MPABOCY/I-
15t 2003 p. Anrnii nependavae qudepeHiiioBaHi MiHIMaIbHI CTPOKK
YMOBHO-IOCTPOKOBOT'O 3BUIbHEHHS BiJ BifOyBaHHS JOBIYHOTO MO3-
OapyienHs Bouti — 30, 25 a6o 15 pokis [12, c. 148]. B Icnanii moctpo-
KOBE 3BUIBHEHHS 0COOM BiJl BiZIOyBaHHS MOKapaHHS Yy BUJI JIOBIYHO-
ro nmo30aBieHHsS BOJi CTa€ MOXIJIMBUM IICIISl CIUIMBY IIOHAWMEHIIIE
25 pokiB 1mo30aBieHHs BOMi, IPU OMY B pa3i yXBaJeHHS PillICHHS
PO Take 3BUTBHEHHS CY/ BPaXoBYye 0c00y 3aCy/IKEHOT0, 00CTaBUHH
BUMHEHHSI 3JI0YMHY, HOTO MOBEIHKY IMiJ Yac BiAOyBaHHs MOKapaHHS,
HASBHICTh PU3MKY MOBTOPHOIO BUMHEHHS 3JI0YMHY, CIMEHHMI cTaH
3acymkeroro tomo [13, c. 148]. Ilicns 3BiIBHEHHS 0COOM TOYMHA-
€TBbCS. YMOBHUH CTPOK, KU MOke TpuBatu Bix 5 mo 10 pokiB Ta
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CIPUSTIUBUNA CIUIMB SIKOTO 3aJIEKUTHh BiJi BUKOHAHHS 3BLIBHEHOIO
0c00010 MOKJIaIeHNX Ha Hel 000B’S3KIB Ta BCTAHOBJICHUX 3a00pOH.

Cxoxi Mopelni 3BUIbHEHHS BiJl BiOyBaHHS MOKapaHHA Yy BUI
JOBIYHOTO T030aBJIeHHS BOJI (YHKIIOHYIOTH TakoxX y HimewuwHi,
Asgctpii, llIBeiinapii Ta iHmMX KpaiHax.

BucnoBku. [lizcymoByrour BUIIEBUKIIA/IEHE, BAPTO 3a3HAYUTH,
10 HUHI HasiBHA B YKpaiHi MOJieib 3BUIBHCHHS BiJl BiJIOyBaHHS I10-
KapaHHs y BUJI JIOBIYHOTO 11030aBJICHHS BOJII € TAKOI0, 1[0 HE BiJIIO-
BiJla€ MOJIOKEHHsM CT. 3 KOHBEHIIIT Mpo 3aXMCT MpaB JIFOJUHU 1 OC-
HOBOIIOJIOXKHUX CBOOOJ, NPUHIMIY TyMaHi3My, a OTXe, HE Mae
MEPCIEeKTUB IS MOJANBIIOr0 PO3BUTKY Ta MOTPeOyE CYTTEBOI TpaH-
copmaliii, ajpke IHCTUTYT HPE3UICHTCHKOr0 MOMUIYBaHHS HOCHTH
CKOpIIlIC BUHSITKOBUI XapaKTep Ta HE CTBOPIOE peabHO (YHKIIIO-
HYIOYOTO MEXaHi3My 3BUIbHEHHS BiJ] BiIOyBaHHS MOKapaHHS y BUI
JIOBIYHOI'0 1T030aBJICHHS BOJIi, a JIUIIIE CTBOPIOE JIOJIATKOBI MpoOieMu
y Tpolieci mpaBo3acTocyBaHHs. Ha BkazaHMX HemoNikax HasBHOI B
Ykpaini MoJielTi 3BUIBHEHHS BiJl BiIOyBaHHS TIOKapaHHS Yy BU/II JIOBi-
YHOTO M030aBJICHHSI BOJII HArojolIeHO, 30KpeMa, i €BponeichbkuM
CYZIOM 3 TIpaB JIFOANHH.

HasiBHi Ha ChOTO/IHI IHII[IATUBY, CIIPSIMOBaHI Ha BHECEHHS 3MiH JI0
BKa3aHOI chepu Ha PiBHI MiJI3AKOHHUX HOPMATHBHO-ITPABOBUX aKTIB,
Ha Hallly AYMKY, € Ba)KJIMBHUM, aJieé HEJOCTaTHIM KPOKOM IS BHUpi-
IICHHSI OKpeciieHol mpobiemu. Beaskaemo, 1o niepiir 3a Bce, BiMOBII-
Hi 3MiHM MaroTh OyTH BHeceHi 10 KpuminaneHoro ta KpuminanbHo-
BUKOHABYOI'0 KOJICKCIB YKpalHU Ta JETalli30BaHI B MONAIBIIOMY Ha
MiZI3aKOHHOMY piBHI. BHECEHHs TakuX 3MiH J03BOJUTH HE JIUIIE [IPH-
BECTU TOJOKEHHS BITYM3HSHOTO KPUMIHAIBHOTO Ta KPUMIHAIBHO-
BHKOHABYOI'0 3aKOHOJIABCTBA Y BiIIOBIHICTH J0 BUCOKUX MIKHAPO/I-
HUX CTaHAAPTiB 3aXUCTY MpaB JIOJWHU, a i Y BIAMOBIHICTb 10 HOPM
Koncrurymii Ykpainu, sika € OcCHOBHUM 3aKOHOM HAIIOl AEPKaBH.
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RELEASE FROM SERVING A SENTENCE IN THE FORM
OF LIFE IMPRISONMENT: DOMESTIC REALITIES AND
PROSPECTS OF IMPROVEMENT

The article is dedicated to the analysis of the domestic legislation on release
from serving a sentence in the form of life imprisonment. It has been found out that
life imprisonment is the most severe type of punishment in many countries of the
world. This fact leads to lively scientific and practical discussions around the legal
regulation of certain aspects of its implementing and serving. The issue of release
from serving this type of punishment is especially acute, as human rights
organizations emphasize the lack of an effective mechanism for release from serving
a sentence in the form of life imprisonment in Ukraine, which contradicts not only a
number of international normative and legal acts but also the basic principles of a
democratic society which should not deny a person in the opportunity to re-
socialize.

A review of international norms relating to this area of legal relations is
maintained. The main models of release from serving a sentence in the form of life
imprisonment on the example of foreign experience are considered.

1t is concluded that the current model of release from serving a sentence in the
form of life imprisonment in Ukraine is inconsistent with the provisions of Article 3
of the Convention for the Protection of Human Rights and Fundamental Freedoms,
the principle of humanism, and therefore has no prospects for further development
and requires significant transformation, because the institution of presidential
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pardon is rather exceptional and does not create a really functioning mechanism of
release from serving a sentence in the form of life imprisonment, but only creates
additional problems in the law enforcement process. These shortcomings of the
existing model of release from serving a sentence in the form of life imprisonment in
Ukraine have been highlighted, in particular, by the European Court of Human
Rights.

1t is substantiated that the current initiatives aimed at making changes in this
area at the level of normative and legal acts are an important but insufficient step to
solve this problem. Therefore, the relevant amendments should be made in the
Criminal and Criminal Executive Codes of Ukraine and further detailed at the sub
statutory level. Making such amendments will not only allow to bring the provisions
of domestic criminal and criminal-executive legislation in line with high
international standards of human rights protection, but also in accordance with the
Constitution of Ukraine, which is the Basic Law of our state.

Key words: life imprisonment, release from serving a sentence, pardon,
legislation, foreign experience.
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MOHSATTS I CYTHICTb KOHCTUTYIIMHOI'O
KOHTPOJIIO B YKPATHI

Y cmammi npoananizoeano meopemuuni nepedymosu ma npakmuka QyHKyio-
HYBAHHS THCIUMYMY KOHCTMUMYYIUHO20 KOHMPOIO, A MAKOIC PO3IAHYMO NOHAM-
msi ma 0co6AUBOCHi KOHCMUMYYILIHO20 KOHMPOIIO MA 63AEMO38 30K 3 NOHAMMAMU
CKOHCIMUMYYIUHUL HA2TS10» MA «KOHCMUmyyiline npagsocyoosy. /lociioceno gop-
CMUmyyitiHo20 KOHMPOMIO 8 CYHACHOMY 0epICABHO-NPABOBOMY Mexanismi. Buceim-
JIeHO NOHAMMA KOHCMUMYYIUHO20 KOHMPONIO, 30Kpema U020 cii0 po3ymimu K
6140y, KA HAOAHA BIONOBIOHOMY OpP2aHYy KOHMpON8amu i y pasi HeoOXiOHocmi
VCMAHOBI08amu 8i0n0gioHicms abo Hesionosionicme Koncmumyyii akmis, yxeane-
HUX PIZHOMAHIMHUMU Op2anamu nyoniyHoi enaou, i 0coOnUBO 3AKOHI8, YXEWICHUX
npedcmasHuybkuMu ycmanogamu. Jocniodiceno popmu KOHCMuUmyyititnoeo KOHmpo-
CYYACHOMY 0ePIACABHO-NPABOBOMY MEXAHIZMI.

Knruosi cnoea: xoncmumyyitinuii KOHMpPoab, KOHCMUMYYIUHUL HA2ls0, KOH-
cmumyyitiHe npasocyoos, Gopmu  KOHCMUMYYIUHO20 KOHMPOIO, O0ePAHCAGHO-
npasosuli MexaHizm.

IMocranoBka npo6Jemu. KoHCTHTYLIS € OCHOBOIO, Ha SsiKili Oy-
JIyEThCS BCA CTPYKTYpa UMHHOTO 3aKOHOJABCTBA. Moro Hemorpu-
MaHHS TMPHU3BOIUTH J0 PYHHYBAaHHS MPAaBOBOI CUCTEMH, CYTTEBOTO
ocaOJIeHHs TIPABONOPSAKY Ta 30UIBIICHHS CTUXIMHOCTI B COIliajib-
HOMY PO3BUTKY. 3abe3nedeHHs cTabiIbHOCTI, HacamIepea, 3 MOrJsi-
Iy TIOBarv OCHOBHUX IpaB 1 cBOOO TpoMaasiH — 000B’I3KOBa yMOBa
MOCTYMOBOTO PO3BUTKY OYAb-SIKOI COLIIANBbHOT CHCTEMH.
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CycninbscTBy moTpiOHa He Jinie KOHCTUTYINS, a i ieBuii Mexa-
HI3M 1 3aXMCTy Ta OXOPOHH, 100 3a0€3MEUUTH BIAMOBITHICTE JIep-
JKaBHUX ycTaHOB BUMoOram OCHOBHOIO 3aKOHY JeprkaBu. HeoOxin-
HicTh 3axucTy KoHcTuTymii 3 Meroro 3abe3medeHHs i MpaBoOBOL
BEPXOBEHCTBA Ta MPSAMHUX il 00’€KTUBHO 3yMOBJICHA SIKICHO HOBUM
eranoM (OpMyBaHHS «MOJOAMX JEMOKpaTii», y TOMY YHCIi yKpaiH-
cbkoi. OnHIE0 3 0COONMBOCTEH TUX TEHACHIIIN, SKi MIEBHOK MipOIO
BTUTIOIOTH TIEPEXiJl 0 HOBOT CHCTEMH TOJITHKO-ITPABOBHUX BIJJHOCHH,
€ (opmyBaHHS IHCTHTYTY KOHCTHTYHIHHOTO KOHTPOJIO Ta KOHCTH-
TYLUIAHOTO TpaBOCYI/s, MOsBa HE3aJEeXHOI TPYMH KOHCTHUTYIIHHO-
MPaBOBHX HOPM, SIKi OTIOCEPEIKOBYBATH KOHCTUTYIIIHHUN KOHTPOJIb.

VY 3B’SA3Ky 3 IIUM Cepell CyYaCHHX TCOPETUYHMX 1 MPAKTUYHUX
npobiieM KOHCTUTYLIHHOTO NpaBa BeJMKe 3HaueHHS HaOyBa€e BHU3HA-
YCHHS TOHATTS, MICIISI Ta POJIi KOHCTUTYIIHHOIO KOHTPOJIO B JIEp-
KaBHO-ITPABOBOMY MEXaHi3Mi.

AHai3 ocTaHHIX AOCTiIKEeHD i myorikamiii. [IpoGiiemu KoHCTH-
TYLIAHOTO KOHTPOJIIO JOCIiIxKyBaiu Taki BueHi, sk @. 1. [Toropinko,
0. M. Toguka, H.T. Ilyknina, €.B. UYepnsk, M.C. Kenbman,
L. I. Mapunis, M. B. Tecnenko, 1. [I. Cninenko. Benuky yBary 3a3Ha-
YeHil nmpoOyiemMi MPUALIIOTh pPOCichbKi mocmignuku: A. A. Knumac,
B. B. Maxknakos, B. E. Uupkun, T. ‘1. Hacuposa, H. M. XaputoHoBa
Ta IHIII.

Mera cTaTTi noJyiArae B JOCHIHKEHHI CYTHOCTI KOHCTHTYIIIHHO-
ro KOHTPOJO B YKpaiHi Ta BU3HAYCHHS MOr0 poOJi B JICPIKABHOMY
MexaHi3Mi.

Buknan ocHoBHoro marepiany. Koncruryuis, Oymyun HopMa-
THUBHO MIPABOBUM CTPHKHEM JAOKTPHUHH CY4aCHOTO KOHCTHTYIIIOHATi-
3My Ta aJIeKBaTHOTO Wil TOKTpHHI ()eHOMEHY KOHCTUTYIIITHOTO Ja-
Iy, WOro 3MICTY 3a YMOB KOHKPETHHX KpaiH, SBISIE COOOI0 Ty
(dyHIaMeHTaJIbHy MPaBOBY CYOCTaHIIIIO, 110 MOKIWMKAaHA HE TUTBKU
3aCHOBYBATH IHCTUTYTH BJIAAM, BU3HAUATH iX KOMIIETEHIIIIO i MOps-
JIOK BIJIHOCHH, a 1 rapaHTyBaTH OOMEXKEHICTh IpaBIiHHs, Nependa-
YUBIIM TaKi OOMEKEHHS IS JIEPXKABHOI BJaJU, SIKi MOPOJIKYIOTh
TICHHH 3B’A30K, IPUYETHICTh 1 B3a€EMHY BiANIOBiIANBHICTD JIEPKABH 1
0co0M 3a yIpaBIIiHHS CYCHUIbCTBOM 1 BUHUKAIOTh 3 BOJII KOXKHOTO 1
cykymHOi Boii BciX. KOHCTHTYIiS BH3Ha4Yae Take CHiBBIAHOLICHHS
TIJIOK BIAaJH 1 TaKl OCHOBH X BIJHOCHH, SIKI MalOThL Ha MeTi 3a0e3Ie-
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YeHHS MOCTIHHO IUHAMIYHOTO PO3BUTKY cycmiibcTBa. CriBBigHO-
LICHHS CHJI Ma€ JUCKPETHUI XapakTep, y TOH 4Hac siKk oro ¢popmH i
MEXI1 mepen0avarThcss KOHCTUTYINIEI0, a €UHUM CIIOCOOOM JICTiTH-
Mallii € BOJICBHUSIBJICHHSI BUOOpYOro Kopmycy [1, c. 9].

BepxoBHa Bonsi TpOMaJIiH CTPYKTYpPOBaHa B OCHOBHOMY 3aKOHi
JiepKaBy, aJIeKBATHOMY i, SKMI OTHOYACHO MOB’A3aHUM 3 MPAaBOBUM
BILJIMBOM SIK KOHCTHTYHOBaHOI JA€p>KaBH, TaK 1 CYCIIbCTBO, SKE CTa-
HOBHTH TaKy JAepxaBy. Y IIbOMY BHSBIISIETbCS KOHCTUTYTHBHUH Xa-
pakTep HaApOJHOTO CYBEPEHITETY, FOPUANYHUM BHSBOM SIKOT'O € KOH-
CTUTYTHUBHA BOJsI TPOMajsiH, IO 3a0e3liedye BHYTPIlIHI MPaBOBi
BIJTHOCHHHU M CYCIIJIbCTBOM 1 JE€P>KaBOI, OCKUIBKH OCTaHHI HiKO-
JIM HE MOXKYTh CTaTH YaCTUHOIO I[LOTO CYCIiIbCTBA.

OcHOBHUI 3aKOH TIPaBOBOI JEp)KaBM, SKUH XapaKTepU3YeTbCS
CKJIaJIOBOI0 cujior0 (00 I MPOAYKT peaiizailii mpaBa JIOJeH SIK
cy0’eKTa yCTaHOBYOI BJIaJU) 1 KM CTOITh HAJ| CAaMOIO JICPKABOIO,
BHCTYNa€e QyHAaMEHTAIBHOIO TPAaBOBOIO OCHOBOIO [T (DOPMYBaHHS
Ta 3iMCHEHHs JIepKaBHOI BJaJu, MPOIEC CTBOPEHHS CBOiX OpraHiB
Jiep’)KaBHUMH HOPMAaTUBHMMH akTaMu. | 3aknajieHa B HbOMY YHiBep-
CJIbHICTh 1 a0CTpaKIlis, KA JO3BOJIMIIA O 33 BiJICYTHOCTI 3aXMCHHX
MEXaHI3MIB TIEPEHECTH IISHTP Baru MyOJIIYHOI BIaJX JIO 3aKOHOJ/IAB-
15 i THM CaMUM 3aMiHUTH IPaBO 3aKOHOM, BH3Hauae (QPyHKIIiIO 3aXu-
cry Koncrurynii sik Buiy (yHKIIIO BEpXOBEHCTBA TpaBa, sika Mae
KOHTPOJIBHUM XapakTep.

KoHcTuTyniiHuit KOHTpONb, Oynyunm crnenndivHUM 3aco00M
OXOpoHH Ta 3axucTy KoHCTHTyMii, BHCTyNae sK Creliani3oBaHUH
MexaHi3M, cucTeMa 3a0e3MeYeHHsT KOHCTUTYIIl SK HOPMaTHBHO-
MPaBOBOI'0 aKT BUIIOI IOPUIUYHOI CHIIM, CBOEPITHUIA KOHTPONb SIK
BignosigHa QyHKIs [2, ¢. 12].

BonHoYac KOHCTUTYIIHHNAN KOHTPOJb OPraHidHO MOB’SA3aHHH 13
BJIQJIOI0 OpraHy, HAJJIEHOTO MPaBOM CKaCOBYBATH aKTH, IO HE Bif-
MOBiJAIOTH OCHOBHOMY 3aKOHY. | B IIbOMY acmeKTi KOHCTHTYLiHHUI
KOHTPOJIb MOKE OYTH BH3HAUYCHMI SIK BJIaJia, HaJlaHa BiJIIIOBIJIHOMY
OpraHy KOHTPOJIFOBATH 1 y pa3i HEOOXiTHOCTI yCTaHOBJIFOBATH BiJIIO-
BiZHICTh 200 HeBinnmoBigHicTh KOHCTUTYIIT aKTiB, yXBaJICHUX Pi3HO-
MaHITHUMH OpraHaMH MyOIiYHOI Biagu, i 0COONMBO 3aKOHIB, yXBa-
JICHUX MPEACTaBHUIILKIMHU YCTaHOBAMHU.
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Po3risiiaroun MOHATTS «KOHCTUTYIIMHUN KOHTPOJIBY, CIIL ITiJTK-
pECIUTH, M0 B KOHCTUTYIISX 3apyODKHUX KpaiH MOps[ 3 1M MOHST-
TSIM BUKOPUCTOBYIOTBCS ¥ iHIII Ha3BU: «KOHCTHTYLIMHWI Harisi,
«KOHCTHUTYIIIHA FOPUCIUKITISD», «3aXUCT KOHCTUTYIIID» TOIO. [ToHATTS
KOHCTUTYLIHHOTO KOHTPOJIIO MAa€ KilbKa TIIyMaueHb. [HOMI KOHCTUTY-
LIHHUHA KOHTPOJIb BU3HAYAETHCS MHMPOKO: SIK JISTIBHICTH MapiaMeHTy,
TJIaBU JIEp’KaBH, CY/IB UM IHIIMX OPraHiB, NMOB’sS3aHUX 3 BUPILICHHSM
MUTaHHS BiANOBIHOCTI KOHCTHUTYIil Pi3HUM HOPMATHBHO-NPABOBHM
abo JuWIIe 3aKOHOAABUMM aKTaM. Y JAEIKMX BUIAJKaX HIEThCS PO
3IIMCHEHHS KOHCTUTYIIIHHOrO KOHTPOJIIO CAMHUMH JIFOABMH IUISXOM
pedepermymy. HaliOuIbI MPUIHATAM € BYy3bKE TIIyMA4eHHSI KOHCTUTY-
LIHHOrO KOHTPOITIO, 3TITHO 3 SIKUM BiH CHPHIMAETHCS HacamIlepes] K
OI[IHKA CyJlaM{ 3arajbHOl YW CIICI[IaJIbHOI FOPUCAUKIIIT HOPMATUBHO-
MPaBOBUX aKTIB IOJ0 X BiMOBIMHOCTI KOHCTUTYIIL. Bix Takoi oriHku
3aJeKaTh MOMKIMBOCTI 3aCTOCYBAaHHSI IMX aKTiB a00 HaBITh iX iCHYBaH-
Hi [3, ¢. 206]. MoXHa TOBOPUTH MPO KOHCTUTYI[IMHUN KOHTPONIb Y
3B’S3Ky 3 JOTPUMAHHSM TMPHUHIMIY MOALTY BIaJX B JEMOKPAaTHUHIH
MPaBOBIH JeprkaBi Ta 3akpiluieHHs M Horo B OCHOBHOMY 3aKOHI KpaiHH.
Toni KOHCTUTYLIHHNUI KOHTPOJIbL MOYKHA PO3ITISIIATH SIK ALSUTBHICT, SIKa
noysirae B 0OMEKeHH1 BIaiy Ta BUpilIeHHI KOHQIIKTIB [4, c. 25].

Birumnsiauii mocnigauk M. C. KenbMaH BU3HaYa€ KOHCTHUTYIIIN-
HUH KOHTPOJIb SIK TisUTbHICTh KOMIIETEHTHUX OpraHiB i3 3a0e3nedeHHs
BepxoBeHcTBa KOHCTHTYIIIT, 3aKOHIB Ta iHIIMX HOPMATUBHUX aKTiB Ta
HABOAWTH TaKi OCOOJMBOCTI BOTO IHCTUTYTY: 1) TUN IHCTUTYTY COLi-
AIIBHOTO, JIEPKaBHOTO KOHTPOJIIO, IO 3AIHCHIOETHCS TMOCTIHHUM Jep-
KaBHUM OpraHoM; Oe3MocepeIHbO MOB s13aHi 13 3/1IHCHEHHSIM JIepKaB-
HUX TIOBHOB&KEHB; 2) hopma npodeciifHoro Aep»KaBHOIO KOHTPOJIIO i
HaWBUIIA cepell CIeliali3oBaHuX (OpPM KOHTPOJIBHOI MHisIIbHOCTI,
3) KOHCTUTYLIHHUH KOHTPONb, Oyay4d KOHTPOJBHOKI Ta MPaBOOXO-
POHHOIO TIISUTBHICTIO, 0a3y€eThCsl HA TepeBa3i BUKOPHCTaHHS FOPUCH-
KLIHHUX 3ac00iB; 4) KOHCTUTYLIHHUHA KOHTPOJb MOIIUPIOETHCS HE
yuie Ha cepy YIpaBIliHHSL, ajie TAKOX OXOIUTIOE chepy HOPMOTBOP-
YOCTi, sSIKa 3JIIHCHIOETHCS aJIMIHICTPAII€r0, 1 BIUIMBAE HA HOPMOTBOP-
YiCTh 3aKOHOAABYOI BJIaW; 5) OpraH KOHCTUTYLIHHOTO KOHTPOIIO — 1€
CTIeMiaIi30BaHUH OpraH 3aXHCTy aKTa BUIIOL FOpUauYHOI crii — KoH-
CTUTYIIT IepKaBy; 6) KOHCTUTYIIHNN KOHTPOJIb — I1¢ HalBHIIA (ITICIIs
napaMeHTChKoro ta pedepeHaymHoro) gpopma koHTpoIo [5, c. 4].
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Amnani3 npo0ieMn TaKoX MOB’sI3aHUH 3 HEOOXITHICTIO 3’ICYBaHHS
MUTaHHS PO CIIBBIIHOMIEHHS MTOHATh «KOHCTUTYLIIHHUN KOHTPOJbY 1
«KOHCTHUTYLIHHMN HATJIS». Y FOPUINYHIN JTITepaTypi 3 I[LOr0 MPUBO-
JIy BUCJIOBJIOIOTHCS Pi3HI Horyisiau. Jleski aBTopu BBaXKarOTh IIi T10-
HATTS. TOTOXKHUMH, iHII PO3AUIAIOTH 1X, @ TPeTi BBAXKAIOTh HArJIs[
OJTHUM 13 BHUJIIB KOHCTUTYIIHHOIO KOHTPOJIO. 3 MOIJISY CEMaHTUKU
MOBH BHSBUTU PI3HHII0 MDX LUMH MOHATTAMH Maike HEMOKIIHBO.
JlocuTh 4acTo B HAYKOBIl JiTepaTypi iX BUKOPUCTOBYIOTH SIK CHHOHi-
MU, aJie, CXOXKe, Il TOHATTS He 30iratoThCs MMOBHOIO MIpOIO.

Harnsn, manpuknaa, TpoKypOpChKHH, Mepeadadac JUIe MOXK-
JUBICTh 3yNMUHEHHS! MPOTHIPABHOTO AisHHS Oe€3 mpaBa cKacyBaTH
pillieHHs MPaBOBUX aKTiB Jep:kaBHUX opraHiB. Mapinos I. 1. Ha npu-
knanai Pecmy6niku [lombiia 3a3Havae, 1m0 BUKOPUCTAHHS KOHLIGMIIIT
KOHCTHUTYIIHHOTO KOHTPOJIIO, a HE KOHCTUTYLIHHOrO Harjsay B ac-
niekTi aisuibHOCTI KoHcTUTyMiliHOrO TprOyHaity Pecriy0miku Ilonbima
CTae MOXIJIMBUM 3aBJSIKM TOMY, IO OpTaH HE JIMIIE 3BEpTa€ Ha Iie
yBary 3a TaKy HEBiAMOBIIHICTb Ta CaMOCTIHHO WIISIXOM OMYOIiKYy-
BaHHS CBOrO pimeHHs B o¢iniiiHomy BuaanHi KoHctutymiliHOTO
TpubyHanmy yHEMOXIIUBIIOE TAKUH aKT 13 CHCTEMH YHHHOTO 3aKOHO-
JaBcTBa [6, c. 9].

Mu noropKy€eMocs 3 TIO3HUILIE0 aBTOPIB, SIKi PO3YMIIOTh KOHTPOJTh
SK CUCTEMY BiIHOCHH MDK OpraHamy Jep>KaBHOI BJaJH, 3a HATJSAIO-
BUIl OpraH Mae MpaBo MpUAMAaTH OOOB’S3KOBi pIllIEHHS JJISI KOHTPO-
JBOBAaHOTO OpraHy y pasi MopylleHb (HANpHKIal, MPUITHHEHHS il
HOPMAaTHBHOI'O aKTy KOHTPOJIBbOBaHOTO Tija). Harisn y upomy ceHci
nependavae JMIIe MPaBO KOHTPOJIOIOUOTO OpraHy 3BEpTAaTH yBary
KOHTPOJTIOIOYOT0 OpraHy Ha MOPYIICHHS 3aKOHY, & CKacyBaTH BiAIO-
BIJTHUI aKT MO JIMIIIE ITiIKOHTPOJIbHHIA a00 BUIIMi opraH [4, ¢. §].

HeoOxigHO Takok pO3MEXKOBYBATH IOHATTS «KOHCTHTYIIHHHUN
KOHTPOJb)» Ta «KOHCTHUTYIIIIHE MPaBOCY /Is», 1110 TIOB’3aHO 3 Tiepea-
Yelo CIeliali3oBaHUM OpraHaM KOHCTUTYLIHHOI IOPHCAUKII HOBHX,
paHillle HEBiIOMUX MOBHOBaXXECHb. Y 3B’A3KY 3 IIMM KOHCTUTYLIHHUHN
KOHTPOJIb, 1110 3IHCHIOETHCS CYJIaMH CIICIiabHOI FOPUCIUKIIIT OIS~
ra€ BUHATKOBO B OLHI{I BIAIIOBIAHOCTI TOTO YM IHIIIOIO aKTa YU JisIb-
HOcTi OCHOBHOMY 3aKOHY. A KOHCTUTYIIIMHE MPABOCYIJIS — 1€ JisUTh-
HICTh CIICI[iaJTI30BAHOI0 OpPraHy KOHCTHTYIIIHHOI FOPUCIUKINT (KA
4epe3 HarjIsl BUIIOI CyI0BOT IHCTAHIIIT HE € YaCTUHOO CYJIOBOI BJIaJIH,
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a € Cy/IOBUM OpraHOM), SIKHH Ma€ BHUPIIIUTH IOPUAWYHUI CHip MiXK
CTOPOHAMH, SIK1 3aXHUILAIOTh Pi3HI FOPUINYHI TOCaIH, TiCIs 3aKiHIEHHS
SKUX el OpraH K He3alIeKHUH apOiTp yXBalitoe 000B’I3KOBE OCTAaTO-
YHe pilieHHs [6, c. 9].

3MiCT KOHCTHTYHIHHOTO KOHTPOJIO BH3HAYAETHCS XapaKTEpPOM
OpraHiB, sIKi HOro 37iHCHIOIOTE. ICHY€ IBi OCHOBHI CHCTEMH a00 Mojie-
711 KOHCTHTYLIHHOTO KOHTPOJIIO: «aMEPUKAHChKa» Ta «EBPOIMEHCHKaY.
AMepuKaHChKa CHCTEeMa iCTOPUYHO BUHHKIIA paHilie. 3TiJHo 3 i€
CHCTEMOI0, KOHCTUTYIIHICTh 3aKOHIB Ta IHINHMX aKTiB MEPEBIPAETH-
csl CyJaMH 3arajbHOl IOPHCAMKII Mil 4Yac po3riisay KOHKPETHHX
crpaB (KOHKpETHI mojanbi JIii). €Bporneiicbka cucreMa nependoayae
CTBOPEHHS CIIEIIaJIbHAX CYJIOBUX a00 KBa3iCYyJIOBHX OpraHiB KOHCTH-
TylilHOro KoHTpomo [3, c. 206]. OgHak cydacHMid iHCTHTYT KOHCTH-
TYLIAHOTO KOHTPOJIIO BiIPI3HAETHCS CBOEIO MiHIMBicTIO. DOpMH KOH-
CTUTYLIITHOTO KOHTPOJIO BCE BaKYe 3BECTH JO JIBOX OCHOBHHX
MoJieliel — «aMEepPHKaHChKOI» Ta «eBpomerchkoi». CrnocTepiraerbes
TEHJICHIIisl 710 TIOSIBU YHCICHHUX <3MillaHuX» (riopuanux) ¢opm, B
SKHUX y TiM 4M iHIIIH KOMOiHALlii TOEAHYIOTHCS TICBHI PUCH, BIACTHBI
pi3HUM MopensM. 30epirarody MPUHIUIIOBY PI3HUINI0 MK «aMepH-
KaHCBKOIO» Ta «EBPOINEHCHKOI0» MOAEISIMA KOHCTUTYIIHHOIO KOHT-
POJIO Ta KOHCTUTYIIHHOTO MPABOCY YIS, 11i MOJIEl B OaraThoxX Kpai-
Hax CTAalOTh CKJIaIHUMH, HACAMIIEPE Y MEKaX KOMIICTEHIIIT CyI0BOT
BJIAJIM, @ TAKOXK y (JOPMax Ta TUMAX KOHCTUTYI[IHHOrO KOHTPOIIO, SIKi
BOHH BHKOPHCTOBYIOTh. binblle TOro, y HHM3II IITATiB 3aTBEpIDKEHA
«3MilIaHa» MOJeIb KOHCTUTYIIHHOTIO MPaBOCYA, sIKa XapaKTepH3y-
€THCS HE JIMIIE TTOEAHAHHIM Pi3HUX (HOPM 1 BUAIB KOHTPOIIIO, ajie i
CyJlaMH 3araJibHOi FOPUCIMKIIIT Ta CIeliai30BaHMMK OpraHaMK KOH-
CTUTYLIIHOTO CyIOYMHCTBA [2, ¢. 3].

o cTocyeThest BaXKJIMBOCTI IHCTUTYTY KOHCTHTYIIHHOT'O KOHT-
POJIO B MOJNITHYHIA CHUCTEMi, TO II¢ OOYMOBICHO THM MICIEM, SIKE
Koncturyist mocigae B cycniyibctBi. OCHOBHUM 3aKOH, SIK TOJIOBHHIA
MOJITUKO-TTPABOBUI JOKYMEHT CYCHUIBCTBA, 3aKPIMJIIOE HABaXXIIU-
BIllll ACMIEKTHU IMOJIITUYHOI Ta COIIaJIbHO-EKOHOMIUHOI CUCTEMH, Op-
raHizailii jepxaBu, BU3HAYa€ OCHOBHI MpaBa, CBOOOAMU Ta 000B’SI3KU
rpoMajsiH. BUHATKOBa pojib y eMOKpaTH3allil MOJITHYHOI CHCTEMH
HAJIEKUTh IHCTUTYTY KOHCTHTYHIHHOTO KOHTPOJIO SIK HaiedeKTHB-
Hilmoro crnoco0y 3ade3nevyeHHs BepxoBeHcTBa KoHCTUTYII, 3a SIKOTO
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JUSUTBHICTh yCIX CYO’€KTIB TMOJIITUYHOIO MPOIECY MMOBHHHA YITKO
BigmoBizatu Korcrutyuii. ToMy mpuponHO, M0 iIHCTUTYT KOHCTHTY-
HIHHOTO KOHTPOJIIO Biflirpae 0cOOIMBY poJib B YKpaiHi: JuIie 3a0e3-
Mevyloun peaibHy, a He IeKIapaTuBHy ponb KoHCTUTYII1, Ha OCHOBI
1 B MeXKax SKOI Jii€ BeCh MOJITHYHUN MEXaHi3M, HOro MPaBIIiHHSA MO-
e MoOyIyBaTh MPaBHUIIO MPaBa SIK BaYKIMBOIO HAMPAMY MONITHYHOL
cucremu. OpraHu KOHCTUTYLIHHOTO KOHTPOJIO € HEBiJ €MHOIO
CKJIaJIOBOIO MEXaHi3My IMOALTY Bialu, apOiTpoM y KOH(]IIKTax Mix
3aKOHO/IAaBYOI0, BUKOHABYOIO Ta CyOBOIO T'JIKAMH BIIAJIH, MIX IIEHT-
pAJIBHUM Ta MICHEBHM PIiBHSAMH YNPaBIiHHS; HEOOXiJHA MPOTHBAra
3aKOHO/IABYiH Ta iHINIH HOpMATHBHIN (QOpMi epKaBHOI AISLUTLHOCTI.
BaxJuBICTh IHCTUTYTY KOHCTHUTYLIHHOTO KOHTPOIIO BH3HAYAETHCS
TAKOXK HOTO POJUTIO SIK Halle)eKTUBHIIIOTO MEXaHI3My 3aXUCTY OCO-
OMCTOCTI BiJl CBaBLLUIA BJaJv, 3aCO0y 3a0€3MeueHHS] OCHOBHHMX TIPaB 1
cBobox moaunu [7, ¢. 2].

Miclie KOHCTUTYIIHHOTO KOHTPONIO B CHCTEMi Jiep)KaBHHUX iH-
CTUTYTIB y IOPHINYHIH JiTEpaTypi JOTPUMYETHCS TYMKH, IO OpPraHu
KOHCTHUTYI[IHHOTO KOHTPOJIIO HE BXOAATH JIO YKOJHOI 3 T'iJIOK BIIaJIH,
iX MOXXHA BKJIFOUUTH JIO CIICIia]IbHOI, YETBEPTOI TUIKM BJIAJIH, KOHT-
ponto. 30kpema, ¢paHily3bkuii koHcTHTyIioHamicT JI. daBop BBa-
JKae, 10 «ChOTOJIHI B OUTBIIOCTI KpaiH, siKi MpUiHsIM Moaenb Kenb-
3eHa, KOHCTUTYIIiiiHe TpaBocyas mepedyBae 103a MEXaMH TPbOX
TTOK Bjaju, 3a0€3Meuy0Un 311iCHEHHS! HUMH CBOIX TIOBHOBAXXEHBY.

Ha nymky B. C. E63eeBa, Koncruryuiitnuii Cya, 3 ogHOro 00Ky,
SBIIsiE COOOI0 CYyJOBUH OpraH, a 3 iHIIOrO — OJJMH i3 BUIIMX JEpKaB-
HUX OpraHiB, KWW caMOCTiliHO 1 He3anexkHo jaie. Yupkin B. €. 3a-
3Hauae: «Ha BigMiHy Bij BiIOMYOro Ta aJMiHICTPaTUBHOTO KOHTPO-
JIIO, 10 BEIEThCS OpraHaMH, sKi 3JIHCHIOITh # 1HIN (YHKIII,
IHCTUTYTH KOHTPOJIbHOI BJag MOCIAal0Th CaMOCTiliHE 0coONInBe
MICIle, 1I¢ YiTKO BHUPaXEHO B 3aKOHOJABCTBI. P0O3/iIH, MPUCBSYCHI
opraHam KOHCTUTYIL[IHHOTO KOHTPOITIO, ... BIIOKpEMIIEH] BiJl T1aB Mpo
npaBocyans». ToMy B KOHCTUTYIISIX HU3KH JIepKaB BUAUISIOTH PO3-
Ty (TJ1aBW), MPUCBAYECHI KOHCTUTYIIMHOMY CyAY, i HE 000B’SI3KOBO
BOHHM MPUB’s3aHi 10 PO3ALTIB, MPUCBIUEHNUX CYAOBIH CHCTeMI, Cy10-
Biit Biazi [8, c. 95].

BucnoBku. Ha 0cHOBI BHIIE3a3HAUCHOI0 aHATI3Y KOHIICHIIT KOH-
CTUTYIIHHOTO KOHTPOJIFO, BU3HAYCHHS MO0 MICIISI B CHCTEMI JIepXKaB-
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HOI BJIaJy MOKHA BIA3HAYUTH CKJIAJHICTh Ta HEOJHO3HAYHICTL M1AXO0-
JIB JIO HBOTO, II0 TAKOXK BKA3y€ Ha HEOOXITHICTh MOAAIBIINX JOCITi-
JDKEHb IIbOTO 1HCTUTYTY JUISL BHIIOTO PIBHSI JTOKTPUHH JJISL PO3POO-
JieHHs! epeKTUBHUX MEXaHi3MiB BJIOCKOHAJICHHS MPAaBOBUX Ta IHIIMX
NPUHIUTIB (YHKIIOHYBaHHS KOHCTHTYLIHHOTO KOHTPOIIO, PO3po0-
JICHHS €IMHOT KOHIIETIIii PO3yMiHHS IHCTUTYTY KOHCTUTYLIHHOTO KOH-
TPOJIIO B iHTEpecax epeKTUBHOTO 3aXHUCTY MpaB i CBOOO TpPOMaJIsSH Ta
(YHKI[IOHYBaHHS JIep>KaBHO-IIPABOBOTO MEXaHI3MYy.
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CONCEPT AND ESSENCE OF CONSTITUTIONAL
CONTROL IN UKRAINE

The theoretical prerequisites are analyzed in the article along with practice of
the institution functioning of constitutional control. There are studies about the
concepts and features of constitutional control and the relationship with the
concepts of “constitutional supervision” and “constitutional justice”. The study
established that constitutional control, being a specific means of protecting the
Constitution, acts as a specialized mechanism, a system for ensuring the constitution
as a normative legal act of higher legal force, and a kind of control as a
corresponding function. The concept of constitutional control has been defined, in
particular, and its definition should be understood as the power granted to the
relevant body to control and, if necessary, establish the conformity or inconsistency
with the Constitutional acts adopted by various public authorities, and especially the
laws adopted by representative institutions. The forms of constitutional control and
tendencies of their development are examined, the place of constitutional control in
the modern state-legal mechanism is also determined. The content of constitutional
review is determined by the nature of the bodies that exercise it. There are two main
systems or models of constitutional control: “American” and “European’ one.

It is determined in the article that the place of constitutional control in the
system of state institutions in the legal literature is due to the fact that the bodies of
constitutional control are not included in any of the branches of government, they
can be included in a special one, the fourth branch — which is control.

The authors made a distinction between the concepts of ‘“‘constitutional
control” and “constitutional justice”. It was found out what is connected with the
transfer of new, previously unknown powers to specialized bodies of constitutional
Jurisdiction. In this regard, the constitutional control carried out by the courts of
special jurisdiction consists solely in assessing the compliance of an act or activity
with the Fundamental Law.

Key words: constitutional control, constitutional supervision, constitutional
Justice, forms of constitutional control, state-legal mechanism.
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CJIITYUX (PO3IIYKOBUX) A1

Y ecmammi nasederno ocodonusocmi donumy ManorimHix ma HenOGHOAIMHIX 0CiO
y X00i npogedents criouux (po3uykoeux) Oitl. JJociiodceno numants wo0o maxmu-
KU npogedeHHs. OONUMY 3a3HAYeHUX 0cib pisHux gikosux epyn. Posenanymo, Oe kpa-
we npogooumu OONUm MAAOIMHIX Ma HEeNOBHONIMHIX 0CiO, wob docsemu memy
donumy. 3’sacoeano, sk mae 6ymu 6CIMAHOBIEHO MA NPOBEOEHO OONUM HENOGHOIM-
HIX 0Ci0, SKI CMpajicoaroms Ha po3ymMo8y Gi0CMANICMb Y NCUXONOZIYHI PO31aou.
Ilpoananizosano Oesxi npobremu nio yac nPogedexHs OONUMy MALOLIMHIX MA He-
NOBHONIMHIX 0CI0O Y X00I NPOBEOeHH s CLIOUUX (PO3ULYKOBUX) Oiti ma 3anponoHO8AHO
BUCHOBKU W0OOO0 IX BUPTULEHHSL.

Knruosi cnosa: oonum, oonum HenoSHOIIMHIX MAa MAIOAIMHIX 0Cib, 00cydose
PO3CNIOYBAHHS, MANONIMHI MA HENOGHOMIMHI 0COOU, CLIOUUL, YAC NPOBEOEHHS O0-
numy.

IMocTranoBka mpo6aemu. Ha choroaHi 3ajuinaeThcsl akTyallb-
HUM TUTaHHS CTOCOBHO MOXJIMBOCTI MPOBEIEHHS JOMUTY MAaJIOJIT-
HiX Ta HEMOBHONITHIX SK crnenudiuHoi rpynu ocid y 3aidCHEeHHi
KPUMIHAJIBHOTO TPOBa/KEHHSI, 3yMOBJICHOT BIKOBUMHU BJIACTHBOCTSI-
MU iX TMCHXiKH, IO TTO3HAYAIOTHCS Ha MPUPOJI Meplentlii, 3amam’s-
TOBYBAaHHS Ta IMOBTOPCHHS JONMUTYBAaHUMH €Ii30/1IB crpaBu. JlonmuT
y KPUMIiHAJIBHOMY CYJOYMHCTBI € HaWOUIbII PO3MOBCIOIKEHUM 3a-
cobom 30mpaHHs AoKa3iB. Lle sk cTocyeThes i IOMUTY MaJlONITHIX Ta
HEMOBHOJIITHIX 0Ci0 Mg Yac JOCYA0BOI'0 PO3CIiAyBaHHS.

AHaji3 ocTaHHiX gocaimkens i myomikamiii. JlocnimkenHs 3a-
3Ha4eHOI MPOOJIEeMaTHKH 3aII0YaTKOBAHO Y TpaIsix 0araTboxX BiTUH3-
HsHUX yueHuX, Takux sk: lO. [1. Anenina, B. I1. baxina, B. JI. Bep-
Ha3a, P. C. benkina, B. K. Becensckoro, A. ®. Bono0Oyesa, A. €. I'o-
nyooBa, B. I I'amarana, B.TI.Tl'onuapenka, B. 5. ['opGauerchkoro,
I'. B. dinkiBcbkoi, B. A. XXypasns, A. B. Imenka, O. M. Kpykesuy,
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H. I. Kmumenko, 1. I. Korytuua, B. A. Konecuuka, B. I1. Konmaxosa,
M. B. Koctumskoro, M. O. Kapnenka, B. C. Komapkosa, B. O. Ko-
HoBasioBa, O. O. Kouypa, C. B. Ky3uenora, O. O. Jlaas, O. O. Jle-
BeHnapenka, ['. I. [TnukansoBa, M. A. Iloropemnskoro, M. O. ITacexka,
C. B. llacrymienka, A. b. Pomanroka, B. B. Pomantoka, H. 111. Cadina,
M. O. CeniranoBa, O. M. CepOynosa, /I. b. Cepreera, O. b. Conog-
tioBa, T. B. ®ominoi, O. 0. Xaxymska, P. C. Xonona, C. C. UepHse-
cekoro, 0. M. Hopnoyca, B. IO. Illeniteka, JI. O. [llunraprosa Ta iH.

®opmyaoBaHHsI MeTH. MeTOI0 CTaTTi € 3’ICyBaHHS OCOOJIHBO-
CTel JOMUTY MaJIOJITHIX Ta HEMOBHOIITHIX 0Ci0 y X0/1 MpOBeeHHS
CIiaunX (PO3IIYKOBHUX) JIii.

Buknan ocHoBHoro marepiamy. /s ycmimaoi peamizanii go-
MUTY BaroMe 3HAYCHHs BiJirpae TOYHA HOro opraHiailis, IO MMOJIs-
rac B IOBHOMY Ta BCeOIYHOMY ONaHyBaHHI MaTepialliB KpUMiHAIb-
HOT'O TPOBAJKEHHS, 03HAHOMIJIEHHS 13 OCOOJIMBHMHU MPOOIEMaMHu Ta
3 OKpPEMHMH BiJOMOCTSIMH IIPO 0COOY MOMUTYBAHOTO, CTBOPCHHS
TUTaHy, YTOYHEHHS MUTaHb 1010 (OpMYBaHHS HaJCKHUX BITHOCHH 3
JONHUTYBaHHUM, PO Yac Ta Micie mposeaeHHs [1, c. 175]. [Ipore Tak-
THKa 1 OpraHi3aiis 31iliCHEHHsI IOMUTY HEMOBHOJIITHIX Ma€ CBOI BJia-
CTHBOCTI, 10 mependaueHi KpuMiHaIbHUM MPOIeCyalbHUM KOJICK-
com (KIIK) Ykpainu.

HenoBHOMITHEOMY, KOTpHIl HE JOocsar 16 pOKiB, BiANOBIIHO 10
4. 3 cr. 226 KIIK Ykpainu, moscHIOIOTH Mpo Horo 000B 30K HaJa-
BaTH NPaBIUBI TIOKAa3aHHsI, aje HOro HEe MONEPeHKAITh PO KPUMI-
HaJbHY BIJMOBIJAIBHICTh 3a BIIMOBY B HaJlaHHI MOKa3aHb YW Ha-
JIAaHH1 HENPaBINBUX MTOKa3aHb [2].

VY X0zl IONUTY i3 3aJlyd4eHHs Ieaarora MoKa3aHHs HEMOBHOJIIT-
HBOT'O CBIJIKA y MPOTOKOJIi 3alKUCYIOThCS 3PO3YyMLIOI HOMY MOBOIO,
Oepyuu 10 yBaru ocoOJIMBOCTI MOBH CBijnka. [IpoTrokon monuty ma-
JIOJITHBOI OCOOM Ma€ 3auMTYBATHCS HE MAJIOJITHBOMY, a BUHMTEIIO,
3aKOHHOMY MpPEICTaBHUKY, JIiKapio, B TOMY BHIAJKY, SKIIO BOHH
HasIBHI Mij] yac gonury [3, c. 334].

TakTuka MPOBEACHHS JOMUTY BIIMOBIIHOI TPyNu 0ci0 Mae CBOi
cnequdiuHi 0COOMUBOCTI, SIKi 3YMOBJIEHI BIKOM, OCOOJHMBOCTAMH
TICUXIKH, MaKpO- Ta MiKpOCEpPEIOBUIIEM, 3arallbHUM PIBHEM PO3BUT-
Ky 0coOH, 1110 3aJIeKHUTh BiJl CEPEOBHINA, B SIKOMY BOHA 3pOCTaE,
iHTepeciB, MOBEOIHKH, MOTPed, OCOOIMBOCTEH JIOTIKM Ta MHCIICHHS
Ta IHIIKMX (aKTOpPiB, HA SKi MAa€ CIMPATHCA CIIAYUH i Yac AOMHUTY.
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Chiuuii miepe; TOMUTOM Mae JICTaabHO O3HAMOMUTHUCH 13 MaTepia-
JIaMH CIIPaBH, 3 OMEPATHBHO-PO3IIYKOBUMH BiZJOMOCTSIMH, HAKOIHUYYE
iH(OopMalliro Ipo 0cody JOMUTYBAHOTO Ta BUPILIEHHS Pi3HUX crerudi-
YHUX MUTaHb. 3i0paHi JaHi JOMOMAararoTh CIIiTMOMy PO3pPOOHTH TaKTH-
Ky JIOITUTY Ta CIPOrHO3YBAaTH XiJ cirimguoi (po3urykoBoi) aii [1, c. 176].

Y mporieci JOCY0BOro po3ciiilyBaHHs MPOKYPOp Ta CIIUUM CTH-
KalOThCSl Y CBOIM JSUIBHOCTI 3 HEOJJHAKOBUM BIKOBHM Ta MPOIIECYalTh-
HUM CTaTyCOM 3a3HAa4eHHX OCi0 y BH3HAUEHHX KPUMiHAaJbHUX IPOBa-
JDKEHHSIX, HANpPUKIAJ] SK HEIMOBHOMNITHIM YK MAJIONITHIA CBIJIOK,
MOTEPIMK YM MiI03pIOBaHUK. 3 OIVISy HA 1€ BaroMuM (pakTopom
3IIMCHEHHS SKICHOTO JIOIUTY € aHaJli3 0cOOU JIonuTyBaHoro [4, c. 177].

[lig wac 3mifiCHEHHS KPUMIHAJIBHOTO MPOBAPKEHHS CTOCOBHO
HEMOBHOJITHIX, KpiM o0cTaBuH, HaBeneHux y ct. 91 KIIK Ykpainu,
CIiTYMA Ma€e BpaxyBaTH IIe i:

1) yMOBH JXKHTTS Ta BUXOBYBaHHS 0COOH;

2)cTaBlieHHS OCOOH JI0 BUMHIOBAHOTO JISTHHS;

3)BiK TONMUTYBAHOTO, CTAaH 37I0POB’Sl T4 PiBeHb PO3BUTKY, COILIi-
QJIBHO-TICUXOJIOTIYH1 PUCH 0CO0H;

4) IPUCYTHICTh IOPOCIUX MiAOYpIOBaYiB Ta IHIIMX CIIBYYacHH-
KiB KpUMIiHAJIBHOTO TIPaBOMIOPYLICHHS;

5)cimeliHi CTOCYHKH, OOCTaHOBKY B Hil, B3aEMHUHH MiX JOpOC-
JIUMU, MIXK JIOPOCTUMHU Ta JITbMHU, BUXOBaHHS OCOOH;

6) CTOCYHKH B IIKOJIi 200 B iHIIOMY HaBYaIbHOMY 3aKJIa/li, B3a€MH-
HU MDK OCOOOFO Ta BUMTEJIEM, OTHOITKAMH, XapaKTEPUCTUKA OCOOH;

7) MOBEIIHKY 0COOHM I103a JIOMOM Ta 3aKjIaJIoM OCBiTH [2].

3a3HaueHi KpUTepii MarOTh OYTH JOCIIPKEHI MiJ] Yac 3iCHeHHS
JOCYZIOBOT'O PO3CIiTyBaHHs, 1110 € 3alOPYKOI0 JOJAepKaHHsS U yOe3-
MEYEHHS CBOOO/IH 1 MpaBa HEITOBHOIITHIX.

Bik HemoBHOIITHIX OCI0 € YMOBOIO, 3a SIKOK CITiidoMy Tpeba Tie-
penbaunty 3amacHi 3acoOM IOPUAMYHOI OE3MEeKH B KPUMiHATEHOMY
ITPOBA PKEHHI, 30KpeMa B Till CTaii, Jie HACThCS PO OJePIKaHHsI TTOKa-
3aHb 3a JIOMOMOIO0 I0NUTY. KpuMiHambHe mpolecyaibHe 3aKOHO/IaB-
CTBO HE 3a3HAYMIIO BiK, 3 SIKOTO HEMOBHOJITHI MOXYTh OpaTd y4acTb y
nonwti [5, ¢. 646]. Oqrak BinmoBinHO 10 cT. 22 KpumiHaabHOro Koje-
kcy (KK) Ykpainu kpuMiHajabHA BiJIOBIJAIBHICTh HACTAE 32 KPUMi-
HaJIbHE MPABOIOPYILEHHS, BUNHEHE 0c00010 Yy Billi 3 16 pokiB. Ocobu
y Billi 14—16 poKiB MPUTATYIOTHCS [0 BiIOBIIAIBHOCTI BUHSTKOBO Ha
mifcragi 4. 2 cr. 22 KK Vkpainu [6].
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HenoBHOMITHIX 0ci0 MOXKHA KIAcH(iKyBaTH 3a BIKOM Ha:

1) nursawmii (o 1 poky);

2) paHHE TUTHHCTBO (BikoM Bin 1 10 3 pokiB);

3) nomkineHUH (BiK Bix 3 10 7 poKiB);

4)monoamuii mKinkHUH (Bik Big 7 1o 12 pokiB);

S)migmitkoBuit (Big 12 g0 15 pokis);

6) crapmmii WKinbHUH (BiK Big 15 1o 18 pokiB).

Bonu mMaroTh npaBo OyaM JIONHUTAaHI SK CBIJIKH, ITiI03PIOBaHI, 00-
BHUHYBaueHi. 3rigHo 3i cT. 226 KIIK Ykpainu HemoBHOMITHIN CBiIOK
MOXe OyTH BUKJIMKAHUH JJIs1 IOMUTY TUIBKH 13 3aKOHHUM TMPEACTaB-
HHKOM [2].

[NoBicTka, sika Mae aJpecyBaTUCS HEMOBHOIITHHOMY, HaJCHIIA-
€TBCSl HE lOMy caMOMy, a OIHOMY i3 HOro 0aThKiB, OMIKYHIB, MIKITY-
BaJILHUKY YH JI0 aIMIHICTpaIlil BiAMOBIHOrO JUTSYOrO 3aKJIAJy, JIC
BiH 3HAXOOUThCH [3, ¢. 334].

VY KIIK Ykpainu 3a3HaueHoO XiJ MPOBEACHHS OMHUTY HEIIOBHOIIT-
HBOrO CBijIKa. JOMUT HEMTOBHOJIITHROT'O CBijIKa Y Billi /10 14 pokiB, a 3a
HaMIpOM CIIi1490ro, 0coOu y Billi 10 16 POKIB, 3MIMCHIOETHCS 32 y4yacTi
nenarora, a 3a nmotTpedu 3 JikapeM, OaTbkaMH YM 3aKOHHMMH TIpeJcTa-
BHUKaMU. [lemaror 0OOB’SI3KOBO 3aTy4a€ThCs IMiJ] Yac JIOMUTY CBijKa
70 14 pokiB. Y BHUHITKOBHX BHUIAJKax 3alpOLIYIOTh BUUTENS, KOJIU
HEMOBHOJIITHS 0C00a BiJICTa€ B PO3YMOBOMY PO3BHUTKY, BiJTIOJIKYBaTa
YK 3 0COOOK0 BXKKO YCTAHOBUTH TICUXOJIOTTYHUN KOHTAKT [2].

[Ipobiniema, 1110 BUHMKAE B XOJIi IPOBEIACHHS JIOMUTY HEIOBHOJMI-
THBOI OCOOH, TOB’sA3aHa 3 THUM, 1[0 B 3aKOHOAABCTBI HE 3a3HAYCHO
YiTKO MPOIECYaTbHUI CTaH Melarora y mpoueci JOMuTy, KOJIu 0Co0y
OOBHHYBAYEHOT'0 YH MiI03PIOBAHOI'0 BU3HAHO PO3YMOBO BiJICTAJIOKO.
Y 3aKOHOJABCTBI YITKO HE MPOIUCAHO, KWW came Meaaror 4yu ICH-
XOJIOT MOJKe OyTH 3ally4eHUM JI0 IOMUTYy. ToMy BBa)kaeMo 3a He0O-
XiJTHE 3aIIOBHUTH 110 MPOTAIMHY B 3aKOHOAABCTBI [7, c. 82].

Ha npakTumi 3aimy4aeThbes meaaror 3 TOro HaBYaJIbHOTO 3aKiIay,
Jie HABYAETHCSl HEMOBHOMITHS ocoba. Skiio 1s ocoba Ha 1ell yac He
HABYAETHCS, TOAI JOPEIHUM OYIIO 3alIPOCUTH KOJIHUIIHBOT'O MeAarora
YH TICHXOJIOTa, SIKI paHille MiATPpUMYBaId 3 0co00r0 KoHTakT. [lena-
roroM MoXke OyTH IIle i BUXOBATEIb JUTSIYOrO CaJIKa, SKIIO B JIOMHTI
3aJTy4eHHI MaJIOiTHIN CBIIOK.

Komnu cnimuuit 1o monuty 3ajinydae nenarora, TO JUisl OYaTKy BiH
Ma€ 3’5CyBaTH, B SIKMX CTOCYHKaX 3HaXOISAThCS TOMUTYBAHUM Ta Tie-
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naror. Y TOMy pasi, SIKIO B IeJarora 3 HEMOBHONITHIM € KOH(QJIIKT,
TOJI 3HAXOKEHHS TaKoi OCOOM IiJ| Yac JOMUTY € HEIOPCYHO Ta
HEraTUBHO BIUIMBATHME Ha XiJ| MPOBEICHHS CIIT40i (PO3IIYKOBOT)
oii [8, c. 131].

Crnimuuii mMae nomatv 70 MaTepiayliB KpUMIHAJIBHOrO IPOBa-
JOKEHHS JIOKYMEHTH, 110 OyayTh MiATBEPPKYyBaTH OCBITY Tieiarora,
HOro crax Ta 3 KO0 BIKOBOIO KAaTEropi€ro Mpaioe NeJaror y Hab-
yaJibHOMY 3akiiafi. [loxBanbHO Oyjie, SKIO 10 JONMUTY OyIe 3amyde-
HO TIefiarora, SIKHi Mpamioe 3 OJHONITKAMHU JONUTYBaHOI ocobu. 3a-
JMYYeHHS! BUMTEISI Ma€ BciMa croco0amMH JONOMaraTé JOCSTHEHHIO
METH JIOTIHTY.

[Mix wac po3risily MUTaHHS 10O 3ATyYeHHS MCHXO0J0ra 10 JI0-
MUTY HEMOBHOMITHBOT'O NOCTAE MPOOIEMHE MUTAHHS CTOCOBHO TOTO,
SKMM YAHOM Ma€ BCTaHOBIIOBATUCS TNCHXIYHUIM po3iaj 4 BiacTa-
BaHHS Yy ICUXIYHOMY PO3BHUTKY.

VYkpaiHCBKi BUEHI-IPOLIECYaiCTH JTOXOJSTh BHUCHOBKY, IIO L€
MUTAaHHS Ma€ OyTH BHPIIIEHO 3a JOMOMOIOI0 TICHXIaTPHUYHOI eKCIiep-
TH3H, 3[IIIICHEHHS KO Ma€ BUSBIATH (aKTH MPO HASIBHICTH TEpeHe-
CEHMX HEIMOBHOJIITHROI 0CO00I0 3aXBOPIOBAHHSI Ta TPABM, IO CIIPH-
YUHWIM 3MIiHY TIOBEIIHKM Ta TepeOyBaHHSI OCOOM Ha OOJKy Y
ncuxiatpa [7, c. 83].

3rigno 3 1. 7 noctanoBu [lnenymy BepxoBHoro Cyny Ykpainu
«IIpo mpakTHKy 3aCTOCYBaHHS CyAaMH YKpalHM 3aKOHOJABCTBA Yy
crpaBax IMpo 3JI0YMHHU HEMOBHOJITHIX» TOBOPUTHCS, 110 Y pa3i HasB-
HOCT1 BiIOMOCTEeH, Yy SIKHX TOBOPUTHCS PO BiACTaNiCTh HEOBHOMIT-
HBOI 0co0H, Mae OyTH 3A1MCHEHHA CyJI0Ba TICHXOJIOTO-TICHXiaTpUIHa
YM TearorigHO-TICUX0JIOTONICUXIaTpUYHA €KCIIePTH3a JIJIs 3’ ACyBaH-
Hs MUTaHHS MO0 iICHYBaHHS Y BiJICYTHOCTI y BiJIOBiHOT 0cOOU
BiJICTaBaHHs y IICHUXIYHOMY PO3BHTKY, MpPO piBEHb BiJICTaBaHHS,
3’sICyBaHHS 3arajJibHOTO CTaHy PO3BUTKY OCOOHM 3 METOIO BUPIIICHHS
MUTAHHSI O[O0 TOr0, YM MOTJIa 3a3Ha4yeHa 0co0a B MOBHOMY 00CsI3i
YCBIJIOMJIFOBATH 3HAYCHHSI CBOIX JIill 1 IKOKO MIpOIO Majia 3MOTry Ke-
pyBaTi HUMH. LI ekcriepTr3a BCTAHOBIIOETHCS 3a JOMOMOTOIO CIie-
HiaTICTIB y cdepi UTAY0I Ta IOHANBKOI ICUXOJOTii (TIcuxoiora 4u
neiarora) Ta ncuxiarpa [9].

Takox HayKOBIIi 3a3HayalOTh, IO y XOJi JOMHUTY HEMNOBHOJMIT-
HBOT 0co0wH, sika OyJia BU3HAUEHA PO3YMOBO BiJICTAJIO, Mae 000B’sI3-
KOBO OpaTu y4acTh Jiikap-nicuxiatp, 00 caMe ocTaHHil € KBasidiko-
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BaHUM CIIEiaJIiICTOM 3 MUTaHb PO3yMoBoi Bifcranocti. Criguuii Mo-
e OTPUMATH BiJOMOCTi LIOAO PO3YMOBOI BiJICTAaJOCTi JONUTYBaHO-
o i3 CBIIYEHb OJU3bKUX, POAUYIB, BUMTENIIB, MEAMYHOI KAPTKH YH i3
CBOIX BJIACHUX CIIOCTEPEXKEHb [7, ¢. 83].

Tomy BBaxkaeMO 3a HEOOXIHE JIOMOBHUTU KPUMIHAIBHE TIPOIIC-
CyaJIbHE 3aKOHOJABCTBO TOJIOKEHHSIM, LIO TIiJl 4ac AOMHUTY HEMOBHO-
JITHBOI 0COOM, SiKa Ma€ IMCUXIYHUN po3Jia] Y¥ PO3YMOBY BijCTa-
JIiCTh, 000B’SI3KOBOIO € y4acTh IICUXO0JIOra Ta IcuxiaTpa.

BinnoBifHO 10 3aKOHOMABCTBA HEOIMIHHO 3aJIy4a€ThCs 3aXUC-
HUK TiJ 4ac AOMHUTY HEMOBHOMITHBOIO Y Billi A0 18 poKiB, SIKMiA mi-
JIO3PIOETHCST UM OOBHHYBAUYETHCSI Y BUMHEHHI KPUMIHAIBHOTO TMpa-
BOMOpYIIEHHS [5, c. 647].

Crniguuii 10 JONMHUTY HEMOBHONITHBOTO PO3’SICHIOE 3aKOHHOMY
MPEACTaBHUKY, NIEIarory Y MCUXOJIOTY iX 000B’S30K LIOA0 MPUCYT-
HOCTI TIpW Lid cmiguiil (po3uIykoBiil) aii, iX mpaBo BHOCHTH 3ayBa-
KEHHS Ta 3 J03BOJY CIiAYOr0 CTABUTH 3alUTaHHS JOMHUTYBaHOMY.
[MuTanns, ski Oynau 3amuTaHi y XOA1 3 CHEHHS JOMHUTY, BHOCITHCS
1o rporokoiy [10, c. 603].

Crniguunii o0Mpae TaKTUYHI MPUHOMHU T/ Yac 3IMCHEHHS JIOMUTY
caM y BIAMOBIIHOCTI i3 0coOMCTICTIO AonuTyBaHoro. Komu nonuty-
BaHUW HEMUCIUIUIIHOBAHUN Ta HECIYXHSHUU, CIIIYUN TIOBUHEH BU-
SIBUTH CEPHO3HICTD Ta CYBOPICTh, @ KOJIU HEMOBHOJIITHS YH MaJIOJIiT-
Hs oco0a COpOM’s3JIMBa, HEpillly4ya, TO 3a0XOTUTH W MiA0aqbOpUTH
[1,c. 135].

AXTyaJbHUM 3aJUIIAETHCS MTUTAHHS, IO CTOCYETHCS MICIISI TIPO-
BEJICHHS JIONUTY HEMOBHOIITHLOrO. Miciie JONUTy Mae mofo0aTucs
JONUTYBaHOMY, CTBOPIOBAaTH OOCTaHOBKY, IIIO CHPHUSATHME TICUXOJIO-
TYHOMY HACTPOIO Ha PO3MOBY 3i CIiTYMM. 3aKOHOJABCTBO BCTaHO-
BHJIO BUTbHUI BUOIp YIIOBHOBaXXEHIN 0c001 MPOBEIEHHS CITIT40i (po-
3IIYKOBOI) il 3aJIeKHO BiJi KPUMiHAIBHOTO MPOBayKEHHS. [Hakie
Ka)Xy4H, JIOIUT TIOBUHEH BIAOYBATHCS Y MICII TIPOBEACHHS J0CY/I0-
BOT'O PO3CHiAyBaHHS YU B IHIIOMY MiCIli 3a 3roJI00 O0COOH, SIKY Ma-
10Th ponutatu (4. 1 cr. 224 KIIK Vkpainn).

Cnmparourich Ha JI0CBiJ] Y MPaBOBiH MPAKTHIIi, JOTUT HEIOBHOIIT-
HIX MOJIOAIIOrO BIKY HalKkpaile 3iiiicCHIOBaTH B aTMmocdepi, ao0pe
3HAHOMIN Ta TMOBCSKICHHINH JUIs JIONMUTYBAHOI OCOOW, HANPUKIAJ Y
JIUTSYOMY CaJIKy, IIKOJI YM KBapTUpi, Ae ocoda nmpoxusac [4, c. 178].
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Ha mnporuBary nonuT HEMOBHONITHIX CTapmioro BiKy Kpaiie
3IiiCHIOBAaTH B KaOiHET1 cIiyoro, TOMy HIO /ijoBa 0OCTaHOBKA Ta
MOSICHEHHST CJIITYOT0 IIOA0 MPOBEACHHS JONMUTY OyJe 3a0e3rneuyBa-
TH NIPABJIMBI Ta MMOBHI MOKa3aHHs qonuTyBaHoro [11, ¢. 448].

Craimaomy Takox Tpeba 3BepTaTH yBary Ha 4ac MpOBEACHHS J0-
nuTy. 3rigHo 3 4. 2 c1. 226 KIIK Ykpainu gonut MajoniTHIX Ta He-
MOBHOJIITHIX 3a00pPOHEHO MPOBOAUTH 0Oe3 TepepBU Oublie ofHiel
TOJIMHM, a y IJIOMY OUIBIIE JIBOX TOJUH HA JicHb. 3aKOH BHU3HAYAE
OJIMH TIAXiJ 0 4Yacy MPOBEACHHS JONUTY HEMOBHONITHIX Pi3HOTO
BiKy, IO, Ha Hally JAYMKY, € CYTTEBOIO MOMHIIKOIO Ta MOTpedye
OUTBIII JETaJbHOT0 PO3MIISAY 3aKOHOJABIIEM I[LOTO ITUTAHHS Ta BHE-
CEHHS 3MiH JI0 YMHHOI'O 3aKOHOAaBCTBA [2].

Mix HayKOBISIMH Ta BYCHHUMH € Pi3HI TyMKH CTOCOBHO 4acy Mpo-
BEJICHHS JIONUTY 3a3HadeHuX oci0. OjHI BUEHI JOXOASTH BHCHOBKY,
IO Mepiof JOMUTY MAIOJITHIX HEe Mae OyTH JOBILIHMM 3a MIiBTOPH 'OAM-
HH, & CTOCOBHO HETIOBHOJIITHIX HE BBaXKAIOTh 32 MOTPIOHUM TIPOBOUTH
JOBTOTPUBAIME JonuT Oe3 mepepBH. IHII JOCTITHUKA MPOMOHYIOTH
3IiHCHEHHs TONHUTY 0e3 IepepBy He Oibliie ToAUHN [5, ¢. 646].

VY HaylIli BUCIOBJIIOETBCS MO3MILISA, [0 HAMOUIBII ONTHMAIbHUMA
Yac MPOBEICHHS JOMHUTY HEMOBHOJITHROTO 0€3 MmepepBU MOXKE TpH-
BaTH HAWOLIbIIE OJHY TOAMHY. SIKIIO CAiAYUil 0auuTh, IO JIOMHUTY-
BaHUI CTOMHBCS, TO BiAMOBiIHA ciigdya (PO3UIYKOBA) it Mae OyTH
MPUITUHEHHS, HABITh SKIIO JIOMUT TPUBAB MEHIIIE OJIHI€T TOANHHU.

Tomy BYeHi, mpoaHaNTi3yBaBIIM 1€ TUTAHHS, JIMITA BUCHOBKY,
IO Mijl 9ac JOMHUTY HEMOBHOMITHLOIO OOBUHYBaYEHOI'0 Yac TPUBaH-
HSl IOMHTY He Mae mepesuiryBatd 40 xBunuH Oe3 mepepBH, a 3ara-
JIOM JIONUT HE Ma€ TMEepPeBHIIYBATH YOTHPHOX TOIWH Yy JIeHb, 00 3a
MICUXOJIOTTYHIUMH TIOKa3HWKAaMH Mi€i BIKOBOI Ipymnmu 0coOU MOXYTb
yTpUMYBaTH CBOIO yBary npotsrom 40—45 xsunus [12, c. 193].

HocnixeHHs 4acy, MpOTSIroM sSIKOro OyJie TpUBaTH JOMUT HEo-
BHOJIITHIX Ta MaJIONITHIX 0Ci0, Ma€ BUBYATHCS Pa3oM i3 HAYKOBHMH
MpaIsiIMKA JUTSY0i, BIKOBOT Ta MEIaroriyHoi MCUXOJIOTii Ta MCHUXO0JI0-
ril FOHAIIBKOIO BiKy, 00 HEIOBHOJITHIM Bi/IMOBIJHOrO BIKOBOTO CTa-
TYCY XapaKTepHI Pi3Hi MCUXOJIOT1YHI pucy. YuM MOJIOAIINI TOMUTY-
BaHUM, THM KOPOTIIUM Ma€ OyTH TpPOBEICHHM JONUT. SIKIIO JOMUT
Oyjie TpUBATH JOIMYCTHUMHUI 4ac, TOMI JONMUTYBaHWI HE Oyje Bindy-
BaTH MEpEeBaHTaXXEHHS HEPBOBOI CHCTEMH, EMOLIIHHOTO Ta TMCHUXO0JI0-
riuHoro crany [12, c. 194].
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BucnoBku. Takum uuHOM, CITigyi (PO3IIYKORBI) 1l 3/IIHCHIOIOTHCS
y paMKax 4iTKOi CUCTeMHU, sIKa CIPsSMOBaHa Ha 30MpaHHsI, aHaJI3, OIliH-
Ky Ta BUKOPHCTaHHS JIOKa3iB y KpHUMiHaJbHOMY MpoBakeHHI. Haii-
OUTBIII IIMPOKO 3aCTOCOBYBAHOIO CIIITUOK0 (PO3IIYKOBOIO) JIIEI0 € JIO-
nuT. Tak caMo 11e CTOCY€EThCS 1 JOMUTY HEMOBHOJITHIX Ta MaJIOMiTHIX
oci0. [Ipupoma nonuty monsrae B ToMy, IO CIIUUI OJEPIKYE Bij 3a-
3HAYCHUX OCIO y POJIi MiJO3PIOBAHOI0, OOBMHYBAYCHOTO YU CBiKa
BiZJOMOCTI LIO/I0 MO/ KpUMIHAIBHOTO MPaBOMOPYLIEHHS Ta iHII (a-
KTH, 110 BiJ{IrPatOTh BAXKJIMBE 3HAYCHHS I BCTAHOBJICHHS 00’ €KTHB-
HOi iICTUHHM Ta JOTPHMaHHS BCiX BHMOT 3akoHy. CHimuuii MOBWHEH,
KpiM TpPOBENCHHsI JONMTY Y BiAMOBITHOCTI i3 3aKOHOM, IIe W yMITH
BUHAXi[UIMBO Ta OpUTIHAIBHO BHUKOPHCTOBYBATH Pi3HOMaHITHI
MpUOMH BILTHBY Ha TOMUTYBAaHOTO Ta OpaTH JI0 yBard iHAWBITyalbHi,
BIiKOBi Ta iHII 0co0MMBOCTI 0cobu. JlocmipKeHo AesKi CynepeyHi mu-
TaHHS, 10 MOTPEOYIOTh BUPIIICHHS Ta B MOAAIBIIOMY 3YMOBIIOIOTH
YIOCKOHAJIEHHS! KpUMIHAJTBHOTO MPOLIECYaTbHOI'O 3aKOHOIABCTBA.
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PECULIARITIES OF JUVENILES AND MINORS’
INTERROGATION DURING INVESTIGATIVE (SEARCH)
ACTIONS

The article is dedicated to the study of the peculiarities of juveniles and minors’
interrogation during investigative (search) actions. It is mentioned that the nature of
the interrogation is that an investigator receives from the mentioned persons as a
suspect, accused or witness information about the event of a criminal offense and
other facts that are important for revealing the objective truth and compliance with
all legal requirements. It is clarified exactly how the testimony of a minor and a
Juvenile should be written and to which person the investigator has the right to read
the protocol at the end of the interrogation.

The issue of who the summons should be written for in order to invite a minor
and a juvenile for interrogation during the investigative (search) actions is covered.

The personality of a teacher during the interrogation of a minor and the issue
of what factors the investigator should rely on when involving the teacher in the
interrogation are considered. It has been revealed that a kindergarten teacher has
the right to be involved in the interrogation of a minor.

The time of interrogation of minors of different age groups and juveniles, as
well as the involvement of a legal representative, teacher, psychologist and
psychiatrist in the interrogation are studied. The opinions of scholars regarding the
optimal time of interrogation of these age groups are revealed.

The problem issues of establishing and conducting interrogation of minors
suffering from mental retardation or mental disorders and involving a doctor or
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psychiatrist during the interrogation is revealed. The classification of minors is
considered.

The moments at which the investigator should pay special attention to during
preparing and conducting interrogation of minors and juveniles are analyzed.

It is considered where it is better to interrogate minors and juveniles of
different age groups in order to achieve the goal of interrogation and create
comfortable conditions for the interrogated. It is clarified what tactics the
investigator should use during the interrogation of minors.

Some problems in the interrogation of minors in the course of investigative
(search) actions are analyzed and conclusions on their solution are offered.

Key words: interrogation, juveniles and minors’ interrogation, pre-trial
investigation, juveniles and minors, investigator, time of interrogation.
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PROBLEMS OF NORMATIV-LEGAL REGULATION OF
CITIZENSHIP IN UKRAINE

The article reveals the concept of the category “legal regulation” and defines
the essence of legal regulation of the institution of citizenship in Ukraine. It was
found that the system of constitutional and legal norms governing citizenship is
formed by the institution of citizenship, the sources of which are: the Constitution of
Ukraine; current international agreements of Ukraine on citizenship issues, the
binding nature of which has been approved by the Verkhovna Rada of Ukraine; laws
of Ukraine; bylaws governing legal relations in this area.

The essence of Ukrainian citizenship is studied, as well as the grounds for
acquiring Ukrainian citizenship are determined. Problems concerning the legal
regulation of the institution of citizenship are analyzed, in particular, in the part of
dual citizenship, which need an immediate solution at the legislative level. At
present, dual citizenship needs a balanced policy based on the objective trend of
spreading this phenomenon in the context of globalization processes in Ukraine.

Key words: legal regulation, normative-legal regulation of the institution of
citizenship in Ukraine, citizenship of Ukraine, dual citizenship, national legislation.

Target setting. The citizenship issue has been relevant
throughout the states’s development. The Universal Declaration of
Human Rights stipulates that the right to citizenship is one of the
fundamental rights by which a person can acquire the citizen status
of a certain state, and thus acquire a set of rights and responsibilities.
Due to the citizenship acquisition, any citizen becomes a full
member of society. In addition, the citizenship acquisition by a
person is the basis for the emergence of a legal relationship between
the state and the citizen. At present, the issue of an effective system
of regulation and ensuring of the right to citizenship and its
mechanism remains relevant, which, in turn, is the key to the
existence of a modern state, as the usual declaration of any concept
even at the highest legislative level does not mean its effectiveness.
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Analyses of the latest research and publications. The issue of
legal regulation of citizenship has been studied by a number of well-
known domestic scientists. Among the works on this topic we can
note the works of such authors as Bedriy R.B., Vitruk N.V.,
Voievodin L.D., Zhuravka O.V., Zemtsova B.C., Zlatopolskyi D.L.,
Kolodiyi A.M., Lazarev V.V., Lotiuk O.S., Melashchenko V.F.,
Oliynyk A.Yu., Pohorilko V.F. and others. Given the complex nature
of the problem of the institution of citizenship in Ukraine, many
aspects are still unresolved, in particular with regard to the legal
regulation of citizenship, so this issue requires further research and
some changes at the legislative level.

Purpose setting. The purpose pf the study is the essence of legal
regulation of citizenship, as well as proposals to improve legislation
in the field of citizenship.

The main material. The citizenship combines meaning and form,
like any other state and legal phenomenon. At the same time, the legal
nature of this phenomenon is revealed through the state’s legal
regulation of the institution of citizenship. The characteristic feature of
such legal regulation should be considered the presence of a specific
mechanism, the structural elements of which include the rules of law,
objectified in the relevant regulations. Before revealing the essence of
the legal regulation of Ukrainian citizenship, at first we have to define
such a concept as “legal regulation”. It is important to analyze
different approaches to defining this concept in legal science and
literature. Since today among scholars there is no unity of positions
regarding the definition of the essence and concept of legal regulation.

The New Explanatory Dictionary of the Ukrainian Language
does not define the concept of legal regulation, but defines the
essence of the concept of regulation as such. According to such
provisions the term “regulation” means the ordering of something,
control of something, subjecting it to the relevant rules, a certain
system in order to achieve normal operation or coordinated
interaction of components and/or to achieve the appropriate degree
of detection [1, p. 1207].

Since the law regulates public relations, so according to this, the
definition of “legal regulation” can be formed as an order through the
law of public relations.
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In order to define the concept of “legal regulation”, we should
refer to the legal encyclopedia, which gives the following definition:
“Legal regulation (in Latin “to regulare” - to direct, organize) — one
of the main means of state influence on public relations in order to
regulate them in the interests of man, society and the state” [2, p. 40].
However, the definition of legal regulation, in addition to defining it
as a phenomenon, must also define its main task. Therefore, it should
be noted that the above mentioned definition is quite narrow since it
defines the purpose in a way the state seeks to achieve through such
regulation.

According to Rabinovych P.M. opinion, legal regulation — is
state power influence on public relations in order to its streamline,
consolidation, protection and developing carried out by the entire
system of legal means [3, p. 137]. Teremetskyi V.I. notes that legal
regulation is a specific activity that is a means of regulating public
relations through the norms of law. The scientist emphasizes the
essence and the main task of regulation is to streamline and establish
a mechanism of interaction between the subjects of social relations
[4, p. 51]. Under the term of legal regulation Skakun O.F.
understands the regulating public relations, their legal consolidation,
protection and development carried out by the state with the help of
law and a set of legal means [5, p. 488].

Legal regulation is carried out through special legal means, which
include legal phenomena expressed in guidelines, actions and
technologies that meet the interests and needs of legal entities and
achieve socially useful purposes. This thesis can be considered in such
approaches of scientists to determine the essence of legal regulation,
namely: to be considered as the influence exerted by the whole system
of legal remedies on public relations in order to streamline them
(Malko A.V.) [6, p. 5]; the influence of law on public relations through
legal means: the norms of law, legal relations, acts of law (Bobiliov
A.L) [7, p. 10]; purposeful influence on social relations, carried out by
legal means (Shundikov K.V.) [8, p. 54].

From these definitions analysis it is clear that each authors’
definition is different on a clear list of instruments that are included
in the measures of legal influence. These measures should include
those tools by which public relations form the subject of legal
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regulation, acquire a legal form, and, consequently, happening the
regulation of the subjects of the relevant legal relations. The legal
regulation, first of all, regulates public relations with the help of
normative-legal regulations designed for their repeated application in
the presence of the circumstances provided by them, that is an
objective law (system of legislation) [9, p. 189].

By clarifying the essence of legal regulation in the future, we
consider to disclose the normative-legal regulation of citizenship.

It is worth saying scientists do not have a single approach to this
issue. Thus, Pohorilko V.F. and Fedorenko V.L. distinguish the
following types of sources of the legal institution of citizenship:
1) the Constitution of Ukraine; 2) Law of Ukraine “On Citizenship of
Ukraine”; 3) other normative-legal acts of Ukraine, which are issued
in accordance with the Constitution and the Law of Ukraine “On
Citizenship of Ukraine” [10, p. 114]. Whereas, Kravchenko V.V.
identifies the following sources of the institution of citizenship:
1) the Constitution of Ukraine; 2) Law of Ukraine “On Citizenship of
Ukraine”; 3) current international agreements of Ukraine on
citizenship issues; 4) bylaws acts [11, p. 118]. A similar opinion is
held by Frytskyi O.F. [12, p. 132-133], Rubach L., Milorava M.,
Kotsiuba V. [13, p. 5].

Despite the above mentioned views, Article 4 of the Law of
Ukraine “On Citizenship of Ukraine” establishes three types of sources
governing citizenship: the Constitution of Ukraine, the Law of Ukraine
“On Citizenship of Ukraine”, international treaties [14, p. 106].

Thus, it can be concluded that the normative-legal regulation of
the institution of citizenship by means of normative-legal acts
regulates public relations in the sphere of acquisition and termination
of citizenship, as well as in resolving other issues related to
citizenship. These normative-legal acts, properly regulated, form a
certain system, which do not exist in isolation, but are in close
cooperation with other normative-legal acts, which regulate related
legal relations.

It should be noted that the system of constitutional and legal norms
governing the issue of citizenship forms the institution of citizenship, the
sources of which are: the Constitution of Ukraine; current international
agreements of Ukraine on citizenship, the binding nature of which has
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been approved by the Verkhovna Rada of Ukraine; laws of Ukraine;
bylaws acts governing legal relations in this area.

The provisions of the above mentioned normative legal acts
enshrine the principles of citizenship and regulate the procedure for
acquiring and terminating citizenship, as well as determine the
powers of public authorities and other organizations and institutions
involved in resolving issues considering citizenship.

Article 4 of the Constitution of Ukraine defines one of the basic
principles of citizenship: “There is a single citizenship in Ukraine.
The grounds for acquiring and terminating the citizenship of Ukraine
are determined by law” [15]. This provision of the Constitution is
aimed at achieving a single legal status for every citizen in relations
with Ukraine.

According to Article 1 of the Law of Ukraine “On Citizenship of
Ukraine”, citizenship of Ukraine is a legal relationship between an
individual and Ukraine, which is reflected in their mutual rights and
responsibilities. A citizen of Ukraine — is a person who has acquired
the citizenship of Ukraine in the manner prescribed by the laws of
Ukraine and international treaties of Ukraine [16]. The understanding
of a man as a citizen is of great importance, also as the definition of
his social, political and legal essence, because with the acquisition of
citizenship to some extent a person joins the life of the state.

Article 6 of the above mentioned Law of Ukraine clearly defines
the grounds for acquiring Ukrainian citizenship, namely: 1) by birth;
2) by territorial origin; 3) as a result of admission to citizenship; 4) as a
result of renewal of citizenship; 5) as a result of adoption; 6) as a result
of establishing custody or guardianship over the child, placement of
the child in a children’s institution or health care institution, in a
family-type orphanage or a foster family or transfer for upbringing to a
foster family; 7) as a result of establishing guardianship over a person
declared incapable by a court; 8) in connection with the stay in the
citizenship of Ukraine of one or both parents of the child; 9) as a result
of recognition of paternity or maternity or establishment of the fact of
paternity or maternity; 10) on other grounds provided by international
agreements of Ukraine.

As a result of resolving citizenship issues, contrary to various
regulations and codified legislation, conflicts arise when the same
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person is a citizen of several countries at once. In constitutional
science, this phenomenon is called dual citizenship.

It should be noted that the legislation of Ukraine does not contain
a direct prohibition on dual citizenship or the possibility of having a
second citizenship. Moreover, the legislator has not defined any
sanctions for multiple citizenship. According to Part 1 of Article 19
of the Law of Ukraine “On Citizenship of Ukraine”, voluntary
acquisition by a citizen of Ukraine a citizenship of another state is
grounds for termination of citizenship of Ukraine: 1) voluntary
acquisition of citizenship of another state by a citizen of Ukraine.
Voluntary acquisition of citizenship of another state is considered to
be all cases when a citizen of Ukraine in order to acquire citizenship
of another state must apply for such acquisition in accordance with
the procedure established by the national legislation of the state of
which he acquired citizenship [16]. However, even this circumstance
cannot be regarded as a prohibition of dual citizenship, as the loss of
Ukrainian citizenship does not occur automatically with the
acquisition of citizenship of another state, but only from the date of
the Decree of the President of Ukraine on termination of citizenship.

In addition, it has not been established exactly how citizens of
Ukraine should declare their second citizenship. After all, in our state
there are no forms of fixing dual citizenship. It is currently almost
impossible to prove the existence of dual citizenship, and many
countries, such as Israel, Romania, and Hungary, do not issue
certificates of dual citizenship, which makes the enacted law
impossible.

The negative aspect of dual citizenship can be a change of
national identity or the promotion of dual national identity, because
one of the main conditions is to prove belonging to, for example,
Hungarian or Romanian nationality. Ukraine is also threatened by the
problem when at least one-fifth of the region’s population receives
foreign passports, it may be the reason for claims to autonomy. For
example, some political forces of Romania have long harbored the
idea of the revival of Greater Romania, including Bukovina and
Bessarabia, and therefore so actively distribute Romanian passports
to their neighbors [17, p. 47].
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The recent situation with the spread of hidden dual citizenship
indicates the socio-political situation in some regions of Ukraine
tends to increase destabilization with the transition to threats to the
territorial integrity of Ukraine. Existing ethnic confrontations and
attempts by other countries to exploit diaspora issues in their own
interests can lead to ethno-national and interstate conflicts. Among
the foreign policy factors that negatively affect the process of
national consolidation of Ukraine, we can mention the spread of
hidden dual citizenship, as it contributes to the formation of dual
national identity, strenghthens interethnic contradictions in some
regions of Ukraine, exacerbates interstate relations.

Conclusions. Thus, the normative-legal regulation of the
institution of citizenship is a set of normative-legal acts that regulate
public relations in the field of acquisition and termination of
citizenship, as well as in resolving other issues related to citizenship.
Legal regulation of the institution of citizenship is regulated by the
Constitution of Ukraine; current international agreements of Ukraine
on citizenship, the consent to the binding nature of which was given
by the Verkhovna Rada of Ukraine; laws of Ukraine; bylaws
governing legal relations in this issue.

Currently, there is an acute problem regarding the legal
regulation of the institution of citizenship in Ukraine, in particular, in
the issue of dual citizenship, which needs to be addressed
immediately at the legislative level. Until now, the legislation of
Ukraine does not prohibit dual citizenship or the possibility of having
a second citizenship. Moreover, the legislator has not defined any
sanctions for multiple citizenship. It is not established how exactly
the citizens of Ukraine should declare their second citizenship. After
all, in our state there are no forms of fixing dual citizenship. It is
currently almost impossible to prove the existence of dual
citizenship.

Therefore, dual citizenship needs a balanced policy, which would
be based on the objective trend of this phenomenon spread in the
context of globalization in Ukraine. In our opinion, it is expedient to
enshrine in the Law of Ukraine “On Citizenship of Ukraine” the
provisions on the obligation of a Ukrainian citizen to report the facts
of dual citizenship and the introduction of criminal liability for
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violation of this obligation, as well as restrictions on dual citizenship
to hold public authorities of any level.
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MNPOBJIEMU HOPMATUBHO-ITPABOBOI'O

PEI'YJIIOBAHHSI TPOMAJITHCTBA B YKPAITHI

Y cmammi po3kpumo nonsamms kameeopii «npagoge pe2ynto8anHLy ma UHA-
YeHO CYMHICHb HOPMAMUBHO-NPABOBO20 PECYIIOBAHHS IHCIMUMYMY 2DOMAOSHCIGA 8
Vrpaiui. B medicax nposedenoco 00CniodicenHs npoananizoeani pizHi nioxoou 0o
BUBHAYEHHS NOHAMMSL (NPABOBOE PE2YNOBAHHAY 8 TOPUOUYHIL HAYYI ma Aimepamy-
pi. Bemanosneno, wo Ha cb0200Hi ceped HayKosyie GiOCYmHs €OHICIb NO3UYLL CTO-
COBHO GU3HAUEHHSI CYMHOCMI Ul NOHAMMS NPagogoco pezyniosanns. Ilpagosoe pezy-
JNI0B8AHHSL € Cheyu)iunot  OiANbHICIIO, SKA € 3AC000M  YNOPAOKYEAHHS ma
pecramenmayii CycniibHuX 8iOHOCUH 3a OONOMO20I0 HOpM npasd. 3asHaueHo, wjo
npasoge pezyniogants 30iCHIOEMbCA 3a OONOMO20I0 CReYianbHUX I0PUOUYHUX 3ACO-
6i6, 00 AKUX 3apax08YIOMbCs NPABOBI AGUWYA, WO BUPAICAIOMBCA 8 HACMAHOBAX,
OIAMHAX | MEXHONO2IAX, 3a OONOMO20I0 AKUX 3A0080NbHAIOMbCS iHmepecu il nompeou
cyb ‘exmie npago8iOHOCUH i 8100Y8AEMbCsL OOCASHEHHS, COYIANIbHO KOPUCHUX Yiell.

3’acosano, wo cucmemy KOHCIMUMYYItIHO-NPABOGUX HOPM, WO Pe2ynioloms Nu-
MAaHHs 2POMAOAHCMBA, YMBOPIOE THCIMUMYM 2POMAOAHCINGA, ONCEPENAMU KOO €:
Koucmumyyiss Yxpainu, uunni MidDCHapOOHI 002080pu YKpaiHu 3 nUmManv epoma-
0sIHCmBa, 32004 Ha 0008 ’a3K08icmb sAKux Hadawa Bepxosnoio Paodorw Ykpainu; 3a-
KOHU YKpainu, nio3akoHHi akmu, wo pe2ynionms RPpasosioHOCUHY Y Yitl cqepi.

ity npomisicHo2o 8UCHOBKY, WO HOPMAMUBHO-NPABOGe PecYIO8AHHS THCU-
myny 2pomMaosiHCmea 3a OONOMO20l0 HOPMAMUBHO-NPABOBUX AKMIE YNOPAOKOBYE
CycninbHi 6IOHOCUHU Y chepi HabYmms Ma NPUNUHEHHSL ZPOMAOSTHCINGA, A MAKONC NiO
4ac GUPTWEHHs THUUX NUMAHb, N08 s3aHux i3 epomadsucmeom. Li nHopmamusHo-
npagosi akmu, HALEHCHUM YUHOM YROPAOKOBAHI, YMEOPIOIOMb NeHY CUCMEMY, BOHU
He ICHYIOMb [301608AHO, a Nepedysaromy Y MIiCHIll 83A€MO0Il 3 THUUMU HOPMAMUBHO-
npagosUMU AKMamu, AKUMU YHOPMOBAHO CYMIJICHI NPABOGIOHOCUHU.

Jlocniooceno cymuicmov spomadsinemea Ykpainu, a maxoodic 6usHaveHo niocma-
6u O Habymms epomadaucmea Yxpainu. Ipoananizosano npobremu wo0o npaso-
6020 pe2yNIOBAHHS THCMUMYMY 2POMAOSHCMBA, 30KpemMd, 8 YACMUHI NOOBIlHO2O0
2POMAOAHCIEA, AKI NOMpedYIomMb HeBIOKIAOH020 GUPIULEHHSI HA 3AKOHOOA8YOMY
pisHi. Ha cb0200Hi noositine epomadsHcmeo nompedye euaxiceHol noNimuKy, sKa
bazysanacs 6 Ha 06 €eKMUGHIl MeHOeHYIl NOWUPEHHS Yb020 A8UWA 8 YMOBAX 2100a-
Jaizayiunux npoyecie 8 Yrpaini.

Knrouosi cnosa: npasose pecyniosanhs, HOPMAMUSHO-NPABOSE PecYllO8aAHHS
iHCmumymy epomadaucmea 8 Ykpaiui, epomadsncmeo Yxpainu, noosiiine epoma-
OAHCMBO, HAYIOHAbHE 3AKOHOOABCTBO.
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The article analyzes the concept of a unitary state, considers decentralization
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Target setting. The Constitution of Ukraine contains special
sections devoted to the territorial system, which develop the
constitutional principle of unitarism, which is the basic value of the
constitutional order of our state. Today, the vast majority of the
world’s sovereign states, especially European ones, are unitary.
Modern Ukraine, like any other state in the world, is not a
homogeneous nation-state entity, but its unitarity is indisputable.

The Ukrainian state has historically developed as a unitary
entity, and therefore for Ukraine the unitary state system is more
natural and historically formed. The independence of local self-
government should be expanded through further decentralization and
democratization in the exercise of state power. We need to build a
modern Ukraine with a modern legal system, based on best practices,
but not trying to copy even the best world models, remembering that
throughout the state, except for the Autonomous Republic of Crimea
and Sevastopol, ethnic Ukrainians make up the majority. Thus, for
our state, the optimal form of government is a unitary decentralized
state with the recognition and guarantee of the rights of territorial
communities as the primary subjects of local self-government.
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Actual scientific researches and issues analysis. Among the
most important scientific studies on the problems of decentralization
and unitarism should be mentioned the works of such famous
researchers and scientists as O. M. Boryslavska, P.V. Vorona,
V. D. Volkov, I. B. Zaverukha, N. V. Kaminska, Yu. V. Kovbasiuk,
L. A. Pustovoit, O. P. Skorokhod, A. M. Shkolyk and others.

A number of studies on the organization of unitarity in the
context of decentralization have been carried out by domestic
scientists such as A. Tkachuk, V. Averianov, S.Romaniuk,
V. Ponomariov, S. Sakhanenko, M. Derkach.

The purpose of the article is to analyze the unitarity of modern
Ukraine and the prospects for the development of Ukraine as a
unitary-decentralized state.

The statement of basic materials. A form of government is
unitarity in which administrative-territorial units do not have the
status of state formation. In a unitary state there are single for the
whole country the highest bodies of state power, the legal system, the
constitution, the armed forces.

The etymological dictionary of the Ukrainian language defines
that “unitary - the only one that forms a single whole”, and from the
French means “unitaire” — “the same” associated with the Latin unitas
“unity, a single whole”, formed from the Latvian tinus “one” [1, p. 36].

A clear definition of the term “unitary stat” is given by the
encyclopedic dictionary of public administration, according to which a
unitary state is the only centralized state, not divided into self-governing
units. As a form of government, it is characterized by its features:

— single territory (there is an administrative division, but
administrative units do not have political independence, although
some may be granted the status of autonomy (self-government) —
national, territorial, cultural);

— a single constitution that applies throughout the country
without any restrictions;

— a single system of supreme bodies of state power — the head of
state, parliament, government, judiciary, whose jurisdiction extends
to the entire territory of the country;

— a single system of law and a judicial system (including a single
citizenship);
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— a single state budget, financial, tax and other systems.

Unitarity involves the centralization of the entire organizational
structure of public administration, direct or indirect control over local
authorities and local governments. At the same time, most modern
democracies have elected local governments, to which the state
delegates part of its functions as collection of local taxes,
landscaping, construction, development of education, health care,
etc. [2, p. 160].

Thus, a unitary state does not consist of state formations, but of
administrative-territorial units, the legal status of which is
determined by the central government and is enshrined in the basic
law and the constitution. The unitary nature of the existing states
means that their territory is inextricably linked, marked by internal
unity and has no signs of statehood, as is typical of the constituent
parts of federal states [3, p. 88].

Centralized unitary countries are characterized by the fact that
management at all lower territorial levels is carried out by an
administration appointed by the highest executive bodies of a state
government.

Relatively decentralized unitary states are characterized by a
combination of direct local government with local self-government:
at the highest (region) and/or middle (district) subnational territorial
levels, executive bodies of general competence and municipal bodies
function simultaneously.

Decentralized unitary states are characterized by the fact that
local authorities are formed independently of the central government
(elected by the population, etc.) and have significant powers in
resolving local issues in a certain territory.

Today, according to the Constitution, Ukraine is a unitary state,
consisting of 24 regions, two cities of national importance — Kyiv
and Sevastopol — and the Autonomous Republic of Crimea (the last
two entities are temporarily occupied by the Russian Federation).
The unitary status of Ukraine is enshrined in Article 2 of Section 1 of
the Constitution of Ukraine [4].

The territorial structure of Ukraine is based on the principles of
unity and integrity of the state territory, a combination of
decentralization and centralization of state power; balance and socio-
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economic development of the regions, taking into account their
historical, economic, environmental, geographical and demographic
characteristics, ethnic and cultural traditions.

The unitarity of a state, its integrity and inviolability cannot be
considered in isolation, because sovereignty and territorial integrity
are a key to the existence of any state, as they form the basis without
which it cannot function. Their guarantee and provision are one of
the main tasks in the field of national security of any state.

The Constitution of Ukraine describes the unitary system of
Ukraine in a special section “Territorial system of Ukraine”, which
defines its principles, including unity and integrity of state territory, a
combination of centralization and decentralization in the exercise of
state power, its balance and socio-economic development of regions,
considering their historical, economic, environmental, geographical
and demographic characteristics, also ethnic and cultural traditions.
The principle of unitarity of the territorial system is also defined by
the implicit norms devoted to territorial integrity, principles and
mechanisms of realization of the public power and public
management. The unitary system of Ukraine is characterized by an
administrative-territorial system, the system of which consists of the
Autonomous Republic of Crimea, regions, districts, cities, districts in
cities, towns and villages. The administrative-territorial system is a
territorial and administrative organization of the state both inside and
outside, which is the basis for the public services to the population
and the management of public affairs at the central, regional and
local levels. There is also the principle of unitarity of the territorial
system, which is defined by the implicit norms devoted to territorial
integrity, principles and mechanisms of realization of the public
power and public management.

In this regard, Nadutyi A.V. notes “the presence of its own
territory is an integral feature of statehood, and indivisibility and
integrity - the essential characteristics of the territory of a sovereign
state. The principle of integrity of the state territory is aimed at
ensuring the inseparability of the constitutive element of the state —
that is the territory” [5, p. 30].

Undoubtedly, no state can function without sovereignty and
territorial integrity since their guarantee and provision are one of the
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main tasks in the field of ensuring the national security of any state,
its constitutional order. We agree that the integrity and inviolability
of the territory of the state are its defining legal characteristics and
require appropriate guarantees and special legal protection. Given the
political and social challenges of today, the urgency of this problem
for the Ukrainian state is constantly growing.

The same opinion has O. O. lliashko, who points out that
ensuring the territorial integrity of Ukraine is an integral part of the
legal mechanism for ensuring the constitutional order and
sovereignty of the state. Such a mechanism consists of constitutional
and legal guarantees of unity, integrity and inviolability of the
territory of Ukraine, as well as a legitimate constitutionally regulated
procedure for changing the state border [6, p. 38].

Thus, the unitary state of its integrity and inviolability should be
considered as one integral phenomenon, because inviolability is a
principle of public international law, according to which the territory
of a state is inviolable from encroachment by other states through
force, which violates the integrity of a state and if there is no integral
territory, then it is impossible to build a system.

Thus, the state with a unitary form of government ensures state
integrity and includes certain territorial entities endowed with special
powers of a non-state nature. That is, the composition of a unitary
state may include autonomies, and in addition, the unitary state may
well consist of such autonomies, the main thing is that these
territorial entities do not have the status of a state entity.

Thus, the new definition of a unitary state can be offered. Unitary
is the state, the territory of which is single, but is divided into
administrative-territorial units (districts, regions), which are
subordinate to the central authorities and do not have sovereign rights.

To further study the problems of unitarity of modern Ukraine
and the prospects for the development of Ukraine as a unitary-
decentralized state, it is necessary to define the concept of
decentralization.

A large explanatory dictionary of the modern Ukrainian language
interprets the “decentralization” concept as a system of government
in which part of the functions of central government passes to local
governments; abolition or weakening of centralization [7].
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Thus, decentralization should be understood as the process of
expanding and strengthening the rights and powers of administrative-
territorial units or lower bodies and organizations while narrowing
the rights and powers of the center to optimize and improve the
management of socially important affairs, the fullest realization of
regional and local interests.

Nowadays scientists distinguish three main forms of
decentralization — econcentration, devolution and delegation.

Deconcentration involves shifting administrative responsibilities
from ministries and other central executive bodies to the regional and
local administrative levels by establishing appropriate units of central
executive bodies and transferring a number of decision-making
powers.

The devolution aims to strengthen local authorities by delegating
to them powers, responsibilities and resources to provide service
delivery infrastructure, support the health and safety of citizens,
shape and implement various policy areas at the local level.

By delegation, public authorities delegate the authority to
organize the implementation of certain functions to semi-
autonomous from the central government institutions for regional
planning and development agencies, state enterprises, as well as
multi-purpose or specially created public authorities [8].

The opinion of Z. O. Siryk should be agreed, since he notes that
“in Ukraine there is a use of the consolidation practice of local
governments at the local and district levels to increase the efficiency
of economic and industrial relations, which have historically
developed, in particular, within industrial agglomerations. The
creation of such administrative-territorial entities will significantly
increase the level of resource provision of local government
functions, and thus make them independent in addressing territorial
development issues and, accordingly, reduce the amount of
subventions and equalization subsidies from the state budget.

In modern conditions Ukraine sees the need to implement more
widely the mechanism and tools to ensure cooperation and
unification of village, settlement, city councils to address the issues
of socio-economic development of territories. The legislative basis is
created for this [9, p. 122].
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Constitutional consolidation of the municipal dualism principles,
which states the ability of local governments to address issues of
local importance and to participate in the resolution of state affairs
through the exercise of delegated powers. This will ensure the
implementation of the provisions of the European Charter of Local
Self-Government and the constitution of national traditions of local
self-government, as well as provide an opportunity to combine the
principles of decentralization of public power and subsidiarity in the
functional-competent mechanism of local self-government [10].

Conclusions. Thus, the unitarity is manifested through the
centralization of public administration, direct or indirect control over
municipal authorities. Instead, most modern democracies have
elected local governments to which the state has delegated some of
its functions at the local level.

A unitary state is a single integral state, the territory of which is
divided into administrative-territorial units that do not have the status
of state entities and do not have sovereign rights. The process of
decentralization of power in developed unitary countries was
characterized by appropriate preconditions, in particular: social,
economic and political. Decentralization has its own development
trends, in particular, the democratization of domestic relations,
increasing the responsibility of state power to the people.

The effectiveness of decentralization in unitary countries is
manifested in the principle of building inter-budgetary relations, despite
the tradition of existence in such states of the budget system built on the
principle of budgetary unitarism, more optimal and effective should be
considered the introduction of a system based on so-called “budget
federalism”, which is characterized by the delimitation of budgetary
rights and powers in the field of formation and expenditure of budgetary
funds between the state and local authorities.

For the proper implementation of its powers and functions by the
central level of government should be created an appropriate control
mechanism, the basis of which is judicial (constitutional supervision)
and some special procedures (referendums, impeachments,
dissolution of parliament, etc.). The most optimal variant of the form
of government for Ukraine is a unitary republic with the expansion
of powers delegated to the regions.
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YKPAIHA SIK YHITAPHA JTEP)KABA

YV emammi npoananizoearno nowamms yHimaphocmi, po3nsaHymo 0eyeHmpai-
3ayis 6 YHIMApHUX 0EPAUCABAX, BUGHEHO NO2TAOU PI3HUX YUEHUX HA NPOYyect deyenm-
panizayii 8 ynimapnux depoicasax. Busnaueno, wo Haubinbw onmumanvHivium eapi-
aumom opmu Oepoicasnozo ycmpoio 01 Vkpainu € ywimapha pecnyonika 3
POUUPEHUM NEPENIKOM OeNe208aHUX NOBHOBANCEHb PESIOHAM.
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V' Kowemumyyii' Ykpainu micmamocs cneyianvhi po3oinu, npucesveHi mepu-
MopianbHOMY YCMpOI0, AKi pO36UBAIOMb KOHCMUMYYIUHUL NPUHYUN YHIMAPpU3MY,
wo € 6a308010 YIHHICMIO KOHCMUMYYiiH020 1ady Hawoi oepacasu. Cb0200Hi nepe-
BAICHA OLILULICTNG CYBEPEHHUX 0ePIHCA8 C8IMY, ad 0CODIUBO EBPONEUCHKUX, € YHIMA-
prumu. Cyuacna Yxpaina, sx i 0y0b-ska iHWA 0epacasa ceimy, He € 0OHOPIOHUM
HAYiOHANbHO-0EPACABHUM YMBOPEHHAM, aje il yHimapnicms 6e33anepeynd.

Vxpaiucorka Oepocasna icmopuuno cxnadanacv sK ynimapwe ymeopewmus, da
momy onst Ykpainu 0inbis npupooOHuUM ma iCmopuiHo c@hopMOBaAHUM € came YHIma-
pHutl deporcasruil yempii. Cnio po3uupumu camoCmitiHicms MIiCYego2o camogpsoy-
6AHHA 34 PAXYHOK nooanvwoi Oeyenmpanizayii i Oemoxpamuzayii y 30iiCHeHH]
Odepoicasroi enaou. Tpeba Oydysamu HOSIMHIO YKpaiHy 3 CYHACHOK NPABOBOHD CUC-
mMemoio, OPIEHMYIOUUCL HA Nepedosutll 00CBI0, Npome He HAMA2AIOYUCL KONioeamu
HABIMb HAUKPaWi C8IMOGI 3pasku i nam smarodu, wo Ha 6Citl OePAHCAGHILL Mepumopii,
3a eunamrom Asmonomuoi Pecnyoniku Kpum ma Cesacmonons, emuiuni yKpainyi
cxnaoaiomy OinbUicms HaAceneHHS.

Busnaueno, wo Odeyenmpanizayiss Mae 61acHi meHOeHyii po3GUmKY, 30Kpema,
0eMOKpamu3ayist GHYMpIUHb00EPAHCABHUX 8IOHOCUH, NIOBUUEHHS BION0BIOANLHOCTE
OepoicasHoi enaou neped Hapooom. Epexmusnicmv Oeyenmpanizayii 6 yHimapHux
Kpainax GusGISEmucs 1 y NpuHyuni nooyoosu Miscor004cemnux 6i0HOCUH, MOOMO
He368aCarOyy Ha Mpaouyii iICHY8AHH 68 MAKUX 0epaHcasax Or0NCemHOl cucmemu,
n06y008aroi Ha npuHYuni OrONHCeMHO20 YHIMapu3my, Oibul ONMUMATLHUM I ee-
KIMUBHUM CI0 88aICAmMU 3aNPOBAOIICEHHS cucmemu, NoOy008aHoi Ha NPUHYUNT MAK
36AH020 «OHOAHCEMHO20 (hedepanizmyy, 0N SIKO20 XAPAKMEPHUM € POIMENCYEAHHSL
61000icemHux npas i NOBHOBAdCEHb V chepi (hopMyBanHs ma sumMpayanus Or0x4ce-
TMHUX KOWMIG MIIC OEPAUCABON MA MICYEBUMU OPSAHAMU.

Jlosedeno, wo 0nsa HanedxtcHo2o 30UCHEHHS YEeHMPATbHUM DI6HeM 61a0u 1020
NOBHOBAICEHb | (DYHKYIL CMBOPEHO GIONOBIOHULI MEXAHI3M KOHMPOIO, OCHOB0I0
AK020 € cy008uUll (KoHCmumyyitinuti Ha2nao) ma 0esKi cneyianvHi npoyedypu (pe-
ependymu, imniumenmu, po3nyck napiramenmy mowo). Haiibinow onmumanvhi-
wum 8apianmom popmu 0eparcagHo2o ycmpor 0 Yxpainu € ynimapha pecnyonika
3 PO3UIUPEHUM NePeNiKOM 0enec08aHUX NOBHOBAICEHb PECIOHAM.

Knruoei cnosa: deyenmpanizayis, 0ekonyeHmpayis, 0egonoyis, deney8arHs,
VHIMAPHICMb, YHIMAPHA 0epiicasa.
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