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AKTYAJIBHI IMTAHHSA 1OT'OBOPIB MIK
CIHAJKOEMIISIMHU

Y cmammi na ocnosi awnanizy Hopm Lusinbmoeo kodexkcy Vxpainu
Nnpoamanizo8ano MoNCIUBICIb 3ACMOCYBAHHIA CRAOKOEMYAMU 00208ipHOi opmu
8pe2yNI08an s CNAOKOBUX GIOHOCUH WIAXOM 3AKPINNEHHS HOPM HpPO: 00208ip NpO
3MIHY Uepe08OCHli 00EPICAHHS NPABA HA CNAOKY8AHHS, O0206Ip PO 3MIHY PO3MIDY
yacmku Yy CcnaowjuHi, 00208ip NPO NOOLL CHAOKOBO20 MAUHA, 00208Ip NpPO
3000601€HH  CNAOKOEMYAMU BUMO2 KPeOUumopa Cnaokooasys, 00208ip MidC
CRAOKOEMYAMU MA BUKOHABYEM 3ANOBIMY NPO NPUSHAYEHHS OCMAHHLO20, 00208ip
Ha YNPpAagiinHa cCnaouwjuHolo, 00208ip OXOPOHU CHAOK0B020 MALIHA.

188



KpuminansHo-BuKOHaBYa cucteMa: Buopa. CroromHi. 3aBTpa Ne 1(17),2025

Ilpogedeno awnaniz cyoosoi npakmuxu wjooo GiOMelCYEAHHS 002080pY NPO
NnoOiN  CRAOWUHU MIJC CHAOKOEMYAMU 8I0 002080pI8 NpPO 3MIHY UEP208OCHI
CRAOKYBAHHL A 3MIHY PO3MIPY YACMOK ) CNAOWUHI, WO O003605€ 20860pUMU PO
APAKMUYHY 3HAUYWICMb cucmemu CnadKkosux 002080pis.

3pobneno euchosok npo me, wo 00 002080pi8 WOOO PO3NOJLLY CNAOWUHU
Hanexlcamv 00208ip NPO 3MIHY 4epe080CMi 00epICAHMA Npaséa HA CHAOKYBAMHS,
00208Ip NPO 3MIHY POIMIPY YACMKU Y CHAOWUHI MA 00208Ip NPO NOOLL CHAOUWUHU
CHAOKOEMYAMU, A MAKOJC NPO me, wo 002080pU w000 PO3NOOINY CRAOUUHU
b6e3nocepednvbo GnIUBAIOMb HA GIOHOCUHU é1acHocmi. Llell enaue 06yMoenoemvpcs
MuM, WO BONsL CHAOKOEMYIE W000 PO3NOJIYy CnadwuHu 6e3nocepeoHbo
81000pascacmovcs y 3mMicmi OOKYMeHma, wo NiOmeepodiCcye Npaso G1ACHOCMI, —
C8I00YMEI NPO NPABO HA CNAOWUHY.

AKYeHmMOoBaHO Y8azy HA MoMY, WO CHLIbHICHb 0020680pi6 NPO PO3NOOUL CHAOWUHU
nonscac Yy Npagoeitl Memi, sKA CHPAMOBAHA HA BUSHAYEHHS CHAOKOEMYAMU VMO
CHAOKYBaHHsl, A came: KOAA CNAOKOEMYIB, SKI 3aKTUKAIMbCSL 00 CNAOKYBAHHS, PO3MIDY
I0eAIbHUX YACMOK Y CRAOWUHI, NPABOBO2O PENHCUMY CHAOKOBO20 MALIHA 3AMICHTb MUX, SKI
6cmanoBieni 3akoHoM abo 3anoeimom. Bpaxoeyiouu euwesaznaueny npasogy meny
002060pi6 NPO PO3NOOLT CHAOWUHU, WO NPEOMENOM «O02080PI8 NPO PO3NOOLT CHAOWUHILY
€ O0ii cnaokoemyie 3 peani3ayii HUMU CNAOKOBUX NPA8 w000 PO3NOOLTY CHAOUUHU,
il yacmku abo npasa Ha CNAoUUHy.

Knrwuosi cnoea: 002060pu wo0o posnodiny cnadwuuu, npasosa mema
002080pY, cucmema 002080pis, CHAOKYEAHHS, CYO08A NPAKMUKA.

[ocranoBka mpodiaeMu. BHHUKHEHHS CHaJKOBUX BiJHOCHH,
MPUHHSTTS CHAANMHA a00 BiJMOBa BiJl HEl — 11 HEBiJ’€MHA YacTUHA
KHUTTS BCIX (i3MUHUX 0Ci0, OCKUIBKM paHO YW TI3HO CHAJKOBi
BIJTHOCHHW BUSBIIAIOTHCS SIK OKpeMa ckiazoBa HaOyTTs abo
MPUITUHEHHS MaiiHa 4M MalHOBHUX TpaB. Y Oyab-IKOMY BUIAAKY
micnst (izuyHOi 0coOM, MO0 TOMEpJia, 3aJMIIAEThCS TEBHE MaWHO,
Woro MaiHOBI mpaBa Ta OOOB’SI3KM TIEPEXONATh Y CHAJOK,
1 000B’SI3KM MOXKYTh OyTH 3JIIHCHEHI CIIAJIKOEMIISIMU.

VY TakoMy BHIIJKy MOXKHA CKa3aTH, IO CHaJKOBE MPaBo i HOro
HOPMH PEryJIIOI0Th MPHUBATHY cdepy KUTTA (iznyHux ocib. Koxna
¢iznuHa ocoba Mae TMpaBO PO3MOPSDKATUCS CBOIM MaifHOM,
CaMOCTiIHHO BH3HAYarOUH HOro J0II0, 1 IPH IIbOMY, 3BiCHO, MOPSIOK
BUMHEHHS BIJMOBIIHUX [iif i 000B’A3KiB Mae OyTH YHOPMOBaHHIi
y BIIMOBIZIHUX HOPMATHBHO-NIPABOBUX aKTax 3aJjisi TOro, o0
KO)KEH MIr CKOpPHCTaTHCs CBOIM MpaBoM. [Ipu 1boMy MOpSIIOK Aiid
CMaJIKOEMIIIB YHOPMOBYEThCS YMHHUM 3aKOHOJABCTBOM, OCKITBKH
HOPMH CIIaJIKOBOTO MpaBa AOBOMNI AETAIBHO PErYNIOITh MUTaHHS
nepexo/y mpas Ta 000B’SI3KIB JI0 CIIaIKOEMIIIB.
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Mera crarTi Tonsrae y BUSBICHHI aKTyaJbHHX IHUTAaHb
YKIIQJIEHHS JOTOBOPIB MK CHAJAKOEMIISIMH, BPAaXOBYIOUH 3arajbHy
MO3HIIII0 aHaJIi3y MPaBOBOI METH TAKUX JOTOBODIB.

AHaniz ocraHHix gocaimxens 1 myOJikamiii. Buuaroun
MUTAHHS 010 MOXIIMBOCTI YKJIaJIeHHS IOTOBOPIB CHAJAKOEMISIMH B
MEKax CIaJKOBUX BIJTHOCHH, HAYKOBIIl BKa3ylOTh Ha HEOOXITHICTBH
JOCITIPKEHHS 3MICTy TaKdhX JOroBOpiB. 30Kpema, 1€ KOJIO MHUTaHb
BuBYaIM Taki HaykoBi, sik H. Il bommap, IO. €. 3inbkeBuy,
0. €. Kyxapes, €. 1. dypca Ta iHmi. He npuMeHInyoyn 3Ha4eHHS
HAYKOBOTO JIOPOOKY BUeHUX — (paxiBLiB y cdepi cnajKyBaHHS, CIiJ
3BEPHYTH YBary Ha IMPakTHYHY CTOPOHY 3aCTOCYBaHHS JIOTOBODiB
MDK CIaJKOEMISIMH, 30KpeMa Ha CyIOBY TIPaKTHUKy IIOJ0
BIIMEXKYBaHHS JIOTOBOPY MPO MOAUT CHAJAIIMHN MK CITaJIKOEMIISIMU
BiJ] TOT'OBOPIB NP0 3MiHY YeproBOCTi CHaJIKyBaHHS Ta 3MiHY PO3MIpY
YacTOK Yy CHAAIIMHI, M0 JOJAAaTKOBO HAroJIOIIye Ha MPAaKTHUKO-
OpiEHTOBaHOMY XapaKTepi HAIIOTO JOCIiIKEHHS.

Buknan ocHoBnoro marepiany. Unnauii L{uBineHuE Komekc
VYkpainu Briepiie B iCTOpii CIIaJKOBOr0 MpaBa Ha 3aKOHOIABUOMY
piBHI 3aKpilMB IHCTHTYT JOTOBOPIB MpO PO3MOALT CHAALIMHH.
3arajoM MOXJIMBICTh 3aCTOCYBAHHS CHAJKOEMIISIMH JIOTOBIpHOL
(hopMU BpETryJIIOBaHHS CIAJKOBUX BiTHOCHH 3aKpillUieHa y KHHU31 6
K VkpaiHu ouisxoMm 3akpiliieHHsT HOPM Tpo: JOTOBIp MO 3MiHY
YeproBOCT1 OJep)KaHHs MpaBa Ha chajakyBaHHs (cT. 1259), morosip
PO 3MIHY PO3MIpy YacTKH y cnaaumHi (4.4. 2, 3 c¢r. 1267), norosip
Mpo TOJUT CHajaKoBoro MaiiHa (cT. 1278), J0roBip mpo 3aJI0BOJICHHS
CMAIKOEMIIIMUA BUMOT KpeJUTOpa criaikonaBis (4. 2 cr. 1282), morosip
MDK CHAJKOEMIIMM Ta BHKOHABIEM 3allOBITY IPO MpPH3HAYCHHS
ocTaHHbOro (4.2 cr. 1287), moroBip Ha yHpaBIiHHS CIIaIMHOIO
(ct. 1285), moroBip 0XOpOHHU CraIKOBOro MaiiHa (ct. 1283).

VY 3akpimieniii B xkHu3i 6 LUK Vkpainm cuctemi moroeopis
ocoOnmMBe Miclle 3aiiMaloTh JOTOBip MpO 3MiHY UeproBOCTi
oJlep’KaHHS TpaBa Ha crnaikyBaHHS (cT. 1259), moroBip mpo 3MmiHy
po3Mipy YacTku y cnaammHi (4.4.2, 3 cr. 1267) Ta moroeip mpo
MOJIT CIAIIMHK CIIAKOEMIAMU (CT. 1278). VABISIETHCS MOXKIMBUM
OXOIHUTH 3a3HaueHi IOTOBOPH 3arajibHOI0 Ha3BOIO — JOTOBOPHU LIOA0
PO3IOIUTY CHIAAIIMHN — Ta BUSHAYUTH HU3KY iX O3HAK.
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Ak yxe 3a3HAYAIOCh y MOMEPEAHBOMY PO3JIUTL JTOCIIIKEHHS,
BITHOCUHU CHaJKyBaHHS BUHHMKAIOTh Y 3B’A3KY 3 BIJKPUTTAM
cnaampan. BignosimHo g0 4. 1 cr. 1220 LK VYkpaiau BigkputTs
CHAIIMHA TIOB’S3aHE 3 JBOMA IOPUIUYHMMH (aKTaMH: CMEPTh
(i3nyHOi 0COOM Ta OTOJIOIICHHS 11 MOMEPJIOD, IO TATHE 332 CO0O0I0
BUHUKHEHHSI OCOOJIMBOI'0 IPaBOBOI'0 MailHOBOTO CTaHY, OCOOJIMBICTh
SIKOTO TIONATaE B TOMY, IO CYKYIHICTh MAafHOBUX MpaB i 000B’SI3KiB
MOMEpJI0i OCOOM BH3HAETHCS CHAAUIMHOIO — MaiHOM, fKe
MpU3HavYeHe Ui HAOyTTA HOro IpPaBOHACTYITHUKAMH TOMEPIIOL
ocobu — 1i CIaIKOEMIISIMH.

ABTop HaB4anbHOro mnocioHuka «CrnankoBe TpaBo YKpaiHU»
O. €. KyxapeB 3a3Hauae, 110 TpaBOBE 3HAYEHHS BIAKPUTTS
CHaIIIMHHU MOJISITa€E B TOMY, 110 Ha Il YaC BU3HAYAETHCS: KOJIO OCiO,
SIKI OJICPXKYIOTh TMpPaBO MPUHHATA CHAANIMHY; CKJIaJl CHaJII[HMHMY;
CTPOKM Ha MNPUHHATTS coaanueu abo Ha BiIMOBY Bim i
npuituarts [1, c. 471].

BigkpuTTs cnajmuHu JIETai3yeThCs uepe3 KaTeropii uacy
Ta MICISl BIIKPUTTS CHAANIMHA. 3HAYCHHS BCTAHOBJICHHS Yacy
BIIKPUTTS CHAJIIMHU TOJIATAE B TOMY, II0 HA MOMEHT BIIKPUTTS
CHaJIIINHA BCTAHOBIIIOETHCS KOJIO CIIAJIKOEMIIIB, SIKMX 3aly4aroTh JI0
CHaJIKyBaHHS, BU3HAYAETHCS CKIIAJ CIHAJIIMHU, 3 JHS BIIKPUTTA
CHAIMHA OOYHMCIIOETHCS BCTAHOBJICHHI 3aKOHOM CTPOK JUIs i
MPUAHATTS, BCTAHOBIIOETHCS MaTepialilbHUN 3aKOH, KU Oyxe
3aCTOCOBYBATHCSI JIO BPETYJIIOBAHHS IMPOLEAYPU CIAJKyBaHHS,
BPaxoOBYIOUU T€, L0 3aKOH HE MAa€ 3BOPOTHOI cwiM Touio. Yacom
BIIKPUTTS CHAJIIMHA BBAXAEThCSl JIGHb CMEPTI CIAJIKOJABIS
(kanmeHgapHa JaTta), BKa3aHWUM Yy CBiIOLTBI MpO CMEpTh, SKe
Bunaetrbes opraHamu JIPAIICy. [N'oguau Ta XBHJIMHU B Mexax Ili€l
KaJICHIAaPHOI JIaTH JUIS IUIeH CHaJKyBaHHS FOPUIMYHOTO 3HAYCHHS
HE MaloTh, TOMY JI0 YBar# He OepyTbest [2, ¢. 69-70].

OpHielo 3 TOJIOBHUX O3HAK, sKa BU3HA4Ya€ OCOOJMBICTH Oyb-
SKOTO IHMBUILHO-IIPABOBOIO JIOTOBOPY, € HOro mpaBoBa MeTa.
JloroBopu mpo pO3MOAUT CHAIIIMHUA CIPSAMOBAaHI Ha BH3HAUCHHS
CMAJKOEMISIMH YMOB CIIAJKyBaHHS, a came: Koja CIaJKOEMIIIB,
SK1 3aKITUKAIOThCA [0 CHAAKYBaHHS, PO3MIpy ifcalbHHX YacTOK
y CIaJIIMHI, TPAaBOBOr0 PEKUMY CIIaJIKOBOTO MaiHa 3aMiCTh THX,
SIK1 BCTAHOBJICH] 3aKOHOM 200 3aIl0BITOM.
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BesymoBHUM € TO# (akT, O JOrOBOPU WIOAO PO3MIOALTY
CHaAIMHA 0e3MOCepeIHhO BILIMBAIOTh HA BIIIHOCHHU BJIACHOCTI.
Ileit BruMB OOYMOBIIIOETHCS THM, IO BOJISA CHAJKOEMIIIB MO0
PO3MOUTY CHAIIIMHNA OE3IMOCEPEAHBO BiOOPaX KAEThCA y 3MICTI
JOKYMEHTa, M0 MiATBEP/KYE MPaBO BIACHOCTI — CBIONTBI Mpo
MPaBo Ha CIAJIINHY.

Bignosinno no monoxkens 1[K Ykpainu npu cnajkyBaHHI siK 3a
3aKOHOM, TaK 1 3a 3alOBITOM CIaJKOBE MAaiiHO MOXE TEPEXOIUTH
y BJIACHICTH JCKUILKOX CHAJKOEMIIB. Taka CUTyalliss BUHUKAE, SKIIO
32 3aKOHOM a00 3a 3allOBITOM MaWHO MEPEXOIuTh 10 ABOX abo
outeire oci6. Yactunoro 1 crarri 1267 LK Vkpainu nependaucHo,
10 PO3MIp YaCTKH Y CITJIIIMHI CHAJKOEMIIB 332 3aKOHOM € PIBHOO.
OxpiM TOro, 3amoBifiad Mae MpPaBO CKJIACTH 3aIOBIT i BU3HAYUTH
CHAJIKOEMIIIB K yCiel cnaAmumHy, TaK i ii yactunum (cT.cT. 1234-1236
LK VYkpaian).

CriaJikoBe MaifHO HE3aJIGKHO BiJl TOTO, 30CEPEPKEHO BOHO B OIHOMY
MICI[l Y4 Hi, Y MOMEHT BifIKDUTTS CHAJUIMHA BUCTYIA€ SK €IMHUN
IUTICHUI KOMIUICKC, sIKi O IpaBa Ta O0OB’SI3KM HE BXOIWIM JO HOro
ckinany. Lle € mepemyMOBOIO YHIBEPCAIBHOIO MPABOHACTYITHHUIITBA, 110
XapakTepHe IS criaikoeMcTsa [2, c. 388-389].

3 JHS BIIKPUTTS CHAAIIMHU (CMEPTi CIAIKONABIS), SKIIO [0
CHaJIKyBaHHS 3a 3aKOHOM HOTAapiyCOM 3aKJIMKAIOThCS JIEKUIbKa
CHAJIKOEMIIIB, CIIAJKOBE MaifHO TIEPEXOAUTh JIO TAKUX OCi0 Ha mpasi
CIIIIGHOI YaCTKOBOI BIJIACHOCTI, SIKIIO 3a 3allOBITOM — TO B THX
yacTkax abo WiMxX 00’€KTax, SK iX pO3MOIUIMB MK HHMHU
CHaJKoAaBelb. SIKIIO 1O CHaJKyBaHHS 3aKIMKAIOTh JEKUIbKOX
CMaJIKOEMIIIB, TO 3 THS BIJKPHUTTS CHAAUIMHU (CMEPTi CHaJKOIABIs)
MaiHO TMEPEeXOJUTh y CIUIbHY YaCTKOBY BJIACHICTH  ITUX
CHaJIKOEMIIIB, SIKIO, 3BICHO, 13 3alOBITY HE BUILIMBaE iHIe. ToOTO
KOKHUH 31 CAJIKOEMIIIB Ma€ YacTKy y CHaJKOBOMY MaiiHi. YacTku
BCIX CHAAKOEMIIB € pIiBHUMH. BONOJIHHS, KOPUCTYBaHHS
1 PO3MOPSKEHHSI OTPUMAaHUM CIIaJJKOBUM MAaiHOM 3JiHCHIOETHCS 32
3TOZIOK0 BCIX YYaCHHUKIB CIUIBHOI 4acTKOBOI BiacHocTi. Kpim Toro,
CHAJIKOEMIII, 1[0 MPUIHSIIM CIaAIIMHY, BIIMOBIIAIOTH 1 32 OOpTH, 110
3TUIITAIIUCS TICIIS CMEPTI CIIAKOMIABIS B MEXaxX OTPUMAHOI YaCTKU
y criaauHi [3, ¢. 294].
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Sk Bke 3a3HAYANIOCS, 3 MOMEHTY NMPUNHATTS CHAAIIMHUA JBOMA
a00 OuIbIlle CIAIKOEMIIIMU CIAJKOBE MaWHO, SK IPaBHIO, €
00’€KTOM IX CHUIBHOI YAacTKOBOi BiACHOCTI. TepMiH «cIilbHA
YaCTKOBA BJIACHICTH» BUKOPUCTOBYETHCS B TAKOMY BHUIIAJKy YMOBHO,
BPaxOBYIOUH, IO JIO CKJIaay CHAJIIUHU BXOIATh HE TIJILKU PEUOBI
npaBa, a i 3000B’s13aJIbHI MpaBa, PaBa IHTEIEKTYaIbHOI BJIACHOCTI
TOLIO, @ TAKOXK 000B’S3KH CIIaKOAaBIs. ToMy YacTka y coaaluHi —
HE Te came, IO 1 YacTka y mpaBi chinpHOI BiacHocTi. [Ipore,
BpPaxoOBYIOUM CXOXICTh Yy IPaBOBOMY pEryJlOBaHHI TOALTY
CMaJIIIMHY Ta BUALTY YAaCTKH B HATYpI, MOAUISIEMO JyMKY HayKOBIIiB,
SIKI BBa)KAKOTh, IO JJII BU3HAYCHHS IOPSIKY MOJLTY CIIaJIKOBOTO
MaliHa MOXYTh BUKOPUCTOBYBATHCS HOPMH, SIKI PErYJIIOIOThH TOILI
MaliHa, 110 € y CHUIbHIM YacTKOBIM BIACHOCTI, a00 BHJLI YaCTKU
3 IIbOTO MaiHa [4, c. 417].

IMomin wmaiiHa mepembavae MNPUNUHEHHS TIpaBa CHIUILHOI
BJIACHOCTI Ha CIaJIKOBE MAalHO Ta BUHMKHEHHsI HA HOTO OCHORI TpaBa
BJIACHOCTI KOXHOT'O 3 KOJIMIIHIX CITIBBIIACHUKIB Ha PO3MOJUICHE
MaiiHo. 3aKOHOJIABelb BHU3HAYAE DPi3HI MOPAIKK PO3MOITY MaifHa
3aJIOKHO BiJl TOrO, IO € MPEIMETOM CIAJIIMHU. SIKIO craanHa
CTOCYETBCSl PYXOMHX pedell (3a BUHSITKOM TPaHCIIOPTHHX 3aco0iB),
TO 1i po3MOAUT BiOYBAEThCS 3a CIPOIICHUM MOPSIKOM. SIKIIO
CHAJIIMHA CTOCYETbCS HEPYXOMHUX pedeill abo TpPaHCIOPTHUX
3ac00iB, TO pO3MOMALT 3JIMCHIOETHCS Ha TIJICTaBI HOTapiaJbHO
MOCBIAYEHOTO JIOTOBOPY, SIKMH BOHH YKJIaJalOTh MK COOOI0 Ta
BH3HAYAIOTh Y HBOMY PO3MIpPH BJIACHUX YAaCTOK Yy CIAJIKOBOMY MaiiHi
(wu.2,3cr. 1267 UK VYkpaiam). Ha mnpaktumi Takuiéi A0roeip
MOCBIAUYEThCs O€3MOocepeHbO Tepel] BUAAYEr0 CBIIONTBA TIPO
MPaBoO Ha CHAJIIIMHY, 1110, K MPABUJIO0, YHEMOXKIIUBIIFOE BUHUKHEHHS
HEMOPO3YMiHb y BHUIAJKy MOXJIMBOI 3MIHM SK CITaJIKOEMIIS
(cnagkoBa TpaHCMIcis Ta iHII), Tak i 3MiHM PO3MIPY YACTOK CHAIIMHA
1 IEpepO3IOILTY CIIaJIKOBOrO MaiiHa (3aJTydeHHS OCOOU JIO CITaJIKyBaHHSI,
[0 TPOITYCTHJIA CTPOK JJIsl HPUAHSTTS CHAMIIMHHK). SIKIIO K sKach
13 3a3HaYeHUX OOCTABMH BMHHMKJIA ITICJIS TIOCBIYCHHSI JIOTOBOPY, ajie JIO
BUJA4i CBIJIOI[TBA MPO TPABO HA CIAJIIMHY, JIOTOBIp MijJIsrae
PO3IPBaHHIO CTOPOHAMH, IO HOTO YKJIAJAIM BiIIOBIIHO JO BUMOT
cr. 654 1IK VYkpainu. ¥ TakoMy BHIIAJIKy MOXJIMBE HOBE MOCBIIYCHHS
JIOTOBOPY BKe HOBUMH CIIAJKOEMITSIMU [5, . 168].
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Vuena O. €. 3iHbkeBHY OCOOJIMBOCTSMU JIOTOBOPIB  IIOAO
PO3IONIUTY CHAaAIMHU BBaXkae X JOKaJIbHUI Xapakrep. JIOKanbHICTh
JIOCHIJDKYBaHHMX JIOTOBOPIB, Ha i JYMKY, O3HAYa€, 10 MOXJIMBICTh
pO3IONUTY CHaJlIMHU ICHYE BHHATKOBO B MEXKax CIIaJIKOBHX
MpaBOBIMHOCHH. 3a MeEKaMH TaKMX MPAaBOBITHOCHH JKOJCH
13 IOCTiIKYBaHUX AOTOBOPIB HE MOXe OyTH yKianeHui [6, c. 103].

Bomnowac H.II. bonmap BBaxae, mo A0roBip Npo 3MiHY
YeproBOCT1 OTpUMaHHs MpaBa Ha CHAAKyBaHHS, XO4a i Ha3BaHUU y
K  VYkpainu, omHaK MpakTUYHO T030aBIEHUH  MPaBOBOL
peryiiaMenTanii, mo MJ03BOJSE BIIHECTH MHOro a0 Tak 3BaHHUX
HEMOIMEHOBaHUX JOroBOpiB. OCOOIMBICTIO I[HOTO JIOTOBOPY TAKOXK €
JIOKaJIbHUM XapaxTep, aJpke MOKIIMBICTh HOTO yKIIaJIeHHS! 0OMEXKYEThCS
JIHIIE BiAHOCHMHAMM CHaJKyBaHHS 33 3aKOHOM. Y pasi CIaJIKyBaHH 3a
3alOBITOM 3aKJIMKAIOTBCS 10 CHaAKYBaHHS CHaJKOEMII, BH3HAuYEHI
BOJIEIO 3aIlOBilaya, i HOPMH LI0/I0 YePTrOBOCTI CIIaAKOEMIIIB 38 3aKOHOM
HE IJUIAraloTh 3aCTOCYBaHHIO [7, ¢. 71].

Ille oxHiero 3 03HAK JOTOBOPIB MO0 PO3IOALTY CHAAIIMHY € TX
CTPOKOBHIA XapakTep, MO0 OOYMOBJICHO TPHBAIICTIO CIaJKOBHX
MPaBOBITHOCHH, y MeXaX SIKHX MOXYTh YKIaJaTHCS 3a3HauyeHi
noroBopu. Ha chorogHi 4acoBi MeXi YKIQJCHHS BiAMOBIIHHX
JIOTOBOPIB YMHHHUM 3aKOHOAABCTBOM HE BH3HAUEHI, JIMIIE B JESIKHX
BHITaJIKaX Ma€ MICIIe BKa3iBKa Ha Te, 10 BOHHM YKIIAJAIOThCS MICIs
Bimkputts cnaammHu  (ctT. 1259 1K  VYkpainu). Ha aymky
npakTukyrouoro Horapiyca O. UyeBoi, JiorivHUM € ToW (akT, 1o
JIOTOBOPH TPO 3MiHY YEProBOCTI Ta MPO 3MIHY YACTOK y CIAJIIMHI
YKJIQJAIOThCS TICHS BIAKPUTTS CHAAIIUHU, MICHS MIECTUMICIYHOTO
CTPOKY 3 MOMEHTY ii BIIKpHUTTS, KOMH Bxe Oynae 3’sicoBaHE KOJO
CHAJIKOEMIIIB Ta BU3HAYEHI TXHI 4acTKH, 1 JI0 BUJA4i CBIIOLTB PO
MpaBo Ha cHaanMHy. Aje He Tpeba CTBEP/DKYBATH, IO TaKHi
JIOTOBIp HE MOXKe OyTH YKJIaJIEHHH CIIaJKOEMIIIMHU 1 TICIs BHJAYi
CBIZIOITB TIPO MPaBO Ha cHaANMHy, ockiutbku cT. 1300 LUK Ykpainu
Jla€ MOMJIMBICTh BHECTM 3MIHM JIO CBIJOITBA TPO IMpaBO Ha
CHaJIIMHYy 3a 3TOJI0K0 CMAJKOEMINB, a I[I€ MOXJIMBO HE JIHIIE
y BUMAaJKax, nepeadoaueHnx 4.4.2, 3 cr. 1272 LK VYkpaiau, T00TO
KOJIM 3’ SIBHJIMCS 1HIII criaakoeMiii [8, ¢. 79].

Haykosenp O. €. KyxapeB 00rpyHTOBYE TO3MIIIO, IO BCi
JoroBopu y cdepi crnaakyBaHHS, B TOMY YHCIi «JIOTOBOPU TPO
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PO3MOUT CHAAIMHNY, BIAIrPAIOTh JOMOMDKHE 3HAYCHHS MOPIBHSHO
3 POJUTI0 KJIACHYHOTO HUBLIBHO-TIPABOBOTO JIOTOBOPY, OCKUIBKU HE
MOXYTh OYTH JIOCTaTHBOIO TPABOBOIO IIJICTABOI0 BHUHUKHEHHS,
3MIHM Ta TPUIMHEHHS CHAJKOBHX NpaBoBigHOcHH. Y  cdepi
CMaJKyBaHHS NPAaBOBI HACTIJKM HAcTalOTh HE 3 (pakTy yKmajgeHHs
MEBHOTO JIOTOBOPY, @ BHACTINOK IOPHIMYHOTO CKIaay, B SIKOMY
LEHTpaJbHEe MicClle Tmocigae (aKT BIIKPUTTS CHAIIIUHU. Take
TBEP/PKEHHSI 3yMOBIICHE CIEIHU(IKOI0 CHaJKOBHX MPAaBOBIIHOCHH,
y MeKax SKUX YKIaJaloThCS BKa3aHi IOTOBOPH 1 XapaKTePU3YIOThCs
JPYTrOpSIHOI poJUTF0 ocTaHHiX. Tak, ocoba, sika 3a 3arajbHUM
MPaBUIIOM YEProBOCTI HE MOBHHHA 3aKJIMKATUCS /0 CIaaKyBaHHS,
HaOyBae MpaBo Ha CMaJAKyBaHHS HE Ha MiJICTaBi JJOTOBOPY MPO 3MiHY
YeproBOCT1 OJep)KaHHS TIpaBa Ha CHagKyBaHHS, a 3 TEBHOL
CYKYITHOCTI FOpUIUYHUX (DaKTiB, a caMe: CMepTh CIaJKOAAaBIId,
NPUAHATTS CTIAJIINHN CTIAJKOEMIISIMHU TIOTIEPEAHIX Yepr, YKiIaJeHHs
JIOTOBOPY IIPO 3MIiHY YEPrOBOCTI OJIEpXKaHHS MpaBa Ha CIaJ[KyBaHHS
Ta MPURHATTS CTaJIITHA CHaIKOEMIIEM, SKOTO
«iaTAaryoTey [9, c. 100].

Crin 3a3HauMTH, MO OUTBIIICTh YYEHHX-I[UBLIICTIB BBaXa€, 10
OJIHI€I0 31 CTOpIH JIOTOBOPIiB INOJO PO3MOALTY CHAIIMHA €
CIagKOeMIl. 3aKOHOAABEllb Ha CBOTOIHI HE PO3KPHBAE TOHATTS
«CHAKOEMIII», a JIUIIE 3aKPIILTIOE KOO 0Ci0, SKi MOXKYTh BUCTYIAaTH
B 3a3HaucHOMY craryci. Tak, CHajKOeEMIIMH 3a 3alloBITOM 1 3a
3aKOHOM MOXYTb OyTH (i3u4Hi 0cOOM, sSKi € XHUBHMH Ha dHac
BIIKPUTTS CHAJIIMHMA, & TAKOXX OCOOHW, sIKi OynM 3adaTi 3a KUTTA
CHAJKOAABIS 1 HAPOIDKCHI >KMBHMHM IIICIS BIIKPUTTS CHAIIIUHH.
CrasKoeMIsIMH 32 3aloBITOM MOXYTh OyTH IOPHIUYHI 0COOM
Ta iHII YYaCHUKH NUBITEHUX BimHOCHH (cT. 1222 LK Vkpainm).

AKTyaJIbHUM € MOMEHT, 110 cT. 1222 [IK Ykpainu He 3akpiriitoe
SIK YMOBY HaOyTTs CTaTyCy CHaIKOeMIIS (pakT NpUHHSTTS ClaAIHY,
a JWIIe 3a3Hayvae, MmO Uil HaOyTTd 3a3HA4YEHOro cTatrycy ocoOi
HEOOX1THO OyTH KMBOI Ha Yac BIIKPUTTS craqmuHu. OKpiM TOro,
3aKOHO/IaBelb 3aXHIIA€ HTEPeCH 3adaToi, ajie Ie He HapoKeHOi
JIUTHUHH, OCKUIBKH Y pa3i cliaIKyBaHHsI 32 3aKOHOM 3a4ara, ajie Ie He
HapoKeHa JWTHHA BU3HAETHCSA CIAJKOEMIIEM TIEepIIol Yepru
(ct. 1261 LIK Ykpainn).
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CropoHaMH JJOrOBOPY PO 3MiHY UeproBOCTI OJepKaHHS IpaBa
Ha CHaJKyBaHHS Ta JOTOBOPY NpO 3MiHYy pO3MIpy YacTKH
y CHaAIMHI MOXYTh OyTH BUHSATKOBO (pi3MuHi 0coOu, BH3HAUYCHI
cr.cT. 1261-1265 LK YkpaiHu, a cTOpoHaMH JOTOBOPY HPO MO
CMaJIKOBOTO MaifHa MOXKYTh OyTH SIK (i3WU4HI, TaK i IOPUINIHI OCOOH.
Ile oOymoOBIIOETBCS 1 THUM, LIO AOTOBIp MPO 3MiHY YeproBOCTi
OJIep’KaHHS MpaBa Ha CHaJKyBaHHA Ta JOTOBIp MPO 3MiHY PO3Mipy
YacTKW y CHaANIMHI MOXYTh OyTH YKJIaZieHI BHKIIOYHO B MeXax
CHaJKyBaHHS 3a 3aKOHOM, a JOrOBIp MpPO TMOAUI CIaJIIHHA
CTaJIKOEMIISIMA MOXKE OYTH YKJIaJIeHO SIK Y BUMAJKY CIIaJKyBaHHS 3a
3aKOHOM, TakK 1 B pa3i cliaJIKyBaHHA 32 3aIIOBITOM.

CyTHICTh JOTOBOPY MPO 3MiHY YEpPrOBOCTI MOJSTAE B TOMY, IO
CHaJIKOEMeNb Ti€l Yepru, sika Ma€ MpaBoO Ha CHaJKyBaHHSA, MOXeE 3a
CBOEI0 BOJICIO «IMATATHYTH» JIO CIAJKyBaHHS CIIaJKOEMIIIB
(cmagkoeMIIs) 3a 3aKOHOM OyJb-1KO1 3 HaCTYMHUX 4epT. [Ipu mpomy
CrmaJKoeMenb, SKMi Oepe ydacThb y LbOMY JOTOBOpi, TpaBa Ha
CHaJIKyBaHHs HE BTpayae. Y I[bOMY TOJISTa€ OCHOBHA BiJIMIHHICTH
IOr0 1HCTUTYTY IMBUIBHOTO IpaBa BiJl BiIMOBH BiJ NPUHHATTS
CIaJIIIMHA HA KOPUCTH iHMIO1 ocobu (ctT. 1274 LIK Ykpainn).

JoroBip mpo 3MiHy UEproBOCTI OJlepKaHHA TIpaBa Ha
CMaJKyBaHHS CTOCYETHCS TUTBKM 3MIHHM YEPrOBOCTI OJlEPXKAHHS
npaBa Ha CHajgKyBaHHS. BimnoBigHo iioro mpeaMerom He MOXKYTh
OyTH iHIIIl MUTAaHHS, 30KpeMa OJHOYaCHA 3MiHa YACTOK y CIIaJIIMHI
CMAaJIKOEMIIIB 32 3aKOHOM. Y TaKoMy JOroBopi mMae OpaTu ydacTb
xo4a O OJMH CHaJKOEMEIhb TI€El 4Yepru, sKa 3aKIMKAEThCS JI0
CmaJKyBaHHs. 3rojia iHIIMX CHAaJKOEMIIIB YEprH, sIKa 3aKIUKAETHCS
JI0 CIaJKyBaHHS, a TaKOXK CIAJKOEMIIIB, SKI MaloTh IPaBO Ha
000B’s13k0BY 4wacTKy B craamuai (cT. 1241 LK VYkpainum), Ha
YKIIaJIeHHS [IbOTO JOTOBOPY HE BUMAraeTbesl, OCKUTBKU YKIIaJIeHHS
TAKOTO JIOTOBOPY JKOIHHUM YHMHOM HE 3BY)XKYE HAasBHHX y TaKHX
CHaJKOEMIIIB CITaJIKOBUX mpas [8, ¢. 78].

Pazom 3 tum lO. €. 3iHpKeBUY 3a3HAua€, MO «IOCIIKYBaHI
JOTOBOPH MalOTh OCOOMCTO-AOBipuMii xapaktep. ToOTo mpasa
1 000B’A3KH, 3 IPUBOJY SIKUX YKIIQJAIOThCS AOTOBOPH MPO PO3MOILT
CHAIMHA, HE MOXYTh 3IMCHIOBATHCS TPETIMH 0cobaMu dYepes
0ocoONMMBI  3B’SI3KM  MDK  y4YacHMKaMH TaKuX BIIHOCHH —
ponuHHEX» [6, c.104].
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Ha nymky BitunsnsHoro HaykoBis I. I1. Opnosa, «mzoroBip mpo
3MiHy YeproBOCTI OTpPHMAaHHs MpaBa Ha CIHaJKyBaHHS HEOOXiTHO
BIJTHECTH JIO HETHIIOBUX JIOTOBOPIB, aJKE BiH NepedyBae 3a MeXaMu
HasiBHUX JIOTOBIPHHMX THIIIB, a WOr0 MPEJAMETOM € 3aKJIMKaHHS JI0
CMaJKyBaHHS CIAAKOEMIS HACTYIHOI 4YeprH, KWW, 3a 3arajJbHUM
MPaBUJIOM YEPrOBOCTI, HE Ma€ Mpapa Ha craakyBaHHs» [10, c. 9].

Takox 3. B. PoMoBchka Bkazye Ha Te, IO «IOPUAWYHHUN epeKT
JIOTOBOPY PO 3MiHY YEProBOCTI CHaJKYBaHHS TOJSTA€E y: HaJaHHI
npaBa Ha CHajKyBaHHS TOMY, N0 KOrO HE HaJiiinuia depra;
JNOOpOBUIbHOMY 3MCEHIIEHHI YacTKH Yy CHAaJIIdHI CTOPOHH 3a
noroBopoMm. [IpaBo Ha cnaakyBaHHs, siIke oco0a onepkaia 3a TaKUuM
JOTOBOPOM, € ii 0COOUCTHM, TIEPCOHAIBbHUM MaHOBUM MPABOM, SIKE
BOHA HE MOJKE MepeaTi KOMYCh 1HIIOMY, 30KpeMa [UISIXOM BiIMOBH
BiJI CITaJINIMHK HA Horo kopuctby» [11, c. 184].

AxTyaJbHHM JUIS HALIOTO JOCIIKEHHS € TaKOXX MUTaHHA IOA0
0COOJIMBOTO MpeaMeTa 3a3HaueHruX A0roBOpiB. OCKUTbKH B YHHHOMY
3aKOHO/IABCTBI BiACYTHA HeQiHIMis «JOrOBOPH IOJO PO3MOALTY
CHAQAIIMHU», TO BU3HAYCHHS TMpeIMeTa BiANOBITHUX JOTOBOPIB
BUJAETbCA MOXJIMBHM 4epe3 aHali3 IXHbOI MPaBOBOi METH.
BpaxoByrouu BHIlle3a3HaUeHE BU3HAYEHHS IIPABOBOI METH JIOTOBOPIB
Opo PO3MOAIT CHAAIIMHH, MOXHA MPHIYCTUTH, M0 NPEAMETOM
«IOTOBOPIB  MPO PO3MOAUT CHAAIIMHW» € Jii  CIaJKOEMIIIB
3 peastizallii HUIMH CHaJKOBUX IPaB IIOAO PO3MOIUTY CHAJIIUHH, il
YJacTku abo IpaBa Ha CMaJIIUHY.

Bitunsusuunii JIOCHITHUK O. I1. ITeuenu#, aHATI3YIOYH
MpOoOJIEMHI aCMEKTU PO3MOALTY CHAIIIUHU MDK CHAJAKOEMIISIMH,
3a3Hayae, 10 MPEAMETOM JOTOBOPY MPO TMOAUT CHAIIIMHU MiX
CHAJKOEMISIMM € CIAJKOBAa Maca, 3 YpaxyBaHHSAM MOpSAKy il
Bu3HavyeHHs1 (cT.cT. 1218-1219 LK Vkpainn Ta HOpMH ciMeiHOro
3aKOHO/IABCTBA YKpaiHW, 10 BU3HAYAIOTH MPABOBUI PEKUM BIIACHOCTI
nozapyxoks). [Ipu poMy mpenMeToM JI0roBOpY € Taka CIaJKoBa Maca,
mo mimsirae noxity. He Moxkyres OyTm mpeaMeToM TOALTY pedi,
3alOBiIaHi KOHKPETHHM CIHAJKOEMIISIM; TPEAMET 3alloBiAIbHOrO
BiIKa3y YM 3arloBiJJAJILHONO TOKJIAJICHHS, 00 €KTH MEPEeBAXKHUX TpaB
criagkoeMiti (Hanpuka, cr. 1279 LK Ykpainu) [12, ¢. 9].

VY cynoBili MpakTHIli BUHUKAE THTAaHHS TMPO BiAMEXKYBaHHS
JIOTOBOPY TIPO O CIAJIIIMHA MK CHAJKOEMISIMHU Bij| JIOTOBOPIB
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npo 3MiHy dYeproBocTi cnaakyBanHs (4.1 cr. 1259 LK VYkpainn)
Ta 3MiHY po3Mipy YacTok y crammuHi (ct. 1267 LIK Ykpainn).

Tak, rpomagsaua H. 24.03.2016 poky mianucaB i TOCBITYHB
HOTapialbHO 31 cBoiM OpatroM M. HOroBip mHpo MOMIT YaCTOK
y CHaJAUIMHI MICIs cMepTi MaTepi, BIAMOBIIHO 10 sIKOT0 M. OoTprMaB
y CHAALIMHY YacTKY KUTIOBOTO OyIuHKY, a H. 3anummincs Bkiany,
SIKI Halexam craakonasio 1 3Haxomuinch y TIAT «J/lepxaBHuit
omaaHuii 0aHk Ykpainu». 3 yacom H. moBimaBcs, 10 Ha BKJIajgax
y OaHKy BIJICYTHI 3a0MIa/PKEHHS CHAJKOJABI, YHACTIIOK 4YOro
BBaXaB, 110 IMiJ] YaC MiAMUCAHHS BUIIE3a3HAUCHOTO JIOTOBOPY PO
MOJJI YacTOK y CHaAIIMHI Horo OpaT BBIB HOro B OMaHy, YHM
MOpYLIUB HOro Mpasa.

3Bakaroun Ha BUKJIajeHe, H. mpocuB cyn BU3HATH HEIIMCHUM
3a3HaYeHUI JOrOBip MpO TMOALT YacTOK Yy CHAIIINHI Bix
24.03.2016 p., ykIaJeHUi MK HMM Ta BIANOBIaueM, BU3HATH 3a
HUM TPaBO BJIACHOCTI HA YacTKy CHaJKOBOIO MaiiHa — YKHTIOBOTO
OyJIMHKY B MOPSAAKY CHaJKyBaHHS 33 3aKOHOM ITiCJIsSI CMEPTI MaTepi.

Pimennsim OneBcbkoro paiioHHOro cyny Kutomupcbkoi odmacTi
Bix 12.04.2018 p. m030B 33JJ0BOJICHO YaCTKOBO. Bu3HaHO HeAilicHUM
noroBip Mk H. Ta M. mpo mofia 4acToK y CHagiIvHi y YacTHHI
PO3IIOIUTY YACTOK HEPYXOMOro MaifHa y CHalIvHi, sKa 3aJIUIINIACH
micnst cMepTi ixHboi Martepi. Busnano 3a H. mpaBo BiacHocTi Ha
CHaJIINHY, 110 3aJIAIIHIIACh TICisI TOMEepJIOi.

PimmenHss cyay mepmioi iHCTaHIii MOTHBOBaHO THM, LIO
y CIIPHOMY JIOTOBOPi MO TOALT YaCTOK y CIAJIIMHI BUKJIIOUEHI Ta
oOMeXeHI TpaBa MO3MBaya Ha CHAANIMHY 32 3aKOHOM IIOJ0
CHaJIKOBOI MacH, OCKUIBKM ICHYBaHHs MpeIMETa JIOrOBOPY, a came
3aomapkeHs crnaakonaBus y ITAT «JlepxaBHuil omamaHuii GaHK
VYkpaiHuy, y TOMy YHCIi CIIAAKOEMIISIMU, He iepeBipeno. OTxe, nmpu
pO3IONUIT  YacTOK CHAAKOBOTO MaiHa (KHTJIOBOrO OYAMHKY)
no3uBauy Oysa BHM3Ha4YeHa CHaJKOBa Maca, 110 HE iCHYE, TOOTO
MOPYIIEHO MPUHIUI PIBHOCTI YacToK. TakuMm 4YMHOM, 3a3HAUCHHI
JIOTOBIp PO TOJT YaCTOK y CIAJIIMHI € HIKYEMHHM, & OCKUIbKU
MO3MBay TPUHHAB CHAALUIMHY 32 3aKOHOM IIiCIs CMepTi Marepi
HUISIXOM TPOKUBAHHSA 3 HEIO OJHIEI0 CIM’€I0 HA Yac CMEpTi, TOMY
332 HUM CJiJ] BHU3HATH MPaBO BJACHOCTI HAa YAaCTKy JKUTJIOBOT'O
OyJMHKY, SIKUH € CIIaJKOBUM MaiHOM.
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[TocTanoBoto anensuiiHoro cyny JKMTOMHUPCBHKOI 00JIACTi Bif
08.08.2018 poky amensaniiHy ckapry M. 3aJ0BOJICHO YacCTKOBO.
CkacoBaHO pillleHHS Cy[Qy MepIIoi iHCTaHIl y YaCTHHI BUMOT PO
BHU3HAHHS IIpaBa BJAaCHOCTI HA 4YacTKy CIIaJKOBOrO MaiiHa,
y 3aJ0BOJIeHH] 1mo30By H. y mili 4dacTuHi BimMOBIIEHO. Y pelnTi
pillieHHs CyAy 3aIuIIeHo Oe3 3MiH.

[locTanoBa amensiifHOro cyay MOTHBOBaHA THUM, IO CHipHUHN
JIOTOBIp MPO TMOJAUT YaCTOK Y CHAJIIUHI € HIKUEMHUM, OCKUIbKUA HE
BI/IMIOBila€ BUMOTaM 3aKoHY, 00 HE JTOTPUMaHO MPUHIIMITY PIBHOCTI
gacTtok y cnaammHi. CTOpOHaMH y crpaBi MPOBEACHO came MO
CHaJIKOBOTO MaifHa, a He 3aMiHa YacTOK y CIaJIIHHI, [T03UBa4 HE
peai3yBaB CBOE MpaBO Ha OTPUMAHHS CBiJIONTBAa MPO MPaBO Ha
CHaJIMHY 3a 3aKOHOM Y HOTapiyca, TOMY BUMOTH OCTAHHBOTO PO
BH3HAHHS 32 HUM TIpaBa Ha CMAJKOBE MAaiHO y Cy/IOBOMY MOPSIKY €
nepenyacHuMH.

VY xacariiiniii ckap3i 10 BepxosHoro Cyny BifIIOBiau CTaBUTh
NUTaHHS NP0 CKaCyBaHHS CY/JOBHX PIlllEHb Ta YXBaJCHHS HOBOTO
pillieHHS TPO BiMOBY B II030Bi, MOCHUJIAIOUMCh Ha HEMPABUIIbHE
3aCTOCYBaHHSl CyAaMH HOPM MaTepiaJIbHOTO NpaBa Ta MOpPYIICHHS
HOpM TporecyansHoro npasa. Ha nymxy Bepxosnoro Cyny, cyau
repuioi Ta aneNsiiiHOl 1HCTaHI[IN, 3a3HAYalO4Yd MPO Te, IO MK
MMO3MBA4YeM Ta BIiJIIOBiJa4eM MPOBEICHO IO CIIaJKOBOrO MaifHa,
a He 3MiHa YacTOK y CHalIMHi, He 3BEpHYJIM yBaru Ha Take.

BimgnoimHo 0 4.1 cr. 6 1IK Vkpainu cropoHu MarwoTh TpaBo
YKJIacTH JIOTOBIp, SIKMH HE TMepen0ayeHUid aKkTaMu IMBUIBHOTO
3aKOHOJABCTBA, aji€ BIANOBIJA€ 3arajJbHUM 3acajaM LUBLILHOTO
3akoHomaBcTBa. Y w.3  cr. 1267 LK VYkpaimm mnependaueHo,
ITI0 CMAJKOEMIII 332 IMMCHMOBOIO YIOJOK MDK COOOH, TOCBITYCHOMO
HOTapiycoM, SIKIIO 1€ CTOCYEThCSl HEPYXOMOTO MaifHa a0 TPaHCTIOPTHUX
3ac00iB, MO’KYTb 3MIHUTH PO3MIpP YaCTKH y CH IIMHI KOTOCh 13 HHX.

3rigno 3 m.a. 4.8 1. 4 1. 10 posa. 2 Ilopsaky Ne 296/5 yactku
y CHAJIINHI KOXKHOTO 31 CHaJKOEMINB € piBHUMH. CragkoeMili
MOXYTh 33 YCHOI YIrOJOI0 MK COOOI0, SIKIIO II€ CTOCYEThCS
pyxoMoro MmaiiHa, ab0 3a HOTapiaJIbHO IOCBIYEHUM JIOT'OBOPOM,
SIKIIIO I1€ CTOCYEThCS HEPYXOMOI'0o MaiiHa a00 TPaHCIOPTHUX 3aC00iB,
3MIHUTH PO3MIp YaCTKH Y CIIaLIMHI KOTOCh 13 HUX.
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Amnainiz BHIE3a3HAYEHHUX MOJIOKEHb 3aKOHY CBINYHMTH MPO TE,
IO YaCTKA y CHAIIIMHI KOXKHOTO 31 CHAJKOEMIIIB 32 3aKOHOM €
pIBHUMH, KpPIM TOI'O MOMEHTY, KOJH CIaJKOEMINl 338 MHCHMOBOIO
YroJ010 (I0r0BOPOM), IIOCBITYEHOIO HOTAPiycOM, HE 3MIHHUIIH PO3MIp
YacTOK y CHaAlIMHI KOroCh 3 HUX.

BpaxoByroun BHKIaZeHe, CyAu, MOPYIIYIOUM BHIIE3a3HAUCHI
MIOJIOKEHHS 3aKOHY Ta BUMOTH CT.cT. 212-214, 303, 316 LIIK Ykpainu
2004 poky, (akTuuHi OOCTaBUHW CIIPaBH, BiJl SKUX 3aJICGKUThH
MpaBWJIbHE BUPIIIEHHS CHOpPY, HE BCTAHOBWIIM 1, BKA3ylOUH, IO MK
MO3MBAYEM Ta BiATIOBiaueM MPOBECHO TIOIT CIIaIKOBOTO MaiiHa, a He
3aMiHa YacTOK y CIIa/IIINHI, He 3BEpHYJIHM YBaru Ha Te, 0 3a3HaUYCHUMH
MOJIOKEHHSMH ~ [IMBUTLHOTO ~ 3aKOHOAABCTBA  IependadeHo MpaBo
CMIA/IKOEMIIIB Ha 3MIHY pO3MIpY YacTOK y CIa/IIIHHi.

I[lpy upoMy cynum He HaBENIW BIANOBIIHOIO MPaBOBOTO
OOTpYHTYBaHHSI, SIKOMY caMe 3aKOHY CYIEpeuuTh JOTOBIp MPO 3MiHY
pO3Mipy  YacTOK Yy  CHajAlIMHI, MepenqyacHo  BBaXKalouw,
10 3a3HauYeHHH IOTOBIp € JOTOBOPOM IPO MO CIaIKOBOTO MaifHa.

3Bakaroud Ha HaBeneHi obOcraBuHW, BepxoBuuit Cyn y ckmazi
konerii cymuiB Ileprioi cynoBoi nanatu KacamiifHOro nMBUIBHOTO Cyy
KacalliiiHy cKkapry 3aJ0BOJBHHMB 4YacTKOBO, pilieHHs OeBCHKOro
pationHoro cyy XKuromupcbkoi obacti Bin 12.04.2018 p. Ta mocTaHOBY
aressiiiHoro cyay YKutomupcenkoi oomnacti Big 08.08.2018 p. ckacyras,
CIIpaBy MepeiaB Ha HOBUH PO3IIIS JI0 CyjIy nepiioi incraniii [ 13].

VY BuIe3a3HaveHiil crnpasi mosuiliss BepxosHoro Cyuy Oyna Taka:
JIOTOBIp, SIKMW Tiependavyae TepelaHHs  CHaJIKOEMIPIM — KOHKPETHE
CMIaJIKOBE MaliHO, HE MOKe OyTH KBaJi(hiKoBaHO SIK JIOTOBIp TPO 3MiHY
PO3MIPY YaCTOK Yy CIIaIIIHHI.

BucHoBku. Ha ocHOBI mpoBeseHOro HaMM aHaii3y /0 JOrOBOpIB
IIOZI0 PO3IIOALTY CHaIIMHA HAJIEXKAaTh JOTOBIp MPO 3MiHY YeproBOCTi
OZIep’KaHHsI IPaBa Ha CMaIKyBaHHS, IOTOBIP MPO 3MiHY PO3MIPY YacTKU Y
CHA/IIIMHI Ta JIOrOBIp PO MOALT CHAIMHY CTIaIKOEMITSMHU.

[lincymoByroun  BUKJIaJieHe, AaKIECHTYEMO yBary Ha  TOMY,
1[0 CIUTBHICTL JIOTOBOPIB PO PO3MOJLI CHAJIIMHK TOJISTae Y IMPaBOBiii
MeTi, 5IKa COpSIMOBaHa Ha BU3HAUEHHSI CTIAJKOEMIIIMU YMOB CIIa/IKYBaHHSI,
a came: Kona CTaJKOEMIB, SIKi 3aKJIMKAIOTHCS JI0 CHaJIKyBaHHS, PO3MIpY
ilea/TbHUX YacTOK y CHAJIIMHI, PaBOBOr0 PEXKUMY CIaJKOBOTO MaifHa
3aMiCTb THX, SIKi BCTAHOBJICHI 3aKOHOM a00 3aITOBITOM.
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CURRENT ISSUES OF CONTRACTS BETWEEN HEIRS

The article, based on the analysis of the norms of the Civil Code of Ukraine, analyzes
the possibility of the heirs applying the contractual form of settlement of inheritance
relations, by establishing the norms on: an agreement on changing the order of obtaining
the rvight to inherit, an agreement on changing the size of the share in the inheritance, an
agreement on the division of inherited property, an agreement on satisfaction heirs of the
testator’s creditor's claims, an agreement between the heirs and the executor of the will on
the appointment of the latter, an agreement on inheritance management, an agreement on
the protection of inherited property.

An analysis of judicial practice was carried out regarding the distinction between the
agreement on the division of inheritance between the heirs and the agreements on changing
the sequence of inheritance and changing the size of shares in the inheritance, which allows
us to talk about the practical significance of the system of inheritance agreements.

It was concluded that the agreements on the distribution of inheritance include the
agreement on changing the sequence of receiving the right to inheritance, the agreement on
changing the size of the share in the inheritance and the agreement on the division of the
inheritance by heirs, as well as the fact that the agreements on the distribution of inheritance
directly affect property relations. This influence is determined by the fact that the will of the
heirs regarding the distribution of the inheritance is directly reflected in the content of the
document confirming the right of ownership — the certificate of the right to inheritance.

Attention is focused on the fact that the commonality of inheritance distribution
agreements is the legal purpose, which is aimed at determining the terms of inheritance by
the heirs, namely: the circle of heirs who are called to inherit, the size of the ideal shares in
the inheritance, the legal regime of inherited property instead of those that are established
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by law or will. Taking into account the above-mentioned legal purpose of inheritance
distribution agreements, the subject of "inheritance distribution agreements" are the actions
of the heirs to exercise their inheritance rights regarding the distribution of the inheritance,
its share or the right to inheritance.

Key words: contracts on the distribution of inheritance, legal purpose of the contract,
system of contracts, inheritance, judicial practice.
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